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AT  THE 
APBIL  TEBM,  1913. 


(Continued  From  Vol.  250.) 


AUGUST  W.  KOEHLER  et  al.,  Appellants,  v. 
JAMES  PEAKE  et  al 

Division  One,  May  31,  1913. 

APPEAL:  DismiMal  Upon  Stipulation:  Without  Revivor.  Under 
Sec  2075.  R.  S.  1909,  a  revivor,  where  one  of  the  appealing  plain- 
tiffs has  died,  is  not  necessary  in  order  that  the  appeal  may 
be  dismissed  in  accordance  with  a  stipulation  entered  into  by  the 
sole  surviving  plaintiff  and  respondent 

Appeal  from  Carter  Circuit  Court. — Hon.  W.  N. 
Evans,  Judge. 

Dismissed  {by  stipulation). 

J.  W.  Chilton  for  appellants. 

L.  B.  Shuck  and  Louis  F.  Dinning  for  respond- 
ents. 

LAMM,  J. — Suit  to  quiet  title  to  land  in  Shan- 
non county.     Defendants  Peake,  Cox  and  Woodside 
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were  decreed  to  have  none,  and  abide  the 

a'*'"'Tij  ^^      decree.     Plaintiffs  were  also  decreed  to 

stipulation:       have  none  and  title  was  decreed  in  de- 

Revivor.  fendant    Missouri   Mining   and   Lumber 

Company.     Plaintiffs  appeal. 

At  a  certain  time,  the  cause  was  regularly  reached 
on  the  docket  and  submitted  here  on  briefs.  While 
thus  under  submission  and  assigned  for  an  opinion,  a 
stipulation  was  filed  showing  that  "plaintiff,  Julia 
Worth  Wengler,  was  the  sole  surviving  appellant  and 
that  the  cause  was  to  be  dismissed  at  the  costs  of  said 
Missouri  Mining  and  Lumber  Company  in  the  Su- 
preme Court,  no  action  to  be  taken  as  to  costs  nisi — 
they  having  been  settled. 

Under  section  2075,  Eevised  Statutes  1909,  and 
cases  interpreting  it,  it  would  seem  that  a  revivor  was 
not  necessary  to  permit  the  stipulated  disposition  of 
the  cause. 

The  case  is  one,  then,  to  which  the  saying  applies : 
A  short  horse,  soon  curried. 

Therefore,  by  virtue  of  the  stipulation,  the  cause 
should  be  dismissed  at  the  costs  of  respondent,  said 
company,  in  this  court.    It  is  so  ordered.    All  concur. 


SECUEITY  STATE  BANK,  Appellant,  v.  W.  B. 
SIMMONS. 

Division  One,  May  31,  1913. 

INTERSTATE  COMMERCE:  Importing  Boolcs:  Sees.  1024-1026, 
R.  8.  1899,  No  Bar  to  Suit  on  Notes.  A  contract  for  solicit- 
ing orders  for  books  to  be  imported  into  this  State  and  delivered 
by  agents  of  the  company  direct  to  subscribers,  is  a  transac- 
tion of  interstate  commerce,  and  the  statute.  Sees.  1024,  1025 
and  1026t  R.  8.  1899,  providing  that  no  foreign  corporation  which 
has  not  complied  with  Its  provisions  can  maintain  suit  in  this 
State  upon  any  demand,  does  not  afford  a  defense  to  notes  exe- 
cuted to  a  foreign  corporation  upon  such  contract  as  con- 
sideration. 
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Appeal  from  Crawford  Circuit  Court. — Hon.  L.  B. 
Woodside,  Judge. 

Revebsed  and  kemanded. 

Gratia  E.  Woodside,  J.  D.  Gustin  and  G.  C.  Dot- 
ton  for  appellant. 

(1)  The  court  should  have  given  the  peremptory 
instruction  to  find  for  the  plaintiff  requested  at  the 
close  of  the  defendant's  evidence.  Where  the  facts 
are  admitted,  or  there  is  a  total  failure  of  a  defense 
pleaded,  the  application  of  the  law  is  a  matter  for  the 
court.  Ford  v.  Dyer,  148  Mo.  528;  Hite  v.  Railroad, 
130  Mo.  132;  Wolff  v.  Campbell,  110  Mo.  114; 
Clemens  v.  Knox,  31  Mo.  App.  185;  Bank  v. 
Hainline,  67  Mo.  App.  483.  The  undisputed 
testimony  and  documentary  evidence  conclusively  es- 
tablished the  interstate  character  of  the  business  in 
which  the  notes  were  given,  and  the  defense  of  fail- 
ure of  consideration  and  notice  thereof  wholly  failed. 
This  latter  defense  was  taken  from  the  jury  by  the 
court,  with  the  acquiescence  of  the  defendant.  (2) 
The  court  erred  in  refusing  instructions  2,  3  and  4, 
requested  by  plaintiff,  submitting  a  correct  test  of  the 
interstate  or  intrastate  character  of  the  business  of 
the  corporation.  United  States  v.  Swift  &  Co.,  122 
Fed.  529;  United  States  v.  RaUroad,  149  Fed.  486; 
Shoe  Co.  V.  Rubber  Co.,  156  Fed.  1;  Text-book  Co.  v. 
Pigg,  30  Sup.  Ct.  481;  Text-book  Co.  v.  Gillespie,  229 
Mo.  397 ;  Rogers  v.  Iron  &  Foundry  Co.,  167  Mo.  App. 
228.  Under  these  authorities,  which  contain  the  latest 
expressions  on  this  subject  from  the  Federal  Court 
of  last  resort  and  the  Supreme  Court  of  Missouri,  the 
instructions  above  were  correct  declarations  of  the 
law  of  this  case.  The  test  is  not  the  location  of  the 
corporation,  its  oflSces,  oflScers,  agencies,  or  business, 
but  whether  the  business  or  transaction  under  review 
is  interstate  in  its  character. 
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J.  J.  Cope  and  W.  P.  Elmer  for  respondent. 

(1)  A  foreign  corporation  organized  for  pecuni- 
ary profit  must  comply  with  the  provisions  of  the  stat- 
utes of  this  State  regulating  and  licensing  such  cor- 
porations before  it  is  authorized  to  do  business  within 
the  State  and  until  it  has  complied  with  such  statutes 
it  is  not  authorized  to  maintain  any  suit  or  action  in 
any  of  the  courts  of  the  State  and  is  subject  to  a  fine, 
and  the  contracts  of  such  corporation  are  wholly  void, 
are  not  assignable  and  cannot  be  enforced  in  the  hands 
of  any  subsequent  holders.  The  leading  case  on  this 
question  is  cited  first  below.  Amusement  Co.  v.  Amuse- 
ment Co.,  192  Mo.  404;  Young  v.  Niles  &  Scott  Co., 
122  Mo.  App.  392;  R.  S.  1909,  sees.  3037,  3039,  3040; 
Amalgamated,  etc.,  Co.  v.  Mining  Co.,  221  Mo.  7 ;  Chi- 
cago, etc.,  Co.  v.  Simms,  197  Mo.  507 ;  Shoe  Co.  v.  Ram- 
lose,  210  Mo.  631.  (2)  Contracts  executed  in  pursu- 
ance (5f  business  transactions  within  this  State  by  un- 
licensed corporations  are  void.  Amalgamated,  etc., 
Co.  V.  Mining  Co.,  221  Mo.  7.  Such  contracts  to  be 
performed  in  this  State  are  null  and  void  and  cannot 
be  enforced  and  are  not  negotiable  or  assignable. 
Shoe  Co.  V.  Ramlose,  210  Mo.  631. 

BROWN,  C. — This  is  a  suit  to  recover  the  amount 
of  two  negotiable  promissory  notes  for  $150  each,  ex- 
ecuted by  the  defendant  to  the  Compen- 

8ult  on  Notes.  -,.  ri  t  ^-  ^ 

dium  Company,  Inc.,  a  corporation  of 
Virginia,  and  by  the  payee  indorsed  in  blank  without 
recourse  to  the  plaintiff.  The  payee  was  the  owner. of 
a  copyrighted  book,  **The  Simplex  Farm  Compen- 
dium." The  corporation  had  not  complied  with  the 
laws  relating  to  the  licensing  of  foreign  corporations 
to  do  business  in  this  State. 

Sometime  in  February,  1908,  A.  W.  Miller,  the 
president  of  the  Compendiurii  Company,  with  two  can- 
vassing agents,  J.  F.  Dangerfield  and  W.  H.  McLeod, 
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came  to  Salem  in  Dent  county,  rented  two  rooms  as  an 
oflSce,  furnished  them  with  a  borrowed  desk  and  some 
chairs,  and  began  canvassing  for  the  books  and  ap- 
pointing agents  for  that  work.  They  took  orders  for 
several  hundred  of  the  books  at  $3.50  each,  which  were 
shipped  from  Eoanoke,  Virginia,  to  them,  or  some  one 
of  them,  at  Salem,  placed  in  their  office,  and  from 
there  delivered  to  the  subscribers.  Either  from  hav- 
ing ordered  more  than  was  necessary  to  fill  the  sub- 
scriptions, or  because  some  of  the  books  subscribed 
for  were  not  taken,  there  were  a  number  left  over, 
seme  of  which  were  sold  and  delivered  to  their  agents 
as  sample  copies  for  one  dollar.  When  Mr.  Miller 
came  he  announced  his  intention  of  establishing  agen- 
cies, and  within  the  next  two  or  three  months  seems 
to  have  secured  ten  agents,  with  exclusive  territory, 
on  the  same  terms  as  were  made  with  the  defendant. 
The  contract  with  defendant  is  as  follows: 

**  GENERAL  AGENT 's  APPOINTMENT. 

*^This  agreement,  made  and  concluded  the  29th 
day  of  April,  1908,  by  and  between  The  Compendium 
Company,  Inc.,  of  Roanoke,  Virginia,  party  of  the  first 
part  and  W.  B.  Simmons  of  Salem,  Mo.,  party  of  the 
second  part. 

**  Whereas,  the  party  of  the  first  part  being  the 
manufacturers  and  sellers  of  the  *  Simplex  Farm  Com- 
I)endium'  and  the  party  of  the  second  part  desires  to 
sell  said  Compendium  in  the  territory  hereinafter  men- 
tioned and  to  acquire  from  the  party  of  the  first  part 
said  Compendiums  in  such  numbers  and  at  such  prices 
as  hereinafter  stated. 

**Now,  therefore,  this  agreement  witnesseth,  that 
for  and  in  consideration  of  the  sum  of  three  himdred 
dollars,  (a  royalty  on  300  'Simplex  Farm  Compendi- 
ums,') to  be  paid  according  to  the  obligations  this  day 
given  by  the  party  of  the  second  part,  said  party  of 
the  first  part  does  this  day  appoint  the  party  of  the 
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second  part  its  sole  and  exclusive  agent,  to  sell  the 

*  Simplex  Farm  Compendium'  in  the  county  of  Wright, 
State  of  Missouri,  but  not  elsewhere,  except  as  herein- 
after specified,  for  the  term  of  one  year  (1)  from  the 
date  hereof,  with  the  right  to  employ  subagents  to  as- 
sist him  in  selling  the  same  in  said  territory,  but  no 

*  Simplex  Farm  Compendiums'  at  any  time  to  be  sold 
at  retail  for  less  than  three  and  one-half  dollars  each. 
Also,  the  right  of  ordering  all  'Simplex  Farm  Com- 
pendiums'  he  may  want  for  the  term  of  this  agency 
directly  form  the  manufacturers,  according  to  contract 
with  The  Stone  Printing  &  Manufacturing  Company, 
of  Eoanoke,  Va.,  a  copy  of  which  is  hereto  attached 
and  made  a  part  hereof.  Also,  to  have  the  right  and 
privilege,  equally  with  first  party  or  its  agents,  of  sell- 
ing the  *  Simplex  Farm  Compendium'  in  the  counties 
of  Crawford,  Phelps,  Dent,  Texas  or  Shannon,  State 
of  Missouri,  for  the  time  specified  above ;  and  for  each 
two  hundred  *  Simplex  Farm  Compendiums'  sold  and 
ordered  from  the  manufacturers  by  said  second  party, 
he  shall  have  the  right  to  sell  the  'Simplex  Farm  Com- 
pendium' in  any  unassigned  county  in  the  States  of 
Missouri,  Kansas,  Oklahoma,  Arkansas  or  Texas  which 
he  may  select,  for  the  same  time  as  afore  stated;  and 
shall  all  the  good  territory  in  said  States  be  assigned, 
then  he  shall  have  the  right  to  select  any  unoccupied 
county  in  the  United  States,  without  any  further  obli- 
gation or  consideration  on  his  part,  and  the  first  party 
will  grant  to  no  other  agent  the  right  to  sell  in  such  ter- 
ritory so  selected. 

''The  party  of  the  first  part  further  agrees  to  fur- 
nish said  party  of  the  second  part  with  good  agricul- 
tural counties  for  three  (3)  years  from  this  date,  and 
also  agrees  to  furnish  him  with  one  sample  'Simplex 
Farm  Compendium'  and  all  necessary  blanks,  on  or 
about  the  15th  day  of  May,  1908,  free  of  charge. 

"No  representations  or  statements  made  by  any 
salesman,  agent,  or  other  person,  in  addition  to  what 
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is  specified  in  this  instrument,  shall  bind  the  party  of 
the  first  part. 

**It  is  mntually  agreed  by  and  between  the  parties 
hereto,  that  for  every  copy  of  the  *  Simplex  Farm  Com- 
pendium* sold,  delivered,  and  collected  for  by  the  said 
party  of  the  second  part,  or  his  subagents  he  shall 
receive  as  his  commission  and  payment  for  services 
and  the  commission  and  services  of  all  his  subagents, 
the  sum  of  two  dollars  and  fifty  cents  ($2.50)  on  each 
copy  so  sold.  • 

**Said  party  of  the  second  part  here  accepts  the 
appointment  as  agent  aforesaid,  under  the  terms, 
stipulations,  conditions,  and  covenants  in  this  instru- 
ment contained,  and  covenants,  promises,  and  agrees 
upon  his  part  to  keep  and  perform  all  the  covenants, 
conditions,  stipulations  and  agreements  herein  con- 
tained to  be  by  him  kept  and  performed;  to  pay  or 
cause  to  be  paid  all  persons  employed  by  him  as 
subagents,  and  persons  connected  with  the  sale  and 
delivery  of  said  *  Simplex  Farm  Compendium,*  and  to 
save  and  keep  harmless  the  said  party  of  the  first  part 
from  any  of  the  aforesaid  charges,  claims  or  demands. 

**In  witness  whereof,  the  parties  hereto  have  here- 
unto set  their  hands  the  day  and  year  first  above  writ- 
ten. 

**The  Compendium  Co.  Inc.     (Seal) 

''By  A.  W.  Miller,  Pres. 

''W.  B.  Simmons  (Seal)** 

The  contract  of  the  Stone  Printing  &  Manufactur- 
ing Company  referred  to  and  made  a  part  of  the  fore- 
going is  as  follows : 

''stone  printing  and  manufacturing  CO. 
Manufacturers  of  the 

SIMPLEX  FARM  COMPENDIUM. 

Bef erence : 
Dun  and  Bradstreet.  Boanoke,  Va. 

"In  consideration  of  the  money  deposited  with  us, 
and  other  considerations,  we  agree  with  The  Compen- 
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dium  Co.,  Inc.,  and  all  parties  who  may  be  authorized 
by  the  said  Compendium  Co.  to  sell  the  Simplex  Farm 
Compendium,  to  manufacture  said  book  in  every  way 
equal  to  and  as  perfect  as  the  samples  manufactured 
by  us,  which  are  carried  and  shown  by  the  Compen- 
dium Co.  and  its  agents.  Said  book  is  made  of  good 
quality  of  writing  paper,  bound  in  extra  strong  boards, 
best  quality  red  leather  back  and  corners,  and  sides  of 
the  best  quality  blank  book  cloth,  with  gold  fillet  on 
back,  "Sand  sides  stamped  with  special  stamp  of  the 
Simplex  Farm  Compendium.    And  we  further  agree: 

**  First.  That  each  and  every  copy  of  said  Sim- 
plex Farm  Compendium  delivered  by  us  shall  be  equal 
in  every  respect  to  the  description  given  above.  De- 
fective copies  may  be  exchanged  for  perfect  ones. 

**  Second.  That  we  will  keep  a  sufficient  number 
of  books  on  hand  to  fill  all  orders  promptly,  in  accord- 
ance with  our  contract  with  The  Compendium  Com- 
pany. 

**  Third.  That  we  will  secure  the  most  favorable 
rates  by  railroad  or  express,  and  will  sell  at  one  dol- 
lar per  copy,  pack  and  deliver  on  board  cars  in  Roa- 
noke, Virginia,  in  good  condition,  all  books  sold,  at 
the  price  of  one  dollar  ($1.00)  per  copy.  But  orders 
will  not  be  filled  if  so  sold  at  retail  for  less  than  three 
dollars  and  fifty  cents  each. 

**  Fourth.  That  a  failure  to  comply  with  any  of 
the  terms  of  this  contract  will  operate  as  a  forfeiture 
of  our  rights,  and  we  further  agree  to  pay  all  parties 
to  whom  we  sell  the  Simplex  Farm  Compendium  all 
damages  they  may  sustain  by  reason  of  our  failure  to 
keep  this  agreement. 

**  Witness  our  hands  this  eighteenth  day  of  July, 
1907. 

**The  Stone  Printing  &  Manufacturing  Co. 
**ByAl.  A.  Stone.'' 

Each  of  the  agents  gave  notes  similar  to  those 
given  by  the  defendant.    These  notes  were  discounted 
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with  the  plaintiff  and  within  three  months  from  the 
time  of  their  arrival  Mr.  Miller  and  his  two  original 
agents  left  Salem. 

The  only  defense  made  to  the  notes  is  that  they  are 
void  because  the  payee  had  not  complied  with  the  pro- 
visions of  sections  1024,  1025  and  1026  of  the  Revised 
Statutes  of  1899,  authorizing  foreign  corporations  to 
do  business  in  this  State.  The  value  of  the  book,  which 
is  a  ledger  containing  a  new  and  improved  system  of 
keeping  farm  accounts,  was  not  questioned.  On  the 
other  hand,  its  usefulness  was  highly  spoken  of  by  the 
witnesses  for  defendant. 

That  the  notes  sued  on  in  this  case  were  executed 
by  the  defendant  is  admitted.  That  the  promises  they 
evidence  are  founded  upon  a  sufficient  consideration 
was  held  by  the  court  at  the  trial  and  is  not  questioned. 
The  defense  stands  only  upon  the  ground  that  the 
transaction  in  which  they  were  made  was  one  forbid- 
den by  the  statutes  of  the  State,  and  that  therefore 
they  are  absolutely  void.  This  was  evidently  the  view 
taken  by  the  trial  court  in  submitting  it  to  the  jury, 
for  the  evidence  was  clear,  and  Avithout  inconsistency, 
except,  perhaps,  such  as  is  to  be  expected  from  those 
slight  aberrations  of  mental  vision  which  frequently 
result  from  the  interposition  of  self-interest  or  per- 
sonal feeling.  The  appellant  insists  that  the  trial 
court  was  wrong,  because  the  statute  does  not  forbid 
such  transactions,  and,  if  it  be  so  construed  as  to  for- 
bid them,  as  was  done  in  this  case,  such  construction 
violates  that  provision  of  the  Constitution  of  the  United 
States  (art.  11,  sec.  8)  which  gives  to  Congress  power 

to  regulate  commerce  among  the  several 
Interstate  states.  The  jurisdiction  of  this  court  is 
Commerce:  thus  invoked  to  construe  the  Constitution. 
Books.  "*  This  provision  has  been  so  often  before 

the  courts  that  it  is  with  diffidence,  and 
fear  of  incurring  the  imputation  of  pedantry,  that  one 
ventures  any  general  observations  concerning  it.     It 
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may,  however,  be  excusable  to  say  that  it  affords  a 
guaranty  of  commercial  prosperity  founded  upon  the 
mutual  interests  of  all,  which  no  merely  conventional 
union  could  give.  The  State  is  the  proper  guardian 
of  the  commercial  activities  within  its  own  borders. 
It  may  be  trusted  to  defend  them  against  all  adversa- 
ries. But  the  people  of  a  common  country  are  not  ad- 
versaries. They  must  unite  in  the  development  and 
defense  of  their  common  interests,  and  it  is  for  this 
reason  that  their  commercial  relations,  as  well  as  the 
coining  of  the  money  which  furnishes  the  foundation 
for  all  commercial  exchange,  have  been  committed  to 
Congress,  and  they  have  made  the  national  Supreme 
Court  the  final  interpreter  of  the  laws  in  this  respect. 
It  is  to  that  court,  therefore,  that  we  must  look  for  the 
final  word  on  the  subject. 

The  notes  in  suit  constitute  a  part  of  a  contract 
in  which  the  defendant  and  maker  was  appointed  sell- 
ing agent  of  the  payee  and  indorser,  the  Compendium 
Company,  Inc.,  which  is  admitted  to  have  been,  at  the 
time,  a  Virginia  corporation,  for  a  certain  copyrighted 
book  called  the  ** Simplex  Farm  Compendium.*'  The 
consideration  of  the  note  was  this  appointment  and  the 
rights  accruing  under  it.  These  rights  consisted,  in 
the  main,  of  exclusive  territory  in  which  to  sell  the 
bpok,  and  a  guaranty  that  it  might  be  purchased  from 
the  manufacturer,  the  Stone  Printing  and  Manuf actur-^ 
ing  Company  at  Roanoke,  Virginia,  at  the  price  of  one 
dollar  per  copy  delivered  on  board  the  cars  at  that 
place,  provided  they  had  already  been  sold  for  three 
dollars  and  fifty  cents  each,  but  not  otherwise.  These 
terms  were  secured  to  selling  agents  by  a  contract  be- 
tween the  Compendium  Co.  and  the  Stone  Printing 
and  Manufacturing  Co.,  a  copy  of  which  was  attached 
to  the  instrument  of  appointment,  and  made  a  part 
of  it. 

It  is  true  that  the  statute  invoked  by  the  respond- 
ent (E.  S.  1899,  sees.  1024, 1025, 1026)  required  certain 
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things  to  be  done  by  a  foreign  corporation  before  a 
certificate  should  be  given  it  authorizing  it  to  do  busi- 
ness in  this  State,  and  provided  that  no  such  corpora- 
tion which  should  fail  to  comply  with  the  provisions 
of  the  act  **can  maintain  any  suit  or  action,  either 
legal  or  equitable,  in  any  of  the  courts  of  this  State, 
upon  any  demand,  whether  arising  out  of  contract  or 
tort;*^  but,  as  was  said  by  Judge  Woodson  for  this 
court  in  Eoeder  v.  Eobertson,  202  Mo.  538,  '4t  was  not 
the  intention  of  the  I^egislature  to  prohibit  the  enforce- 
ment of  valid  contracts  made  by  foreign  corporations 
in  their  own  States  with  citizens  of  this  State.  There 
is  nothing  in  our  laws  which  denies  th€^  right  of  such 
corporations  to  enforce  valid  contracts,  whether  made 
in  this  State  or  not/*  In  Crutcher  v.  Kentucky,  141 
U.  S.  47,  the  Supreme  Court  of  the  United  States  said : 
"To  carry  on  interstate  commerce  is  not  a  franchise 
or  a  privilege  granted  by  the  State ;  it  is  a  right  which 
«very  citizen  of  the  United  States  is  entitled  to  exer- 
<5ise  under  the  Constitution  and  laws  of  the  United 
States ;  and  the  accession  of  mere  corporate  facilities, 
as  a  matter  of  convenience  in  carrying  on  their  busi- 
ness, cannot  have  the  effect  of  depriving  them  of  such 
right,  unless  Congress  should  see  fit  to  interpose  some 
contrary  regulation  on  the  subject.''  This  statement 
of  the  law  was  approved  in  International  Text-book 
Company  v.  Pigg,  217  U.  S.  91,  and  was  followed  by 
this  court  in  International  Text-book  Company  v.  Gil- 
lespie, 229  Mo.  397,  in  which  the  opinion  of  Mr.  Justice 
Hablan  in  the  Pigg  case  is  substantially  quoted  in  full, 
with  the  statement  that  it  is  binding  on  this  court.  Its 
reason  is  evident.  It  is  open  to  the  observation  of  all 
that  commerce  among  the  States  is  largely  conducted 
by  corporations.  Its  carriers,  whether  by  la:nd  or  wa- 
ter, together  with  the  importers,  manufacturers  and 
merchants  which  produce  and  sell  the  articles  of  which 
it  largely  consists  are  almost  universally  incorporated, 
so  that  corporations  are  the  agencies  and  instrumen- 
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talities  of  its  prosecntion;  and  if  these  could  not  go 
into  a  State  other  than  that  of  their  domicile  without 
its  permission,  the  control  vested  by  the  Constitution 
in  Congress  would  be  a  mere  form  of  words  without 
vitality.  Their  right  to  transact  this  business  does 
not  depend  upon  the  authority  or  permission  of  the 
State  in  which  it  is  done,  because  it  is  within  the  prov- 
ince of  national  and  not  of  State  legislation.  Condi- 
tions imposed  on  their  right  to  do  business  wholly 
within  the  State  and  subject  to  State  legislation  would 
be  open  to  no  such  objection.  [Crutcher  v.  Kentucky, 
supra.] 

The  only  question,  then,  for  our  consideration  is 
whether  the  contract  which  constitutes  the  considera- 
tioi;i  of  the  notes  in  suit  relates  to  commerce  between 
the  States.  The  fact  that  it  may  have  required  an  oflBce 
and  employees  to  transact  it  is  unimportant,  as  is  held 
in  the  International  Text-book  case,  supra.  In  those 
cases  the  company  had  elaborate  facilities  of  that  de- 
scription. The  test  applied  to  determine  the  charac- 
ter of  the  transaction  was  quoted  from  the  opinion  of 
Judge  Sanborn  in  Butler  Bros.  Shoe  Co.  v.  United 
States  Kubber  Co.,  156  Fed.  1,  17,  as  follows:  '* Im- 
portation into  one  State  from  another  is  the  indispen- 
sable element,  the  test,  of  interstate  commerce;  and 
every  negotiation,  contract,  trade  and  dealing  between 
citizens  of  different  States,  which  contemplates  and 
causes  such  importation,  whether  it  be  of  goods,  per- 
sons, or  information,  is  a  transaction  of  interstate  com- 
merce.'' In  those  cases  the  company  solicited  con- 
tracts for  the  sale  of  ** information''  to  be  imported 
into  the  States  of  Missouri  and  Kansas  to  be  paid  for 
by  the  recipients  as  agreed  in  writing.  This  was  held 
to  be  interstate  commerce.  In  this  case  the  contract 
is  for  soliciting  orders  for  books  to  be  imported  into 
this  State  and  delivered  by  the  agents  of  the  company 
direct  to  the  subscribers  ordering  them.  We  can  see 
no  difference  between  these  cases  so  far  as  the  ques- 
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tion  of  commerce  among  the  States  is  concerned.  They 
both  come  directly  within  the  definition  quoted  supra, 
from  the  opinion  of  Judge  Sanborn,  and  approved  by 
the  Supreme  Court  of  the  United  States  and  this  court. 
The  judgment  of  the  trial  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 

PER  CURL\M.— The  foregoing  opinion  of 
Brown,  C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur. 


CHARLES  KANE  v.  MISSOURI  PACIFIC  RAIL- 
WAY COMPANY,  Plaintiff  in  Error. 

In   Banc,  June   2,   1913. 

1.  EXCEPTIONS:  One  to  Overruling  of  Motion  for  New  Trial 
and  In  Arrest.  Where  the  motions  for  a  new  trial  and  in  arrest 
were  overruled  on  the  same  day,  "to  which  ruling  and  order  of 
the  court  defendant  at  the  time  duly  excepted/'  whether  or  not 
the  rulings  on  the  motions  were  announced  separately,  the  ex- 
ception was  sufficient  The  exception  is  always  sufficient  if  it 
is  as  broad  as  the  action  of  the  court  and  made  at  the  time. 


2.   :  :  Technical  Rules.     Technical  rules  are  often 

established  by  express  statute,  and  courts  cannot  escape  them^ 
even  if  they  would.  But  courts  disregard  and  brush  aside  any 
mere  technicality,  not  established  by  statute,  whose  only  office 
is  to  bar  an  investigation  into  the  merits  of  a  cause. 

3.  NEGLIGENCE:  Continuing  to  Work.  The  fact  that  plaintiff 
at  the  time  of  the  accident  did  not  believe  he  was  seriously 
Injured  and  that  he  continued  to  work  off  and  on  for  six  weeks, 
does  not  prove  that  he  was  not  seriously  injured. 

4.   :    Independent  Causes:    Substantial    Evidence.    Where 

the  history  of  the  case  as  detailed  by  plaintiff  and  his  witnesses, 
together  with  the  opinion  of  experts,  affords  a  substantial  basis 
for  a  connection  of  his  injuries  with  the  derailment  of  the  train, 
and  the  defense  is  that  his  condition  is  due  to  anterior  chronic 
diseases  and  Is  supported  by  much  testimony  and  the  opinions 
of  many  experts,  it  cannot  be  said  that  a  verdict  for  plaintiff  is,, 
as  to  that  point,  based  on  mere  conjecture. 
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5.   :    Evidence:    Ultimate    Fact:    Cured    by    Withdrawal. 

Error  in  the  question,  which  was:  "Whether  his  condition  is 
the  result  of  the  blow  received  in  that  accident?"  and  in  the 
answer,  which  was:  "I  would  say  that  this  trouble  resulted 
from  the  violence  sustained/'  Is  corrected  by  a  withdrawal  of 
the  question  and  answer  during  the  further  progress  of  the  trial 
and  a  proper  reframing  of  them. 

6.  :  :  :   No  Proper  Objection.     It  Is  error 

to  ask  the  witness  if  plaintiffs  condition  could  be  produced  by 
the  manner  in  which  he  was  thrown  down  at  the  time  of  the 
accident,  and  an  answer  that  the  injury  received  in  the  back  is 
the  sole  cause  of  his  condition  is  also  error.  But  where  no  obr 
jection  was  made  to  the  answer,  and  the  only  objection  to  the 
question  was  that  it  was  "conjectural,"  the  assignment  of  the 
question  and  answer  as  error  is  not  for  consideration  on  appeal. 

7.  :  Causal  Connection:  Derailment  of  Engine:   No  Side 

Bearings  or  Splashers.  The  mere  proof  of  negligence  is  not 
sufficient  to  support  a  verdict  It  is  one  step,  but  there  is 
another,  namely,  the  causal  connection  between  the  negligence 
and  injury.  It  is  not  enough  to  prove  that  there  was  a  derail- 
ment of  the  engine  and  tender,  that  plaintiff  was  thrown  upon 
his  back  and  injured,  and  that  there  was  a  negligent  failure  to 
provide  side  splashers  in  the  tank  of  the  tender  and  side  bear- 
ings to  the  front  trucks  of  the  tender;  the  evidence  must  go 
further  and  cause  it  to  appear,  either  by  direct  proof  or  rea- 
sonable inference,  that  the  absence  of  the  splashers  and  side 
bearings  was  the  cause  of  the  derailment,  where  their  absence  is 
charged  to  be  the  cause  of  the  derailment.  It  is  a  matter  of 
common  knowledge  that  engines  and  cars  do  roll  and  become 
derailed  without  reference  to  splashers  in  the  tank  or  side  bear- 
ings on  the  tender  trucks. 

8.   : : : :  Proximate.    The  proximate 

cause  of  an  event  Is  that  which,  in  a  natural  and  continuous 
sequence,  unbroken  by  any  new  cause,  produces  the  event,  and 
without  which  the  event  would  not  have  occurred.  To  establish 
that  the  absence  of  splashers  in  the  tank  of  the  tender  and  of  side 
bearings  in  the  front  trucks  was  the  proximate  cause  of  the  de- 
railment of  the  engine,  it  must  appear  with  reasonable  certainty 
that  if  they  had  been  present  the  derailment  would  not  have 
occurred,  and  the  burden  is  upon  plaintiff  to  estahlish  this. 


:  :  :  :   Res  Gestae:   Opinion  of 

Engineer  and  Fireman:  Verdict  Based  on  incompetent  Evi- 
dence Unobjected  to.  Testimony  of  the  division  superintendent, 
that,  on  his  arrival  at  the  scene  of  the  derailment  of  the  engine 
and  tender,  six  or  eight  hours  thereafter,  he  met  the  engineer  and 
fireman  and  asked  them  the  cause  of  the  accident,  and  that  they 
told  him  that  in  their  opinion  the  accident  was  caused  by  the 
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absence  of  a  splash  board  in  the  tank  of  the  engine  and  the 
absence  of  side  bearings  on  the  trucks,  was  incompetent,  and 
though  not  objected  to  on  that  ground  and  for  that  reason  its 
admission  does  not  constitute  reversible  error,  yet  a  verdict 
cannot  be  made  to  rest  on  incompetent  hearsay  evidence,  even  if 
not  objected  to.  There  being  no  other  substantial  evidence  to 
show  the  causal  connection  between  the  derailment  and  the 
absence  of  the  side  bearings  and  splashers,  the  opinions  of  the 
engineer  and  fireman,  so  detailed  by  the  division  superintendent, 
should  be  disregarded. 

10.   :  :  :   Rough  Track.    Rough  tracks,  soft 

tracks  and  unballasted  tracks  are  not  per  se  dangerous,  nor  are 
they  unusual;  and  where  no  witness  ascribes  the  derailment 
which  caused  the  pilot's  injury  to  the  condition  of  the  track,  a 
jury  should  not  be  permitted  to  infer  a  derailment  resulted  from 
such  conditidn. 

11.   :  :  :   No  Side  Bearings  and  Spiashers: 

Conjectural  Cause.  An  engine  an/1  tender,  equipped  with  side 
bearings  and  tank  splashers,  running  backwards  at  ten  miles  an 
hour,  without  cars  attached,  might,  on  a  good  track,  from  some 
unexplained  cause,  derail  on  a  curve.  And  where  the  petition 
charges  that  their  derailment  was  due  to  the  absence  of  splashers 
in  the  tank  and  side-bearings  on  the  trucks,  it  cannot  be  assumed 
that  their  absence  caused  the  derailment,  even  though  it  be  con- 
oeded  that  their  presence  tends  to  prevent  derailment;  and  there 
being  no  causal  connection  between  their  absence  and  the  de- 
railment shown  by  the  evidence,  a  verdict  for  plaintiff  is  left  in 
the  realm  of  conjecture. 

Appeal  from  Jackson  Circuit  Court. — Ron.  J.  H. 
Slover,  Judge. 


Revebsed  and  kemanded. 

Martin  L.  Clardy  and  Edw.  J.  White  for  plaintiff 
in  error;  Elijah  Rohinson,  of  counsel. 

(1)  There  was  no  substantial  evidence  tending 
to  show  any  negligence  on  the  part  of  the  defendant 
resulting  in  the  accident  in  question;  nor  was  there 
any  substantial  evidence  tending  to  show  that  plaintiff 
received  any  injury  in  that  accident.  Spohn  v.  Rail- 
road, 87  Mo.  84;  Spiro  v.  Transit  Co.,  102  Mo.  App. 
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250.  (2)  It  devolved  upon  the  plaintiff  to  prove  that 
the  injury  resulted  from  a  cause  which  would  render 
the  defendant  liable,  and  in  leaving  it  to  conjetcure  as 
to  what  caused  the  derailment  of  the  engine  tank,  he 
failed  to  establish  a  cause  of  action.  Knorpp  v.  Wag- 
ner, 195  Mo.  663;  Hill  v.  Drug  Co.,  140  Mo.  440;  Smith 
V.  Box  Co.,  193  Mo.  739;  Beebe  v.  Transit  Co.,  206  Mo. 
419 ;  Morgan  v.  Mining  Co.,  136  Mo.  App.  241 ;  Caudel 
V.  Kirkbride,  117  Mo.  App.  417 ;  Thornburg  v.  Mining 
Co.,  126  Mo.  App.  660.  (3)  The  fact  that  there  were 
no  side  bearings  on  the  front  of  the  tank  did  not  con- 
stitute negligence  on  the  part  of  the  defendant.  State 
V.  Edwards,  203  Mo.  539.  (4)  Plaintiff's  instruction 
allowed  the  jury  to  find  for  the  plaintiff  on  either  of 
two  hypotheses;  one  of  which  was  not  supported  by 
the  evidence.  There  was  no  evidence  that  the  rough, 
uneven  condition  of  the  track  caused  the  derailment^ 
or  the  absence  of  the  side  bearings  on  the  front  truck 
or  the  absence  of  splashers.  All  that  the  evidence 
on  any  of  these  allegations  showed  was  that  they 
might  or  could  cause  a  derailment.  The  plaintiff, 
himself,  alleged  in  his  petition  that  the  derailment 
was  caused  by  running  the  engine  backward  and  by 
excessive  speed,  and  the  jury  could  as  well  have  found 
that  these  conditions  actually  caused  the  derailment. 
The  giving  of  this  instruction  was  clearly  error  because 
it  enabled  the  juiy  to  base  a  verdict  wholly  upon  con- 
jecture. Wojtylak  v.  Coal  Co.,  188  Mo.  284;  Knorpp 
V.  Wagner,  195  Mo.  638;  Beebe  v.  Transit  Co.,  206  Mo. 
419.  (5)  The  verdict  in  this  case  was  grossly  exces- 
sive and  for  that  reason  the  judgment  ought  to  be  re- 
versed. Spohn  V.  Railroad,  87  Mo.  84;  Adams  v.  Rail- 
road Co.,  100  Mo.  555;  Chandler  v.  Transit  Co.,  213 
Mo.  244;  Chitty  v.  Railroad,  166  Mo.  435;  Partello  v. 
Railroad,  217  Mo.  645,  240  Mo.  143;  Lessenden  v.  Rail- 
road, 238  Mo.  247. 
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Frank  P.  Walsh  and  E.  R,  Morrison  for  defend- 
ant in  error. 

(1)  There  is  nothing  for  consideration  here  but 
the  record  proper.  Harrison  v.  Bartlett,  51  Mo.  170; 
St.  Joseph  V.  Ensworth,  65  Mo.  628;  Eailroad  v.  Caul- 
ey,  148  111.  490;  Mfg.  Co.  v.  Lambertson,  74  Kan.  304; 
Walter  v.  Walter,  117  Ind.  247;  Fales  v.  Fales,  29  R.  I. 
303.  (2)  Defendant  was  negligent  in  failing  to  equip 
the  tender  with  splashers.  Jones  v.  Eailroad,  178  Mo. 
528;  Smith  v.  Fordyce,  190  Mo.  1;  Charlton  v.  Eail- 
road, 200  Mo.  413;  Huhn  v.  Eailroad,  92  Mo.  440; 
Hamilton  v.  Mining  Co.,  108  Mo.  364 ;  Curtis  v.  McNair, 
173  Mo.  170;  Doyle  v.  Trust  Co.,  140  Mo.  1;  Bender  v. 
Eailroad,  137  Mo.  240.  (3)  Defendant  was  negligent 
in  failing  to  provide  the  front  trucks  with  side  bear- 
ings. See  cases  cited  under  preceding  point.  (4) 
The  track  at  the  point  of  the  wreck  was  defective.  (5) 
If  plaintiff  in  his  instructions  assumed  an  unnecessary 
burden,  it  is  not  reversible  error.  Prewitt  v.  Eailroad, 
134  Mo.  615;  Harrington  v.  Sedalia,  98  Mo.  585;  Blank- 
inship  V.  Paint  &  Glass  Co.,  135  S.  W.  970;  Jackson 
V.  Insurance  Co.,  27  Mo.  App.  62 ;  Brooks  v.  Eailroad, 
35  Mo.  App.  571;  O'Neill  v.  Blase,  94  Mo.  App.  648; 
York  V.  Bank,  105  Mo.  App.  127.  (6)  The  cause  of 
plaintiff's  condition  was  for  the  jury.  MacDonald  v. 
Eailroad,  219  Mo.  468;  Sharp  v.  Eailroad,  213  Mo.  531; 
Fetter  v.  Fidelity  &  Cas.  Co.,  174  Mo.  256.  (7)  The 
verdict  was  not  excessive.  Gordon  v.  Eailroad,  222 
Mo.  516;  Markey  v.  Eailroad,  185  Mo.  365;  Waldheir  v. 
Eailroad,  87  Mo.  37;  Hug^ard  v.  Eefining  Co.,  132 
Iowa,  724;  Eailroad  v.  Kelly,  80  S.  W.  1073;  Harrold 
v.  Eailroad,  24  Hun,  184;  Smith  v.  Wliittier,  95  Cal. 
279;  Eailroad  v.  Shelton,  69  S.  W.  653;  Eailroad  v. 
Barton,  130  HI.  App.  573;  Eailroad  v.  Friedman,  41 
HI.  App.  270;  Eailroad  v.  Dalton,  120  S.  W.  240;  Shaw 
V.  Eailroad,  8  Gray,  45;  Snell  v.  Oil  Co.,  106  S.  W.  170; 
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Railroad  v.  Wallace,  45  So.  (Miss.)  857;  Whitehead 
V.  Railroad,  114  N.  W.  (Minn.)  254;  Retan  v.  Rail- 
road, 94  Mich.  146;  Hall  v.  Railroad,  46  Minn-  439. 

FERRISS,  J.— Charles  Kane,  a  brakeman  in  the 
employment  of  the  defendant  railway  company, 
brought  suit  against  that  company  for  damages  for 
personal  injuries  which  he  claimed  to  have  received 
on  the  fourteenth  day  of  October,  1902,  while  in  the 
employment  of  the  defendant  and  engaged  in  his  duty 
upon  a  certain  engine  in  charge  of  the  servants  of  the 
defendant.  He  alleges  that  said  engine  was  suddenly 
derailed,  and  that  he  was  hurled  from  his  place  on 
said  engine  and  against  the  floor  and  sides  of  the  cab 
and  boilerhead  of  said  engine,  and  thereby  permanent- 
ly crippled  and  injured. 

In  his  second  amended  petition  he  makes  the  fol- 
lowing assignments  of  negligence: 

**1.  The  track  where  said  derailment  occurred, 
and  adjacent  thereto,  was  negligently  and  carelessly 
permitted  and  allowed  by  the  defendant  to  become  and 
remain  in  an  unsafe  and  defective  condition,  in  that 
said  track  was  rough  and  uneven,  and  caused  engine, 
tender  and  cars  passing  over  same  to  roll  and  swing, 
thereby  becoming  derailed  and  wrecked. 

'*2.  The  defendant  negligently  and  carelessly  al- 
lowed and  permitted  said  track,  at  and  near  the  place 
at  which  said  derailment  occurred,  to  become  and  re- 
main in  an  unsafe,  dangerous  and  defective  condition, 
in  that  said  track  was  rough  and  uneven,  and  the  ties 
which  support  the  rails  thereof  were  old,  decayed,  de- 
fective and  weak,  and  the  dirt  under  said  track  was 
soft  and  loose. 

**3.  The  defendant  carelessly  and  negligently  al- 
lowed and  permitted  the  tender  of  said  engine,  upon 
which  plaintiflF  was  running  as  aforesaid,  to  be  and 
remain  in  a  defective,  dangerous  and  unsafe  condition, 
in  this  that  there  were  no  side  bearings  on  the  front 
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trucks  of  the  tender  of  said  engine,  and  no  splashers 
in  the  tank  of  said  tender  to  prevent  the  water  in  said 
tank  from  being  thrown  from  side  to  side,  and  thns 
causing  said  tender  to  rock  and  sway. 

**4.  The  defendant,  its  agents,  servants,  and  em- 
ployees, carelessly  and  negligently  ordered,  directed 
and  permitted  said  engine  and  said  tender,  in  said 
dangerous,  unsafe  and  defective  condition,  to  be  run 
backwards,  unattached  to  any  car  or  other  engine, 
over  said  dangerous,  unsafe  and  defective  track. 

'*5.  The  defendant,  its  agents,  servants  and  em- 
ployees, negligently  and  carelessly  caused  and  permit- 
ted said  engine  and  tender  to  be  run  over  said  track 
at  a  dangerous,  unsafe  and  reckless  rate  of  speed,  to- 
wit,  twenty  to  twenty-five  miles  an  hour.'^ 

The  petition  further  charges  *Hhat  all  of  said 
dangerous,  unsafe  and  defective  conditions  of  said  en- 
gine, tender  and  track  and  roadbed,  were  known  to 
the  defendant,  or  by  the  exercise  of  reasonable  care 
and  diligence  might  have  been  known."  The  petition 
then  describes  in  detail  the  injuries,  which  were  very 
serious  and  permanent  in  character. 

The  cause  was  tried  in  December,  1906,  in  the  cir- 
cuit court  of  Jackson  county,  and  resulted  in  a  ver- 
dict in  favor  of  plaintiff  for  $30,000. 

The  testimony  shows  that  plaintiff,  at  the  time  of 
the  accident,  was  acting  as  pilot  upon  engine  No.  1107 
from  Council  Grove  to  Osage  City — ^that  is,  he  was 
taking  the  place  of  a  conductor;  that  the  engine  was 
engaged  in  helping  to  move  freight  trains;  that  the 
engine  at  the  time  was  running  ''light,"  without  any 
cars,  and  furthermore,  was  running  backward  with 
the  tender  in  front.  Plaintiff  it  appears  was  sitting 
on  a  seat  in  the  engine  cab,  when  the  engine  suddenly 
left  the  track,  causing  plaintiff  to  be  thrown  on  his. 
back  on  the  floor  of  the  engine,  which  ran  a  short  dis- 
tance on  the  ties  before  it  stopped.  Plaintiff  immed- 
iately took  a  red  lamp,  got  off  the  engine,  and  started 
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back  to  flag  a  following  freight  train.  He  testified 
that  just  as  he  started  he  felt  a  pain  in  his  back  and 
that  he  complained  of  it  when  he  met  the  train  which 
he  went  back  to  flag.  At  the  time  he  did  not  think 
he  was  seriously  injured.  As  a  matter  of  fact,  he  con- 
tinued to  work  for  the  railroad,  off  and  on,  from  the 
14th  day  of  October  until  about  the  20th  day  of  No- 
vember, when  he  went  to  a  hospital,  and  continued  to 
grow  worse  until  he  became  completely  disabled,  and 
was  reduced  to  a  most  deplorable  condition. 

The  evidence  tended  to  show  that  there  were  no 
splashers  lengthwise  in  the  water  tank,  but  that  there 
were  splashers  crosswise.  It  is  clear  that  the  forward 
trucks  of  the  tender  had  no  side  bearings,  and  it  also 
appeared  in  evidence  that  the  engine  was  derailed  upon 
a  curve.  One  witness  for  plaintiff  testified  that  the 
track  at  that  point  was  rough;  another,  that  it  was 
a  **soft  track.''  There  was  some  testimony  on  behalf 
of  the  plaintiff  that  the  roadbed  at  that  point  was  not 
ballasted  and  that  the  ground  was  soft.  The  testimony 
for  the  defendant,  on  the  contrary,  showed  that  the 
road  was  well  ballasted  and  in  good  condition. 

Plaintiff  offered  evidence  tending  to  show  that  up 
to  the  time  of  the  accident  he  was  in  good  health  and 
free  from  any  physical  ailment.  The  defendant  of- 
fered evidence  tending  to  show  that,  prior  to  the  ac- 
cident, plaintiff  was  suffering  from  a  chronic  s}T>hi- 
litic  complaint,  and  offered  much  expert  testimony 
to  support  the  theory  that  his  condition  was  the  result 
of  that  old  trouble,  and  not  the  result  of  the  accident. 
The  experts  for  the  plaintiff,  on  the  contrary,  gave 
testimony  tending  to  show  that  his  condition  resulted 
from  the  accident. 

At  the  close  of  plaintiff's  evidence  the  defendant 
interposed  a  demurrer  to  the  same,  which  was  over- 
ruled. No  complaint  is  made  of  the  instructions  given 
or  refused,  excepting  so  far  as  it  is  claimed  that  the 
main  instruction  for  plaintiff  was  not  supported  by 
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the  evidence;  nor  are  any  objections  urged  here  against 
the  rulings  of  the  court  on  the  admission  of  testimony. 

The  defendant  sued  out  a  writ  of  error  in  this 
court,  and  charges  in  its  brief  that  there  was  no  sub- 
stantial evidence  tending  to  show  negligence  on  the 
part  of  defendant,  and  no  substantial  evidence  tending 
to  show  that  plaintiff  received  any  injury  in  the  ac- 
cident. It  is  further  contended  by  defendant  that 
there  is  no  substantial  evidence  showing  that  the  de- 
railment of  the  engine  resulted  from  the  want  of  side- 
bearings  or  splashers,  or  on  account  of  the  condition 
of  the  track ;  in  other  words,  that  there  is  no  substan- 
tial evidence  to  show  that  the  alleged  negligence  of 
the  defendant  was  the  proximate  cause  of  the  accident. 
Defendant  also  claims  that  it  was  left  to  the  jury  to 
conjecture  whether  the  condition  of  the  plaintiff  re- 
sulted from  the  accident  or  from  his  anterior  physical 
condition.  It  is  further  urged  by  defendant  that  error 
was  committed  by  the  trial  court  in  permitting  cer- 
tain questions  upon  a  hypothetical  case  to  be  asked  and 
answered  in  an  improper  form;  also,  that  the  verdict 
is  excessive. 

Plaintiff  contends  that  there  is  nothing  before  this 
court  except  the  record  proper,  because  the  abstract 
of  the  record  shows  but  one  exception  by  the  defend- 
ant to  the  orders  of  the  court  overruling  the  motions 
for  a  new  trial  and  in  arrest,  and  that  the  record 
should  show  a  separate  and  specific  exception  upon  the 
overruling  of  each  motion. 

Such  further  detailed  statement  of  the  testimony 
as  may  be  necessary  to  a  full  understanding  of  the 
points  discussed  will  be  found  in  the  opinion. 

I.    The  record  shows  the  following  entry : 

*'0n  the  31st  day  of  December,  1906,  defendant's 

motion  for  new  trial  and  also  its  motion  in  arrest  of 

judgment  were  overruled;  and  on  the  same  day  the 

court  made  and  caused  to  be  entered  of  record  an 
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„ 1 

order  giving  defendant  to  the  first  day  of  October,  1907, 
term  to  file  its  bill  of  exceptions.'' 

The  bill  of  exceptions  states : 

**And  afterwards  at  said  regular  October  term, 
1906,  of  said  court,  and  on  the  31st  day  of  December, 
1906,  the  said  motions  for  new  trial  and  in  arrest  of 
judgment  were  by  the  court  overruled  and  denied;  to 
which  ruling  and  order  of  the  court  the  defendant  at 
the  time  duly  excepted/' 

Plaintiff  contends  that  because  defendant  failed 

to  except  specifically  to  the  ruling  on  the  motion  for 

new  trial,  and  again  specifically  to  the 

on^Ex^^^t^'   ruling  on  the  motion  in  arrest,  the  excep- 

'  tion  as  made  amounts  to  nothing,  and  that 

therefore  the  record  proper  only  is  before  this  court. 

We  are  unable  to  assent  to  this  proposition.  Both 
the  record  proper  and  the  bill  of  exceptions  show  that 
the  two  motions  were  overruled  on  the  same  day.  The 
bill  of  exceptions  states  that  to  this  ruling  the  defend- 
ant '*at  the  time  duly  excepted."  Whether  the  rulings 
on  the  motion  were  announced  separately  we  do  not 
know.  If  they  were,  then  the  language  of  the  excep- 
tion would  be  referable  to  each  ruling.  If  there  was 
but  one  announcement  covering  both  motions,  as  was 
probably  the  case,  an  exception  to  this  ruling  would 
be  a  due  exception  at  the  time,  and  would  necessarily 
relate  to  each  motion.  The  authorities  cited  by  plain- 
tiff (Harrison  v.  Bartlett,  51  M;o.  170,  and  City  of  St 
Joseph  V.  Ensworth,  65  Mo.  628)  are  not  in  point. 
Those  cases  hold  no  more  than  that  a  general  exception 
to  the  rulings  of  a  court  is  not  sufficient,  but  that  the 
several  separate  rulings  in  the  course  of  the  trial  must 
be  excepted  to  at  the  time  they  were  made.  The  excep- 
tion is  to  the  action  of  the  court ;  and  if  it  is  as  broad 
as  the  action  complained  of,  and  made  at  the  time,  it  is 
enough.  To  say  that  when  a  court  by  one  order  over- 
rules two  motions,  the  exception  must  in  terms  divide 
this  order,  and  except  specifically  to  each  dissevered 
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member,  is  carrying  technicality  to  an  unreasonable 
extreme.  We  are  sometimes  compelled  to  refuse  to 
examine  a  case  on  its  merits  because  of  the  failure  of 
the  appellant  to  conform  to  certain  rules  of  procedure 
which  experience  has  shown  are  necessary,  to  the  or- 
derly administration  of  justice.  Oftentimes  technical 
rules  are  established  by  positive  statute,  and  we  could 
not  escape  them  if  we  would.  There  is  a  just  and  in- 
creasing resentment  against  technicalties  which  pre- 
vent the  full  examination  of  a  cause  and  judgment  up- 
on its  merits.  We  may  not  violate  in  any  case  the  ex- 
press command  of  the  statute.  Where  such  statute 
exists,  the  remedy  is  with  the  Legislature.  We  con- 
ceive it  our  duty,  however,  to  disregard,  so  far  as  we 
may,  and  brush  aside  mere  technicalities  whose  only 
office  is  to  bar  an  investigation  into  the  merits  of  a 
cause.    This  point  is  ruled  against  the  plaintiff. 

n.  Defendant  contends  that  the  cause  of  plain- 
tiff's injuries  was  left  to  conjecture,  and  that  the  evi- 
dence did  not  connect  the  injury  with  the  de- 
injury.^  railment  of  the  engine.  Plaintiff's  evidence 
tended  to  show  that  he  received  a  severe  blow 
on  his  back  when  he  fell  from  the  seat  to  the  floor  of 
the  cab,  and  that  from  that  time  on  he  continued  to 
suffer  and  decline.  True,  hejdid  not  at  the  time  believe 
he  was  seriously  injured.  He  continued  to  work,  off 
and  on,  for  a  month  or  more,  but  that  fact  does  not 
prove  that  he  was  not  injured.  He  testified  that  the 
pain  persisted,  and  that  from  the  time  of  the  derail- 
ment of  the  engine  his  condition  grew  worse,  until  it 
resulted  in  total  disability.  It  seems  improbable  that 
the  fall  from  the  seat  to  the  floor  of  the  cab  could  pro- 
duce such  serious  results,  but  it  cannot  be  said  that 
plaintiff's  condition  was  not  caused  by  the  fall.  The 
experts  for  plaintiff  attributed  his  subsequent  condi- 
tion to  the  injury  received  in  the  cab  of  the  engine. 
The  history  of  the  case,  as  detailed  by  plaintiff  and 
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his  witnesses,  if  believed  by  the  jury,  together  with 
the  opinions  of  experts,  if  also  accepted  by  the  jury, 
affords  a  substantial  basis  for  the  finding  favorable 
to  plaintiff  so  far  as  this  question  is  concerned.  The 
main  defense  was  that  the  condition  of  plaintiff  was 
due  to  another  and  anterior  cause — ^to  a  chronic  ail- 
ment which  experts  for  defendant  said  could  and  did 
cause  it.  Defendant  developed  a  strong  defense  along 
this  line ;  but,  after  all,  it  was  for  the  jury  to  determine 
which  of  the  conflicting  theories  was  the  correct  one, 
both  of  which  were  supported  by  substantial  evidence 
and  expert  opinions.  The  question  discussed  in  this 
paragraph  received  thoughtful  consideration  from 
Lamm^  J.,  in  MacDonald  v.  Railroad,  219  Mo.  468,  a 
case  where  it  was  claimed  that  there  was  no  evidence 
to  show  that  the  death  involved  there  resulted  from 
the  injury.  There,  as  here,  independent  causes  were 
suggested,  and  conflicting  theories  developed  before  the 
jury. 

ni.  Defendant  in  its  reply  brief  urges  that  error 
w^as  committed  in  the  form  of  questions  and  answers 
upon  a  hypothetical  case.  The  brief  correctly  states 
one  question  complained  of  thus:  ** Whether  his  condi- 
tion is  the  result  of  the  blow  received  in  that  accident.'' 
The  answer  was,  **I  would  say  that  this  trouble  re- 
sulted from  the  violence  sustained."  It  is  properly 
urged  that  this  form  of  question  and  answer 
Evi  ence.  invades  the  province  of  the  jury.  The  brief, 
however,  fails  to  state  the  fact  that  this  question  and 
answer  were  withdrawn  from  the  jury  next  day  and 
properly  reframed.  We  think  that  by  this  action  the 
error  was  corrected. 

Again,  the  brief  states  that  this  question  was  ask 
ed:  **  Whether  or  not,  in  your  opinion,  the  condition 
you  found  Mr.  Kane  in  was  or  could  be  produced  by 
the  circumstances  that  I  explained  to  you  which  took 
place  in  the  engine  that  night,  by  being  thrown  down 
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there.*'  The  answer  to  the  question  was:  *'It  is  my 
opinion  that  the  injury  received  in  the  back  was  the 
cause — the  sole  cause — of  his  condition  today."  Again, 
the  brief  fails  to  state  that  the  question  was  reframed 
before  it  was  answered  by  omitting  the  word  *'was,'^ 
so  as  to  read  whether  the  condition  **  could  be  pro- 
duced," etc.  Notwithstanding  the  question  was  prop- 
erly reframed,  the  answer  was  as  above  and  was  im- 
proper. However,  no  objection  was  made  to  it,  nor 
motion  to  strike  it  out.  Indeed,  counsel  for  defendant 
who  tried  the  case  below  objected  to  the  question,  not 
because  it  asked  an  opinion  upon  the  ultimate  fact  to 
be  found  by  the  jury,  but  because  it  was  **  conjectural ;" 
that  is,  that  it  did  not  call  for  an  opinion  upon  the 
ultimate  fact.  He  framed  a  hypothetical  question  to 
his  own  witness  in  the  form  properly  condemned  in 
the  supplemental  brief  filed  by  other  counsel.  The 
subject  received  recent  consideration  in  State  v.  Hyde, 
234  Mo.  200,  and  what  we  said  there  need  not  be  re 
peated  here.     This  point  is  ruled  against  defendant. 

rV^   The  serious  question  in  this  case,  and  one  not 
free  from  difficulty,  is  whether  there  is  substantial  evi- 
dence to  support  the  finding  of  the  jury  that  the  de- 
railment of  the  engine  was  caused  by*  the  al- 
Causai  leged  negligent  condition  of  the  tender  and 

Connection     .        ,       Jfi.  x-  j*  •  j 

Between       track.    The  question  of  excessive  speed  was 
EngTni^nd   instructed  out  of  the  case. 
Derailment.  This  instruction  was  given  for  plain- 

tiff: 
'^1.  The  court  instructs  the  jury  that  the  duty 
which -the  defendant  owed  to  the  plaintiff,  Charles 
Kane,  at  the  time  and  place  in  question,  was  this :  De- 
fendant was  required  to  exercise  reasonable  care  to 
furnish  the  plaintiff  with  a  reasonably  safe  place  in 
which  to  work,  and  a  reasonably  safe  tender  with  which 
to  work.  If,  therefore,  you  believe  and  find  from  the 
evidence  that  on  the  14th  day  of  October,  1902,  plain- 
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tiflf  was  required,  in  the  discharge  of  his  duties  as  an 
employee  of  defendant,  to  be  upon  the  engine  mention- 
ed in  evidence,  and  that  said  engine  was  derailed  at 
a  point  about  three  miles  east  of  Admire,  Kansas,  and 
that  the  track  at  said  point  was  negligently  and  care- 
lessly allowed  and  permitted  by  defendant  to  be  and 
remaia  rough  and  uneven,  and  that  by  reason  thereof 
the  same  was  not  reasonably  safe  for  engines  and 
tenders  passing  over  the  same,  and  that  there  were  no 
side  bearings  to  the  front  trucks  of  the  tender  men- 
tioned in  evidence,  and  no  splasher  in  the  tank  of  said 
tender  to  prevent  the  water  therein  from  being  thrown 
from  side  to  side,  and  that  thereby  said  tender  was 
caused  to  rock  and  sway,  and  that  the  failure,  if  any, 
of  defendant  to  equip  said  tender  with  side  bearings 
and  splashers  was  negligence  and  carelessness  on  the 
part  of  the  defendant,  and  that  said  tender  was  ren- 
dered thereby  not  reasonably  safe ;  and  if  you  further 
believe  and  find  from  the  evidence  that  said  engine  and 
tend'cr,  were  derailed  by  reason  of  said  condition  of 
said  track  and  tender,  if  you  find  them  to  have  been 
in  the  condition  above  submitted,  and  plaintiff,  Charles 
Kane,  was  thereby  thrown  from  his  place  and  injured ; 
and  if  you  further  find  that  defendant  knew  of  the  un- 
safe condition,  if  any,  of  said  track  and  tender,  or  by 
the  exercise  of  reasonable  care  might  have  known  of 
the  same  in  reasonable  time  to  have  repaired  the  same 
by  the  exercise  of  reasonable  care,  prior  to  the  oc- 
currence in  question,  but  negligently  and  carelessly 
failed  to  do  so,  then  your  verdict  must  be  for  the  plain- 
tiff.'' 

We  may  concede  that  there  was  sufficient  evidence 
to  authorize  the  jury  to  find  that  it  was  negligence  to 
fail  to  provide  splashers  and  side  iJearings,  yet  such 
finding  is  not  enough  to  entitle  plaintiff  to  recover,  un- 
less it  further  appears,  either  by  direct  proof  or 
reasonable  inference,  that  the  absence  of  these  ap- 
pliances was  the  proximate  cause  of  the  derailment. 
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*'The  mere  proof  of  negligence  is  not  sufficient  to 
support  a  verdict.  It  is  one  step,  but  there  is  another, 
to-wit,  the  causal  connection  between  the  negligence 
and  the  injury/'  [Deschner  v.  Railroad,  200  Mo.  1.  c. 
333.] 

A  cause  is  proximate  when  by  a  natural  and  un- 
broken series  of  events  it  produces  the  injury  com- 
plained of. 

In  order  to  establish  that  the  absence  of  these 
appliances  upon  the  trucks  and  within  the  tank  was 
the  proximate  cause,  it  must  appear  with  reasonable 
certainty  that  if  they  had  been  present  the  derailment 
would  not  have  occurred,  and  the  burden  was  upon  the 
plaintiff  to  show  this. 

''The  proximate  cause  of  an  event  must  be  under- 
stood to  be  that  which,  in  a  natural  and  continuous 
sequence,  unbroken  by  any  new  cause,  produces  that 
event,  and  without  which  that  event  would  not  have 
occurred.''  [Dickson  v.  Omaha  &  St.  L.  Railway,  124 
Mo.  1.  c.  149;  1  Shearman  and  Redfield  on  Neg.  (6  Ed.), 
sec.  26.] 

In  Jones  v.  Railroad,  178  Mo.  528,  a  wild  car  ran 
from  a  sidetrack  onto  the  main  track  and  there  pro- 
duced a  collision  and  consequent  injury  to  the  plaintiff. 
The  plaintiff  charged  that  the  company  was  negligent 
in  that  it  failed  to  maintain  a  derailing  switch  at  the 
end  of  the  sidetrack.  This  court  held  that  the  fact  that 
there  was  no  derail  switch  was  no  negligence,  per  se; 
yet  it  was  left  to  the  jury  to  say  whether  a  side  track 
without  a  derail  switch  was  a  reasonably  safe  appli- 
ance. In  that  case,  however,  this  court  said  (p.  549) : 
^'It  is  quite  plain  that  if  it  had  been  so  equipped  this 
accident  would  not  have  occurred.'' 

The  same  question  was  presented  in  Smith  v.  For- 
dyce,  190  Mo.  1,  where  Gantt,  J.,  speaking  for  the 
court,  says:  *'We  do  not,  therefore,  say  that  the  de- 
fendant in  this  case  was  negligent  because  the  side- 
track was  not  equipped  with  the  derail  switch,  although 
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it  is  quite  evident  that  if  it  had  been  so  equipped  this 
accident  would  not  have  occurred.  Therefore,  the  ques- 
tion of  whether  the  spur  track  in  this  case  was  a 
reasonably  safe  appliance  without  a  derailing  switch 
was  a  question  for  the  jury,  and  such  is  the  view  taken 
by  the  circuit  court,  and  it  was  left  to  the  jury  to  find 
whether  the  injury  to  plaintiff  resulted  in  part  on  ac- 
count of  the  absence  of  a  derailing  switch/' 

In  Curtis  v.  McNair,  173  Mo.  270,  the  plaintiff  was 
injured  by  the  sudden  blowing  out  of  melted  iron,  hot 
ashes  and  slag  from  a  furnace,  as  he  was  passing  in 
front  of  the  same.  The  question  was  presented  wheth- 
er the  defendant  was  negligent  in  not  having  at  the 
time  in  front  of  the  furnace  a  screen  which  was  or- 
dinarily placed  there  to  guard  against  such  blow-outs* 
It  was  held  by  this  court  that  under  all  the  circumstan- 
ces of  the  case  it  was  for  the  jury  to  say  whether  the 
absence  of  the  screen  was  negligence ;  but  there  was  no 
doubt  that  had  the  same  been  present  the  injury  would 
not  have  occurred.  In  other  words,  its  absence  was 
the  proximate  cause  of  the  injury. 

These  cases,  together  with  Hamilton  v.  Coal  Min- 
ing Co.,  108  Mo.  364,  and  Huhn  v.  Eailroad,  92  Mo. 
440,  are  urged  upon  our  attention  as  authority  for  the 
proposition  that  it  was  for  the  jury  to  say  whether 
the  absence  of  the  appliances  involved  in  this  case  was 
negligence.  It  will  be  observed,  however,  that  in  all 
these  cases  it  is  clear  that  the  injury  would  not  have 
been  inflicted  had  the  appliances  there  involved  been 
present.  Plaintiff  appears  to  have  tried  his  case  upon 
the  theory  that  '.t  was  enough  for  him  to  satisfy  the 
jury  that  there  was  negligence  in  failing  to  equip  the 
tender  with  splashers  and  side  bearings — that  the  in- 
ference must  follow  that  if  these  appliances  had  been 
present  the  derailment  would  not  have  occurred.  But 
does  such  inference  naturally  follow?  Could  the  jury 
say  with  any  reasonable  certainty  that  the  engine 
would  have  remained. on  the  track  if  side  bearings  and 
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splashers  had  been  present?  Where  is  the  evidence  to 
support  such  a  conclusion!  The  burden  is  upon  the 
plaintiff  to  furnish  such  evidence. 

In  Byerly  v.  L.  P.  &  Ice  Co.,  130  Mo.  App.  593, 
the  plaintiff,  working  for  a  mining  company,  was  di- 
rected to  do  some  work  on  the  top  of  a  pile  of  tailings, 
in  close  proximity  to  electric  wires  which  were  without 
insulation  and  which  were  heavily  charged.  Byerly 
was  found  dead  on  a  spot  where  he  might  have  come 
in  contact  with  the  wires.  The  wire  company  was  sued 
for  negligence  in  maintaing  such  wires  in  a  dangerous 
condition.  The  defendant  denied  that  it  was  negligent. 
The  evidence  showed  that  the  death  might  have  result- 
ed from  contact  with  the  electric  wires,  but  also  that  it 
might  have  resulted  from  other  causes.  The  court 
found  against  d-efendant  on  the  question  of  negligence, 
but  sustained  the  nonsuit  which  had  been  forced  by 
the  trial  court  on  the  ground  of  failure  to  prove  that 
the  negligence  was  the  proximate  cause  of  the  injury. 
On  this  point,  the  court  says : 

**  Finding  that  the  defendant  was  negligent,  the 
next  subject  of  inquiry  is  whether  the  evidence  reason- 
ably supports  the  inference  that  such  negligence  was 
the  producing  cause  of  Byerly 's  death.  We  sanction 
the  contention  of  plaintiff  that  the  causal  connection 
need  not  be  shown  by  direct  and  positive  evidence,  but 
may  be  shown  by  other  facts  and  circumstances,  and 
that  in  the  consideration  of  a  demurrer  to  the  evidence, 
every  reasonable  inference  should  be  indulged  in  favor 
of  the  plaintiff.  But  the  rule  is  elemental  that  the 
burden  remains  with  plaintiff  to  the  end  of  the  case 
to  establish  by  proof  not  only  the  fact  of  the  negligence 
averred,  but  also  to  show  a  direct  connection  between 
such  negligence  and  the  injury.  When  the  ultimate 
fact  is  not  susceptible  of  direct  proof,  its  existence  must 
directly  follow  as  a  reasonable  conclusion  from  its  ba- 
sic facts  and  circumstances,  and  it  may  be  stated  as  an 
axiomatic  rule  that  whenever  a  court  or  jury  is  left 
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by  the  evidence  in  a  situation  where,  in  order  to  find 
the  ultimate  fact  alleged,  they  must  piece  out  the  facts 
adduced  with  conjecture  or  supposition,  the  plaintiff 
must  be  held  to  have  failed  in  his  proof.  Where  the 
evidence  shows  the  injury  might  have  been  caused  by 
the  negligent  act,  but,  in  its  aspect  most  favorable  to 
plaintiff,  is  just  as  consistent  with  the  inference  that 
the  injury  might  have  been  produced  by  another  cause, 
to  send  the  case  to  the  jury  would  be  to  accord  them 
the  right  to  make  an  arbitrary  choice  between  equally 
probable  but  'Unproved  conclusions,  and  thus  the  ver- 
dict, if  for  the  plaintiff,  would  be  based  not  entirely 
on  evidence,  but  in  part  on  mere  speculation  and  con- 
jecture. This  would  mean  a  reversal  of  the  rule  impos- 
ing the  burden  of  proof  on  the  plaintiff,  since  the  de- 
fendant, in  order  to  prevent  the  jury  from  making  him 
the  victim  of  conjecture,  would  be  forced  to  assume  the 
burden  of  showing  that  his  negligence  did  not  produce 
the  injury.  [Dunphy  v.  Stock  Yards*  Co.,  118  Mo.  App. 
1.  c.  516;  Trigg  v.  Ozark  Co.,  187  Mo.  227;  Goransson 
V.  Mfg.  Co.,  186  Mo.  300.] '^ 

In  Beebe  v.  Transit  Co.,  206  Mo.  1.  c.  441,  this  court 
cites  with  approval  from  Judge  Dillon,  in  Jones  v. 
Yeager,  2  Dillon,  68,  this : 

*'In  the  application  of  these  principles  to  the  evi- 
dence, you  wDl  first  inquire  whether  the  boilers  in 
this  case  were  unsafe  or  unfit  for  use,  and,  if  so,  wheth- 
er the  defendant  knew  it,  or  as  a  reasonable  man,  hav- 
ing a  diie  regard  for  the  safety  of  his  employees,  ought 
to  have  known  it;  for,  if  he  ought,  his  neglect 
in  this  respect  would  be  equivalent  in  imposing 
liability  to  actual  knowledge ;  ,  and  in  the  next 
place  you  must  inquire,  and,  in  order  to  hold  the  de- 
fendant liable,  must  find  from  the  evidence,  that  this 
defect  was  the  direct  and  immediate  cause  of  the  ac- 
cident, without  which  it  would  not  have  happened ;  and, 
if  you  thus  find,  then  the  defendant  would  thus  be 
liable.'' 
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In  Plefka  v.  Knapp,  Stout  &  Company,  145  Mo. 
1.  c.  318,  this  court  says : 

*'The  defect  in  the  appliance  that  plaintiff  was 
given  to  use,  as  charged  in  his  petition,  was  that  a 
shoe  had  been  removed  from  the  base  of  the  carriage 
of  the  hoister,  and  it  is  alleged  that  in  consequence 
thereof  a  board  that  was  being  hoisted  by  plaintiff 
fell  from  the  machine  and  struck  him  upon  the  foot. 
To  have  maintained  plaintiff's  action  it  was  necessary 
for  him  to  have  shown  either  directly,  that  the  board 
that  fell  upon  his  foot  slipped  or  fell  out  of  the  ma- 
chine, because  of  the  absence  of  the  shoe,  or  a  state 
of  facts  so  connected  with  and  related  to  each  other 
must  have  been  shown,  that  the  conclusion  therefore 
might  reasonably  and  fairly  be  made  that  such  was 
the  cause  of  the  fall  of  the  board.  The  mere  proof  of 
the  absence  of  some  particular  part  of  the  machine 
that  is  being  used,  and  the  proof  that  an  injury  has 
occurred  to  a  person  using  the  machine  in  that  condi- 
tion, does  not  fill  the  measure  of  proof  of  the  charge 
that  the  injury  was  occasioned  on  account  of  the  ab- 
sence of  the  detached  part  of  the  machine."  Again, 
on  page  319:  **  Without  knowing  what  the  disturbing 
force  or  motion  was  that  occasioned  the  board  to  fall 
from  the  machine,  or  without  being  able  to  tell  just 
how  the  board  did  faU,  the  merit  of  the  worth  of  the 
shoe  on  the  machine,  over  the  iron  strap  used  in  this 
instance,  as  a  preventive  against  accidents  from  fall- 
ing boards,  could  not  be  calculated  or  determined." 

To  the  same  effect  is  the  statement  of  Lamm,  J., 
in  Harper  v.  Terminal  Co.,  187  Mo.  1.  c.  586  : 

**In  the  philosophy  of  the  law  of  actionable  neg- 
ligence the  proof  of  the  negligence  itself  is  but  one  step 
toward  recovery.  Another  step  is  to  show  by  direct 
testimony,  or  by  the  proof  of  such  facts  as  logically 
create  the  inference,  that  the  negligence  proved  prox- 
imately caused  or  contributed  to  the  injury.  The  one 
step,  without  the  other,  is  idle  and  might  as  well  not 
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be  taken.  Hence  in  this  case,  if  it  be  conceded,  arguen- 
do, that  the  brakemen  were  not  in  proper  position,  and 
if  it  be  conceded  further  that  such  failure  was  negli- 
gence per  sey  yet  if  there  was  no  causal  connection  be 
tween  such  negligence  and  Harper's  death,  the  negli- 
gence became  innocuous.  [Walsh  v.  Railroad,  102  Mo. 
587.]" 

Guided  by  the  principles  above  enunciated,  we  will 
proceed  to  examine  the  evidence  adduced  by  plaintiff 
as  bearing  upon  the  question  of  proximate  cause. 

Plaintiff  testified  that  he  knew  from  his  experience 
as  a  railroad  man  that  a  splasher  was  an  appliance 
placed  in  the  center  of  the  tank  to  control  the  water 
and  break  its  pressure,  and  to  keep  the  engine  from 
rolling  from  side  to  side  and  keep  it  from  tipping; 
also  that  he  knew  what  side  bearings  were  on  a  tender. 
He  stated:  **They  are  on  the  truck  to  balance  the  tank 
from  tipping  from  one  side  to  the  other  from  the  mo- 
tion of  the  engine." 

**Q.  Do  these  come  together — are  they  attached, 
or  is  there  a  play?  A.  There  is  a  play  between — 
that  much  between  the  sides — to  give  them  so  much 
play  on  either  side,  if  there  is  a  rough  piece  of  track, 
and  going  around  sharp  curves." 

He  testified  that  the  accident  occurred  on  a  curve, 
but  could  not  say  whether  it  was  a  sharp  curve.  Speak- 
ing of  the  roadbed,  he  said  that  when  he  got  off  the 
engine  he  noticed  it  was  ** pretty  soft — sandy-like." 

**Q.  How  did  you  come  to  notice  it?  A.  I  sank 
down  in  it.  The  ties  were  broke  and  stuck  up  on  the 
end;  just  like  breaking  them  in  two,  and  they  stuck 
up.  Q.  And  your  feet  went  down  in  the  soil?  A. 
Yes,  sir.  Q.  How  deep  did  they  go  ?  A.  I  didn  't  wait 
to  look  to  see  how  deep,  but  I  know  I  went  down  quite 
a  ways.  Q.  Enough  to  tell  whether  it  was  soft  or 
not?  A.  Yes,  sir,  I  know  it  was  good  and  soft.  Q. 
How  was  it — hard  or  soft?    A.    It  was  soft." 
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The  fireman,  Wilcox,  who  was  on  the  same  engine 
with  plaintiff,  testified  that  a  splasher  runs  the  length 
of  the  tank,  from  the  front  back. 

*'Q.  Made  of  what!  A.  Made  of  sheet-iron,  to 
keep  the  water  from  splashing  from  side  to  side  in  the 
tank.'' 

Wilcox  further  stated  that  to  the  best  of  his  know- 
ledge there  was  no  splasher  in  the  tank;  that  he  looked 
through  the  manhole  in  the  tank  every  time  the  en- 
gine took  water.  He  stated  further,  on  cross-exam- 
ination, that  there  were  sheet-iron  strips  in  there,  but 
that  he  would  not  call  them  splashers. 

*'Q.  Will  you  tell  the  jury  that  there  were  not 
seven  splashers  in  the  tank!  A.  I  never  went  into 
the  tank  to  count.  Q.  Will  you  tell  the  jury  that 
there  were  not  seven  splashers,  or  do  you  know!  A. 
I  do  not  know." 

So  far  as  the  question  of  splashers  is  concerned, 
it  seems  to  be  conceded  that  the  tank  was  equipped  with 
splashers  running  crosswise,  but  not  that  there  were 
splashers  running  from  end  to  end,  although  witness 
Hunter  states  for  the  plaintiff  that  there  was  a  splasher 
running  lengthwise,  reaching  up  eight  or  twelve  inches 
from  the  bottom,  but  which  he  called  a  slush-board. 

Witness  Wilcox  testified  that  at  the  time  of  the 
accident  the  tank  was  about  half  full  of  water.  He 
also  testified  on  the  subject  of  side  bearings  as  fol- 
lows : 

**Side  bearings  on  a  tank  are  about  half  way  be- 
tween the  top  of  the  tank  and  the  bottom  of  the  tank 
to  keep  the  tank  from  rolling  from  side  to  side." 
He  further  testified  that  there  were  no  bearings  on  the 
front  trucks  of  the  tender. 

**Q.  Now  state  what  occurred  about  this  acci- 
dent! A.  Just  as  we  passed  over  bridge  102,  around 
the  curve  there,  the  tank  commenced  to  roll  and  roll- 
ed very  high,  and  as  it  started  rolling  the  engine  rolled 
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and  next  thing  it  hit  the  ties — the  back  wheels  of  the 
truck  hit  the  ties.  Q.  Left  the  rails!  A.  Left  the 
rails.  Q.  How  far  would  you  say  the  engine  ran  in 
that  condition.  A.  About  150  feet.  Q.  Is  there  any- 
thing that  is  in  common  use  on  the  front  trucks  of  a 
tank  to  prevent  it  from  rolling?  A.  Nothing  except 
side  bearings.  Q.  You  never  saw  anything  else!  A. 
Not  that  I  remember.  Q.  Are  all  side  bearings  alike? 
A.  Well,  some  of  them  are  put  on  in  a  little  different 
form  from  others ;  some  are  adjustable  and  some  made 
rigid.*' 

As  to  the  condition  of  the  tr^ck  this  witness  testi- 
fied as  follows : 

**Q.  What  condition  was  the  track  in  at  this 
curve?  A.  It  was  rough.  Q.  How  was  that  as  to  being 
on  a  curve  or  a  straight  piece  of  track?  A.  It  was  on 
a  curve." 

This  witness  also  testified  that  the  engine  was  run- 
ning about  ten  miles  an  hour  at  the  time  of  the  acci- 
dent. He  made  an  earlier  statement  in  which  he  fixed 
it  at  from  eight  to  ten  miles. 

Witness  Charles  Snyder  testified  as  follows: 

'*Q.  Mr.  Snyder,  will  you  tell  us  please  what  side 
bearings  are  on  a  tender?  A.  Well,  side  bearings  are 
bearings  that  are  set  on  the  side  of  the  truck  here 
(indicating),  and  swing  between  to  steady  the  tender 
and  keep  it  from  rolling  too  far.  Q.  What  are  splash- 
ers? A.  They  are  used  in  the  tank  to  steady  the 
water.  Q.  What  are  they  made  of?  A.  Usually  sheet- 
iron.  Q.  I  will  ask  you  whether  or  not  on  October 
14,  1902,  or  prior  to  that  time,  right  immediately  prior 
to  that  time,  in  that  vicinity,  it  was  generally  cus- 
tomary to  have  splashers  in  tanks  of  the  type  of  No. 
1107?  (No  answer.)  Q.  Well,  was  it  customary  at 
that  time,  generally  speaking?  A.  Well,  in  tanks  of 
that  size  it  was  generally  customary  to  have  splashers. 
Q.  Are  you  speaking  of  that  time,  or  of  the  present 
time,  or  both?    A.    Well,  both.    Q.    What  would  be 
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the  effect  in  passing  over  a  rough  track,  with  a  tank 
that  had  no  side  bearings  on  the  front  trucks,  the 
engine  running  backwards  at  ten  miles  an  hour,  with 
no  splashers  in  the  tank,  with  a  4500-gallon  tank  like* 
they  had  on  engine  No.  1107?  A.  Well  at  ten  miles 
an  hour,  the  tank  ought  to  ride  all  right.'' 

On  re-examination,  this  witness  testified  thus: 

*'Q.  Under  ordinary  conditions,  going  ten  miles 
an  hour,  you  would  not  expect  thfe  tank  to  lurch  I  A. 
No,  sir.  Q.  And  if  it  did  lurch,  you  would  look  for 
some  unusual  cause?  A.  Yes,  sir;  possibly  side  bear- 
ings gone,  or  something  like  that." 

Witness  Hunter,  former  superintendent  of  divi- 
sion, not  in  the  employ  of  defendant  at  the  time  of 
the  trial,  testified  that  the  engine  was  wrecked  on  a 
curve,  and  that  the  roadbed  was  in  ''what  we  term  in 
railroad  sense  a  soft  condition." 

''Q.  What  was  that — ^just  describe  it.  A.  Well, 
owing  to  the  rains  that  had  been  over  the  territory- 
previous  to  that  time,  the  ballast  had  become  wet,  soft 
and  soggy.  Q.  What  effect  does  that  have  on  the 
track,  with  reference  to  making  it  rough  or  even?  A. 
It  naturally  removes  the  solidity  of  the  track  and 
makes  the  track  soft,  and  the  ballast  easily  gets  from 
under  the  ties  and  rails ;  it  is  what  we  term  in  a  rail- 
road sense  a  soft  track.  Q.  Just  describe,  if  there 
was  any  ballast  there,  how  it  was  A.  It  was  dirt 
ballast,  and  perhaps  a  few  rocks  gathered  out  of  the 
cut  at  that  place  and  thrown  in  among  the  dirt.  Q. 
When  an  engine  is  running  going  round  a  curve,  what 
is  the  effect  of  the  side  bearings?  A.  The  tank  or 
car  works  on  a  center  pin  in  the  center  of  the  truck. 
The  side  bearings  are  placed  there  so  that  a  tank  or 
car  can't  swing  on  the  side  over  the  edge  of  the  track. 
Q.  Just  describe  what  the  effect  is;  first,  what  the 
effect  is  when  the  side  bearings  are  on,  and,  second, 
what  the  effect  is  when  there  are  no  side  bearings? 
A.     The  absence  of  side  bearings  will  prevent  the 
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truck  from  curving  with  the  car  or  engine.  The  ab- 
sence of  side  bearings  would  produce  the  effect — of 
course  the  tank  would  follow  the  engine,  and  the  ab- 
sence of  side  bearings  would  produce  a  rigid  truck,  and 
the  truck  would  take  to  the  curve  and  climb  the  high- 
est point  of  the  curve — ^just  the  outside  of  the  curve. 
Q.  What  becomes  of  the  tank  when  it  climbs  that  way? 
A.  It  would  be  liable  to  derail  the  truck.  Q.  Was 
there  any  side  bearings  on  the  front  trucks  of  the  ten- 
der?   No,  sir.'' 

In  answer  to  a  question,  the  witness  said:  ''A 
splasher  is  a  board  that  is  placed  lengthwise  in  the  in- 
side of  the  tank  where  the  water  is  carried,  to  prevent 
the  water  from  rolling  from  one  side  of  the  tank  to 
the  other.  There  were  no  splashers  in  the  tank  in 
question." 

''Q.  Did  you  look  that  very  morning?  A.  I 
did.  Q.  I  will  ask  you  to  state  whether  or  not,  when 
you  got  there,  you  found  Engineer  Green  and  Mr. 
Wilcox?  A.  Yes,  sir.  I  will  get  you  to  state  whether 
or  not  Mr.  Wilcox  or  Mr.  Green,  or  both  of  them  called 
your  attention  to  the  absence  of  these  splashers  and 
the  absence  of  these  side  bearings,  and  whether  or  not 
they  gave  any  reason  as  to  why  that  engine  went  off 
the  track  there?  A.  On  arriving  there  I  met  En- 
gineer Green  and  Fireman  Wilcox,  and  I  asked  them 
the  cause  of  the  accident,  and  they  told  me  that  in 
their  opinion  the  accident  was  caused  by  the  absence 
of  a  splash-board  in  the  tank  of  the  engine,  and  the 
absence  also  of  the  side  bearings  on  the  front  trucks." 

Witness  Beattie  stated  that  a  side  bearing  is  **a 
piece  of  iron  on  top  of  the  truck  and  on  the  bottom  of 
the  car  to  keep  either  a  car  or  tank  from  swinging 
too  much.  Q.  Do  they  have  the  same  sort  of  appli- 
ances on  the  trucks — the  rear  trucks  and  the  front 
trucks — of  the  tender  as  to  bearings?  A.  As  to  bear- 
ing, yes.  Q.  The  same  kind?  A.  About  the  same 
Mnd." 
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The  witness  said  that  he  did  not  kaow  whether, 
on  this  class  of  engine  on  the  Missouri  PacijBlc,  they 
had  at  that  time  on  the  front  of  the  tenders  a  different 
appliance  from  that  which  they  had  on  the  rear  trucks, 
or  that  it  was  called  a  clear  bolster.  Witness  said: 
"I  don't  kQOw  what  they  had  on  those  engines  at  that 
time.  Q.  What  was  the  condition  of  the  track —  I 
mean  the  ground  right  under  the  rails  and  ties.  What 
was  the  condition  of  the  roadbed  where  the  engine  went 
off  the  track?  A.  Well,  it  was  very  soft  ground — 
nothing  but  very  common  dirt — no  ballast.''  The  wit- 
ness further  testified  that  the  weather  was  clear  at 
that  time ;  that  it  was  a  dry  time  of  the  year,  and  that 
it  had  not  rained  recently. 

John  T.  Murray,  a  locomotive  engineer,  testified 
that  he  had  observed  splashers  on  water  tanks;  that 
a  splasher  is  a  protection  on  a  tank,  and  keeps  the 
water  from  slushing. 

**Q,  Just  describe  what  a  splasher  isf  A.  Well, 
there  is  different  kinds  of  splashers.  Some  of  them 
are  lengthwise  in  the  tank — ^in  partition  like — running 
from  the  bottom  to  the  top  of  the  tank;  others  are  a 
kind  of  crossbar,  probably  four  to  six  inches  wide, 
extending  from  one  side  of  the  tank  to  the  other.  Some 
tanks  have  them  both  ways,  lengthwise  and  crosswise. 
Q.  What  effect  do  they  have  on  the  motion  of  the 
tender!  A.  Well,  they  keep  the  water  from  surging, 
they  make  a  tender  ride  very  steadily;  that  is,  they 
kept  the  water  from  surging  from  one  side  of  the 
tank  to  the  other,  and  steadied  the  tender.  Side  bear- 
ings are  to  steady  a  tank — ^to  keep  it  from  rocking.  Q. 
Now,  what  is  the  effect  in  going  around  curves,  when 
it  has  side  bearings!  A.  Well,  they  prevent  the  tank 
from  rocking — steady  the  tank.  Q.  I  will  get  you  to 
state  whether  or  not,  in  October,  1902,  and  for  some 
years  prior  to  that  time,  side  bearings  were  in  common 
use  upon  tank  trucks  upon  trains  in  this  vicinity  run- 
ning in  and  out  of  Kansas  City  from  Kansas!    A.    I 
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know  that  side  bearings  were  used  at  that  time.  Q. 
Were  they  in  general  nsef    A.    Yes,  sir." 

It  seems  to  be  conceded  that  there  were  no  side 
bearings  on  the  front  trucks,  but  defendant  claims  that 
a  *^ bolster'^  was  used  for  the  same  purpose. 

''Q.  Was  your  attention  ever  called  to  what  they 
t^all  a  clear  bolster!  A.  A  bolster!  Q.  A  clear  bol- 
ster on  the  trucks  of  the  tender?  A.  I  never  heard  of 
it  called  that  name.  Q.  Sir!  A.  No,  sir;  I  don't 
recollect  anything  about  it.  Q.  You  said  you  never 
heard  it  called  that?  A.  No,  sir.  Q.  Well,  what  did 
you  hear  it  called?  A.  I  heard  it  called  side  bear- 
ings. Q.  Were  these  side  bearings  sometime  dif- 
ferent on  the  front  trucks  from  what  they  were  on 
the  rear  trucks?  A.  Yes,  sir,  they  differed  on  several 
different  engines.  Q.  They  differed  in  construction, 
you  say?  You  called  them  all  side  bearings?  Is  that 
correct?  A.  They  answered  that  purpose.  Q.  And 
somebody  else  may  have  called  them  bolsters  or  clear 
bolsters?  A.  They  probably  did,  but  I  never  heard 
th^m  called  that."  The  witaess  said:  '*If  you  had 
side  bearings  on  the  front  trucks,  it  wouldn't  make 
any  difference  if  they  were  not  like  the  ones  on  the 
back  trucks,  if  they  answered  the  purpose.  Q.  If 
there  was  something  there  to  break  the  force  of  the 
motion,  that  would  be  all  that  was  necessary?  A.  If 
they  were  there  properly.  Q.  Different  constructions 
were  advised  by  different  people  for  different  engines, 
and  different  ways?  A.  Yes,  sir."  This  witness  fur- 
ther said:  *'A11  the  engines  that  I  ever  ran  were  equip- 
ped with  side  beaiings,"  and  that  he  had  run  as  many 
as  four  dozen  engines  in  the  last  six  years. 

Witness  Hunter,  recalled  by  the  defense,  testified : 

*^Q.  Did  you  see  any  of  these  splashers,  or  these 
things  you  spoke  of,  in  there?  A.  Not  what  I  consider 
splashers.  Q.  Did  you  see  anything  in  there  then? 
A.  No,  sir.  Q.  You  didn't  see  anything  in  there? 
A.    There  was  a  slush-board  at  the  lower  part  of  the 
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tank  that  reached  up  a  few  inches  from  the  bottom — 
all  the  way  from  eight  to  twelve  inches.  Q.  Was  there 
any  water  in  that  tank?  A.  Yes  sir,  I  should  judge, 
six  inches.  Q.  About  six  inches  of  water  in  that  tank! 
A.  If  the  tank  had  been  level.  Q.  If  there  was  about 
six  inches  of  water  in  that  tank  it  didn't  make  very 
much  difference  whether  there  were  any  splashers  in 
it  or  not;  six  inches  would  not  roll  enough  to  knock 
it  off!  A.  It  might  have  been  possible  that  the  water 
had  leaked  out  of  the  tank  when  this  engine  ran  off 
the  track,  or  broke  the  hose.  Six  inches  of  water 
couldn't  roll  very  much.  Q.  When  you  looked  at  the* 
engine  next  day,  at  Osawatomie,  the  water  was  out  of 
it?  A.  Yes,  sir.  Q.  How  was  the  splasher  that  was 
in  there,  if  there  was  one,  fastened  to  the  bottom?  A. 
I  don't  know  sir;  I  didn't  get  in  to  examine  it.  Q. 
You  did  see  a  splasher  inside  of  the  tank?  A.  Yes, 
sir.  Q.  Which  way  did  it  run?  A.  Length-wise.  Q. 
It  ran  lengthwise?  A.  As  I  remember,  I  looked  down 
from  the  rear  of  the  tank  into  the  manhole,  and  dis- 
covered a  slush-board  in  that  position.  Q.  Now,  is 
it  not  a  fact,  Mr.  Hunter,  that  tank  had  seven  splashers 
all  located  as  that  drawing  shows?  A.  If  it  had  I 
failed  to  see  them.  Q.  Did  you  look  for  them  ?  A.  It 
was  my  business.  When  I  looked  in  that  engine  I 
would  see  them.  Q.  I  want  you  to  tell  these  twelve 
gentlemen  if  there  were  not  seven  splashers  in  that 
engine,  located  as  shown  in  that  plat?  A.  If  they  were 
there  I  failed  to  see  them.  Q.  Could  you  have  seen 
them  if  they  had  been  in  there?  A.  I  think  if  they 
had  been  there  I  would  have  seen  them.  Q.  How  did 
you  look?  A.  I  looked  down  the  manhole.  Q.  You 
stuck  your  head  down  in  it?  A.  I  don't  know  whether 
I  had  my  shoulders  in  it  or  not ;  but  I  looked ;  and  sat- 
isfied myself  to  that  extent,  that  what  I  considered  a 
splasher-board  wasn't  there." 

On  the  cross-examination  of  witness  Wilcox  it 
developed  that  he  made  a  written  report  of  the  acci- 
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dent,  to  which  he  signed  his  own  name,  Kane's  name 
and  Greene's  name,  which  report  was  as  follows: 

''Pusher  engine  1107,  while  backing  np  tank  jump- 
ed the  track,  derailing  engine  and  tank  on  curve  about 
three  miles  east  of  Admire,  tearing  up  about  50  yards 
of  track — ^was  running  about  twelve  miles  an  hour 
when  accident  happened — damaged  engine  by  tearing 
off  sand  pipes,  and  tank  by  tearing  off  break  rigging 
and  train  line.  Disconnected  engine  after  being  pulled 
on  track  and  towed  to  Osawatomie.  Time  of  accident, 
1:38  a.  m.,  10-14-02/' 

''Q.  Now,  I  want  you  to  tell  the  jury  if  there  was 
any  bad  track  there,  rough  track;  and  if  there  was 
no  side  bearings  and  no  splashers  in  the  engine,  why 
didn't  you  mention  them  as  the  causes  of  the  accident. 
A.    Because  it  was  none  of  my  business." 

The  above  report  was  made  on  a  form  which  con- 
tained the  following : 

''Order  of  report:  First,  a  concise  narrative  ac- 
count of  the  accident  or  matter  to  be  reported,  in- 
cluding the  date,  time  of  day  or  night,  and  location 
of  the  occurrence,  rate  of  speed  train  was  running, 
cause  of  accident,  etc." 

Witness  stated  that  as  long  as  he  had  worked  for 
the  railroad  he  never  read  one  of  these  reports  over, 
and  further  said:  "When  I  came  to  make  my  report, 
I  set  down  and  made  it  out  the  way  it  happened." 

Plaintiff  Kane,  after  he  got  back  to  Council  Grove, 
dictated,  and  it  is  evident  from  his  testimony  that  he 
signed,  the  following  report: 

"2:30  a.  m.  Telegraphic  report  of  accident.  Ad- 
mire Station,  October  14,  1902.  To  H.  D.  H.  [Divi- 
sion Superintendent]  Time  of  accident  1 :40  a.  m.  Train 
No.  extra  engine  No.  1107 ;  engineer  Green ;  conductor 
Chas.  Kane." 

Among  other  things  in  the  report  appeared  the 
following : 

"2.     Cause  of  accident:     Tender  leaving  track. 
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''3.  If  any  persons  are  injured,  state  who,  and 
injuries  to  each  person :  None. 

**Chas.  Kane,  conductor/' 

This  report  says  nothing  about  the  condition  of 
the  tender  or  the  track. 

On  October  15th  the  plaintiff  signed  another  state- 
ment which  contained  the  following: 

*'I  started  to  follow  1-80  to  assist  them  over  Mil- 
ler grade,  and  tank  of  engine  1107  left  the  track  at  a 
poiQt  three  miles  east  of  Admire,  causing  engine  and 
tender  both  to  leave  the  rail,  damaging  about  200  feet 
of  track.  Was  running  at  the  time  about  twelve  or 
fifteen  miles  per  hour,  as  we  were  looking  out  for  1-80 
on  the  curve.  Cannot  say  as  to  full  extent  of  dam- 
ages to  engine  1107. 

^'Chas.  Kane,  pilot.'' 

Hunter,  the  superintendent,  sent  the  following 
wire,  October  14th,  to  A.  D.  B.,  meaning  A.  DeBer- 
nardi,  the  man  in  authority  over  him: 

*' Cause  of  accident  to  engine  1107,  three  miles 
east  of  Admire.  Engine  running  backing  up,  and  en- 
gine tank  rolling  on  curve,  causing  rear  truck  to  lift 
and  leave  rail ;  damage  to  engine  twenty  dollars ;  dam- 
age to  truck,  forty-five  dollars.'' 

Hunter's  chief  clerk  signed  a  report,  dated  No- 
vember 8,  1902,  upon  a  form  which  provided  as  fol- 
lows: 

^*  Cause  of  accident.  If  accident  was  caused  by 
defective  equipment,  track  or  appliances,  whose  make. 
Give  style  of  apparatus,  and  cause  of  failure,  when  and 
where  last  inspected.  If  by  carelessness  of  an  em- 
ployee, how  long  had  he  been  on  duty,  how  much  rest 
prior  to  going  on  duty,  and  how  long  engaged  by  this 
company  in  capacity  in  which  he  was  then  acting,  and 
how  long  by  other  companies : 

*'Tank  wheels  left  rail,  causing  engine  to  be  de- 
railed also.    Unable  to  account  for  it." 

Then  follows  various  other  items  not  material. 
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Hunter  testified  that  his  chief  clerk  was  author- 
ized to  make  reports  of  this  character  from  reports 
submitted  to  him  by  trainmen.  He  says,  speaking  of 
his  chief  clerk:  *'He  arrives  at  his  conclusions  from 
the  reports  that  are  prepared  by  the  employees,  and 
are  in  front  of  him  at  the  time,  and  he  makes  up  his 
report  from  thenu" 

The  telegraphic  report  made  by  Hunter  was  dated 
*'l-40  p.  m.,  October  14th."  At  that  time  everything 
was  clear  for  the  trains  to  move,  and  it  was  after  the 
conversation  which  Hunter  claims  to  have  had  with 
Green  and  Wilcox,  when  they  stated  the  accident  was 
due  to  the  absence  of  splashers  and  side  bearings. 

So  far  as  the  report  of  the  chief  clerk  is  con- 
cerned, Hunter  said  he  could  not  tell  whether  he  au- 
thorized it  or  not. 

The  foregoing  testimony  is  unsatisfactory,  and 
falls  short  of  reaching  the  point  of  causal  connection 
between  the  alleged  negligence  and  the  derailment. 
It  gives  no  definite  description  of  a  side  bearing,  its 
manner  of  construction,  or  how  it  operates,  beyond 
the  fact  that  it  is  designed  to  steady  the  tank  and  pre- 
vent tipping.  The  same  may  be  said  of  the  splashers. 
It  appears  that  drawings  and  models  were  used  and 
referred  to  at  the  trial.  They  are  not  before  us.  To 
say  that  a  track  is  '* rough"  or  ''soft"  or  that  it  was 
curved,  means  little  or  nothing.  Whether  the  curve 
was  gradual  or  sharp  we  do  not  know.  Witness  Hun- 
ter comes  nearest  to  connecting  the  absence  of  the 
side  bearings  with  the  derailment,  when  he  says:  ''The 
absence  of  the  side  bearings  will  prevent  the  truck 
from  curving  with  the  car  or  engine.  The  absence 
of  side  bearings  would  produce  the  effect — of  course 
the  tank  would  follow  the  engine,  and  the  absence  of 
side  bearings  would  produce  a  rigid  truck,  and  the 
truck  would  take  to  the  curve  and  climb  the  highest 
point  of  the  curve — just  outside  the  curve."  Ques- 
tion:    *'What  becomes  of  the  truck  when  it  climbs 
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that  way. ' '  Answer :  *  *  It  would  be  liable  to  derail  the 
truck.'' 

The  witness  is  here  evidently  speaking  of  a  ten- 
der running  the.  usual  way,  behind  and  following  the 
engine.  His  statement  is  very  obscure.  His  only  ex- 
perience in  railroading  had  been  as  yardmaster  and 
division  superintendent.  He  did  not  qualify  as  to  en- 
gines. He  states  that  the  absence  of  side  bearinga 
from  a  truck  would  be  liable  to  derail  the  truck ;  that 
is,  the  truck  on  which  the  bearings  were  lacking.  It 
is  clear  from  the  evidence  of  all  the  witnesses  that 
side  bearings  were  absent  from  the  fi'ont  trucks.  Yet 
this  witness,  in  his  telegraphic  report,  states  that  the 
roUing  of  the  tank  caused  the  rear  tank  truck  (which 
was  equipped  with  side  bearings)  to  leave  the  track. 

Witness  Wilcox  also  says  that  when  the  tank 
''started  to  rolling,  the  engine  rolled,  and  the  next 
thing  it  hit  the  ties — the  back  wheels  of  the  truck  hit 
the  ties."  Surely  absence  of  side  bearings  from  the 
front  truck  of  the  tender  would  not  cause  the  engine 
to  roll.  It  does  not  appear  that  the  rolling  of  the  tank 
would  cause  the  engine  to  roll.  So  far  as  the  testi- 
mony goes,  it  would  appear  that  both  engine  and  tank 
rolled  from  some  common  cause,  not  due  either  to  the 
absence  of  side  bearings  from  the  front  trucks,  or  of 
splashers  from  the  tank ;  possibly,  because  of  the  curve. 
It  cannot  be  inferred  from  the  mere  fact  that  the  ap- 
pliances referred  to  have  a  tendency  to  prevent  rolling^ 
that  their  absence  will  cause  a  derailment,  when  we 
know  as  a  matter  of  common  knowledge  that  cars  and 
engines  do  roll  and  become  derailed  without  refer- 
ence to  such  appliances. 

It  is  significant  that  the  several  witnesses  for 
plaintiff  who  testified  as  to  the  functions  of  side  bear- 
ings and  splashers  were  not  asked  to  give  their  opin- 
ion as  to  whether  their  absence  could  have  produced 
an  effect  sufficient  to  cause  a  derailment.  One  attempt 
only  was  made.     Witness  Snyder,  a  locomotive  en- 
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gineer,  was  asked  this  question:  **What  would  be  the 
effect  in  passing  over  a  rough  track,  with  a  tank  that 
had  no  side  bearings  on  the  front  trucks,  the  en- 
gilie  running  backward  at  ten  miles  an  hour,  with  no 
splashers  in  the  tank,  with  a  4500  gallon  tank,  like 
they  had  on  engine  No.  1107!"  Answer:  '*Well,  at 
ten  miles  an  hour,  the  tank  ought  to  ride  all  right.'' 

We  disregard  the  opinions  attributed  by  witness 
Hunter  to  engineer  Green  and  fireman  Wilcox  as  to 
the  cause  of  the  wreck.  They  were  incompetent.  True, 
they  were  not  objected  to  on  this  ground,  and  their 
admission  for  that  reason  would  not  be  reversible  er- 
ror; but  we  are  not  prepared  to  hold  that  a  verdict 
can  be  sustained  on  incompetent  hearsay  opinions, 
even  if  not  objected  to.  Neither  witness  Wilcox,  who 
testified  for  the  plaintiff,  nor  engineer  Green,  who  was 
in  the  court  room,  was  asked  to  testify  as  an  expert 
on  this  point. 

The  written  reports  sent  by  the  plaintiff,  engi- 
neer, fireman  and  superintendent  to  their  superiors  in- 
dicate clearly  that  at  that  time  they  had  no  thought 
of  attributing  this  derailment  to  either  ground  of  neg- 
ligence laid  in  the  second  amended  petition.  The  origi- 
nal petition,  preserved  in  the  record,  contained  but 
one  specification  of  negligence,  to-wit : 

**That  the  roadway  at  the  point  at  which  said 
derailment  occurred  was  negligently  and  carelessly 
allowed  to  become  and  remain  in  a  dangerous  and  de- 
fective condition,  so  that  engines  passing  over  the 
same  were  liable  to  become  derailed;  that  the  ties  at 
said  point  which  supported  the  rails  of  said  tracks 
were  old,  decayed,  defective  and  weak;  that  the  rails, 
fishplates,  bolts  and  spikes  were  old,  rusted  and  weak, 
and  liable  to  bend,  break  and  pull  from  their  positions ; 
that  the  dirt  and  ballast  was  loose,  soft,  and  liable  to 
give  and  slip  under  the  weight  of  engines  passing 
over  the  same ;  that  all  of  said  defective  and  dangerous 
conditions  were  known  to  the  defendant,  or  by  the 
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exercise  of  reasonable  care  and  diligence  might  have 
been  known  in  time  to  have  remedied  the  same,  and 
so  have  prevented  the  injuries  to  plaintiff.  *' 

The  first  amended  petition  charged  negligence 
thns: 

**That  the  point  at  which  said  derailment  occurred 
was  negligently  and  carelessly  allowed  to  become  and 
remain  in  a  dangerous  and  defective  condition  so  that 
engines  passing  over  the  same  were  liable  to  become 
derailed,  in  that  the  ties  at  said  point  which  supported 
the  rails  of  said  tracks  were  old,  decayed,  defective 
and  weak;  that  the  rails,  fishplates,  bolts  and  spikes 
were  old,  rusted  and  weak,  and  liable  to  bend,  break 
and  pull  from  their  positions;  that  the  dirt  and  bal- 
last was  loose,  soft  and  liable  to  give  and  slip  under 
the  weight  of  engines  passing  over  the  same;  that  all 
of  said  defective  and  dangerous  conditions  were  known 
to  the  defendant,  or  by  the  exercise  of  reasonable  care 
and  diligence  might  have  been  known  in  time  to  have 
remedied  the  same,  and  so  have  prevented  the  injuries 
to  the  plaintiff;  that  said  engine  and  tender  were  at 
the  time  of  said  derailment  being  run  backwards  upon 
the  said  track,  and  unattached  to  any  cars  or  other 
rolling  stock,  and  that  the  same  were  being  carelessly, 
negligently  and  unskillfully  run  by  the  defendant,  and 
its  agents  and  employees  who  were  in  charge  of  the 
same,  te-wit,  the  engineer  and  fireman,  at  a  reckless, 
unsafe  and  dangerous  rate  of  speed,  to-wit,  from 
twenty  to  twenty-five  miles  per  hour.'' 

No  witness  attempts  to  connect  the  absence  of 
splashers  with  the  cause  of  the  wreck.  Taking  all  the 
evidence  for  plaintiff  relative  to  splashers  and  side 
bearings  into  consideration,  we  can  find  no  substantial 
ground  for  a  reasonable  inference  that  their  absence 
caused  the  wreck,  or  that  their  presence  would  have 
prevented  it 

As  to  the  charge  of  a  defective  track,  one  witness, 
Wilcox,  says  it  was  *  *  rough ' ' — ^nothing  more.    Another 
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witness  says  it  was  a  *^soft  track/'  There  was  also 
testimony  to  the  effect  that  the  track  was  not  well 
ballasted  at  this  point.  All  this  is  far  from  showing 
that  the  track  was  in  a  dangerons  condition,  and  lia- 
ble to  derail  an  engine  running  at  ten  miles  an  honr. 
We  apprehend  that  rough  tracks,  soft  tracks  and  un- 
ballasted tracks  are  not  per  se  dangerous ;  nor  are  they 
unusual.  No  witness  attempts  to  ascribe  the  derail- 
ment to  the  condition  of  the  track,  and  a  jury  should 
not  be  permitted  to  infer  that  the  wreck  resulted  from 
such  condition. 

The  evidence  in  this  case  leaves  us  in  the  realm 
of  conjecture.  We  think  it  sheds  but  little  light  on  a 
subject  which  was  so  dark  that  the  superintendent's 
office,  on  November  8th,  nearly  a  month  after  the  oc- 
<»urrence,  with  all  the  reports  and  information  at  hand, 
reported  that  it  was  **  unable  to  account  for  if  If 
ihe  derailment  of  the  engine  was  due  to  the  causes 
alleged  in  the  petition,  it  would  seem  that  experienced 
railroad  men  should  be  able  to  show  by  their  testimony 
that  the  derailment  was  the  proximate  result  of  such 
causes.  We  know  that  the  engine  was  derailed.  We 
know  that  there  was  a  cause.  We  may  assume  from 
the  evidence'  that  side  bearings  and  splashers  tend  to 
prevent  derailing;  but  can  we  conclude  from  these 
facts  that  their  presence  would  prevent  the  derail- 
ment! We  think  not,  because  it  does  not  appear  that, 
even  with  these  appliances,  an  engine  cannot  or  is 
not  liable  to  leave  the  track.  In  the  above  cases  of 
Jones  V.  Railroad  and  Smith  v.  Fordyce  it  is  clear 
that  the  act  was  due  to  the  alleged  acts  of  negligence, 
namely,  the  absence  of  proper  brakes  and  a  derailing 
switch.  Had  these  appliances  been  present  the  event 
would  not  have  occurred.  In  this  case,  so  far  as  the 
evidence  shows,  the  event  might  have  happened  even 
if  the  appliances  had  been  properly  attached.  That 
is  to  say,  an  engine  and  tender,  equipped  with  side 
bearings  and  splashers,  running  backward  at  ten  miles 
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an  hour,  without  cars  attached,  might,  on  a  good  track, 
from  some  unexplained  cause,  derail  on  a  curve.  In 
the  above  cases,  the  alleged  acts  of  negligence  were 
certainly  the  proximate  cause.  In  this  case  the  al- 
leged negligent  acts  are  at  most  a  conjectural  proxi- 
mate cause. 

Excessive  ^'  ^^  regard  the  verdict  as  excessive; 
Verdict:        but  our  disposition  of  the  case  renders  any 

$30,000.  J         •       xu    X  J 

order  m  that  regard  unnecessary. 

Because  the  evidence  does  not  sustain  the  verdict, 
we  reverse  the  judgment  and  remand  the  cause. 

PER  CUEIAM.— Coming  into  Banc  on  the  dis- 
sent of  Kennish,  p.  J.,  and  Brown,  J.,  the  opinion  of 
Ferriss,  J.,  written  when  he  was  a  member  of  this 
court,  is  adopted  as  the  opinion  of  the  court.  Lamm, 
C.  J.,  Graves,  Walker  and  Paris,  J  J.,  concur;  Wood- 
son, J.,  concurs  in  all  but  the  order  remanding,  in  a 
separate  opinion;  Brown  and  Bond,  J  J.,  dissent,  and 
vote  for  affirmance  in  a  small  sum,  in  a  separate  opin- 
ion by  Brown,  J. 

CONCUBEING  OPINION. 

WOODSON,  J. — I  fully  concur  in  the  opinion  writ- 
ten in  this  case  by  Judge  Ferriss,  prior  to  his  leaving 
the  bench,  except  as  to  remanding  the  cause,  but  I 
wish  to  add  a  few  observations  to  what  he  so  ably 
said  regarding  the  causal  negligence  of  the  case. 

All  of  the  authorities  agree  that  in  order  to  jus- 
tify a  recovery  in  an  action  of  this  character,  the  evi- 
dence must  not  only  show  that  the  defendant  was  guilty 
of  negligence,  but  must  go  one  step  further  and  estab- 
lish the  further  fact  that  said  negligence  of  the  de- 
fendant was  the  direct  or  proximate  cause  of  the  plain- 
tiff's injury,  which  may  be  done  by  direct  or  positive 
testimony,  or    indirectly,    by    reasonable    inferences 
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drawn  from  the  facts  and  circumstances  proven  in 
the  case. 

While  the  evidence  is  conflicting  as  to  whether 
the  tender  contained  splashers  and  side  bearings,  yet 
for  the  purpose  of  these  remarks  I  will  concede  that 
both  were  absent  and  that  said  absence  was  negligence 
on  the  part  of  the  defendant,  nevertheless,  I  am  un- 
able to  ascertain  from  this  record  how  that  negligence 
either  caused  or  contributed  to  the  injury  of  plain- 
tiff. 

It  is  a  well  known  fact,  as  this  record  discloses, 
that  engines,  tenders,  and  trains  also,  for  that  matter, 
**jump  the  track  ^'  with  and  without  those 
Causal  safety  appliances;  and   while   they  may 

and  do  in  a  degree,  lessen  the  liability  of 
them  leaving  the  track,  yet  I  have  never  seen  or  heard 
of  a  case  where  it  was  either  conceded  or  proven  that 
the  derailment  would  not  have  happened  had  the  ten- 
der been  so  equipped.  It  is  and  always  has  been 
more  or  less  a  conjecture  as  to  whether  or  not  they 
ever  prevented  a  derailment,  which  otherwise  would 
have  occurred  had  they  not  been  present,  and  espe- 
cially is  that  true  in  this  case.  All  of  the  undisputed 
facts  in  the  case  strongly  point  to  the  contrary.  For 
instance,  the  plaintiff  himself  testified  that  the  road- 
bed was  *' pretty  soft,  sandylike,''  and  that  he  **sank 
down  into  it,  .  .  .  and  my  feet  went  down  in  the 
soil,''  .  .  .  but  I  ** didn't  wait  to  look  to  see  how 
deep,  but  I  know  I  went  down  quite  a  ways,  .  .  . 
Yes,  sir;  I  know  it  was  good  and  soft." 

There  was  other  evidence  tending  to  show  that 
the  ballast  had  washed  from  under  the  ends  of  the  ties, 
which  left  them  projecting  out  in  the  air. 

The  plaintiff  also  in  testifying  as  to  this  matter 
said:  "The  ties  were  broken  and  stuck  up  on  the 
ends;  just  like  breaking  them  in  two,  and  they  stuck 
up." 
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This  evidence  fully  and  clearly  shows  the  cause 
of  the  derailment.  The  earth  was  soft,  and  the  ballast 
was  washed  frona  under  the  ends  of  the 
Dcrafi^'nt  *^^^'  leaving  them  projecting  in  the  air, 
and  of  course  left  the  center  of  them  rest- 
ing upon  the  earth  or  ballast  not  washed  or  disturbed ; 
and  when  the  heavy  tender  and  engine  backed  up  and 
over  the  track  in  that  condition,  the  great  weight 
being  upon  the  end  of  the  ties,  having  no  support, 
they  snapped  or  broke  in  two  at  the  center,  at  the 
points  where  they  rested  upon  the  earth  and  thereby 
caused  the  ends  thereof  to  stick  up  in  the  manner 
described  by  the  plaintiff. 

That  is  the  only  rational  theory  disclosed  by  the 
record,  upon  which  the  derailment  could  have  hap- 
pened; and  that  being  true,  it  is  perfectly  apparent 
therefrom  that  neither  the  presence  nor  absence  of  the 
side  guards  and  splashers  mentioned,  did  or  could 
have  added  to,  caused  or  prevented  the  accident. 

In  addition,  the  plaintiff  and  other  members  of 
his  crew,  testified  that  they  examined  the  engine  and 
tender  at  the  time  of  the  derailment  and  knew  of 
the  absence  of  said  safety  appliances,  yet  they,  at  that 
time,  never  attributed  the  accident  to  the  absence  of 
said  appliances,  for  they  reported  to  their  superior 
officer  that  they  did  not  know  the  cause  of  the  derail- 
ment. 

Moreover,  with  no  intention  of  criticising  the 
learned  counsel  for  plaintiff,  the  whole  case,  as  I  view 
it  from  the  record,  is  totally  destitute  of  all  merit. 
The  plaintiff  was  in  charge  of  the  train,  rath- 
No  Merit  er  the  engine  and  tender,  and  at  the  time  of 
the  accident  he  and  his  associates  made  an 
examination  of  the  situation  to  ascertain  and  report, 
as  was  their  duty,  the  cause  of  the  derailment,  and 
after  so  doing,  they  made  some  two  or  three  reports 
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to  their  superior  ofl5cer,  to  the  effect  that  they  could 
not  discover  the  cause  of  the  accident;  also  that  no 
one  was  injured  thereby. 

According  to  the  plaintiff's  own  testimony,  it  was 
something  like  a  month  before  he  discovered  that  he 
had  sustained  any  personal  injuries  whatever  in  con- 
sequence of  said  accident.  At  the  end  of  that  time  he 
began  to  discover  that  he  was  very  seriously  injured, 
so  much  so  that  he  sued  for  $35,000,  and  recovered 
a  verdict  and  judgment  for  $30,000. 

It  is  a  strange  coincident  that  about  the  same  time 
he  discovered  he  had  sustained  injuries,  he  also  began 
to  discover  the  cause  of  the  derailment  of  the  engine 
which  he  claims  caused  the  injury,  which  at  first  he 
charged  to  the  defective  condition  of  the  track  and 
railroad  bed,  but  subsequently,  he  discovered  that  it 
was  due  to  the  absence  of  side  bearings  and  splashers 
on  the  tender,  etc. 

When  I  view  this  entire  case,  in  all  of  its  bearings, 
I  am  fully  satisfied  that  it  is  totally  destitute  of  all 
merit,  and  for  that  reason  I  believe  the  judgment 
should  be  reversed  and  the  cause  dismissed. 

DISSENTING  OPINION. 

BROWN,  J. — ^I  concede  that  the  judgment  of  the 
trial  court  is  excessive  and  ought  to  be  reduced,  but 
I  do  not  believe  the  record  contains  any  error  which 
necessitates  remanding  the  cause.  Bond,  J.,  concurs 
in  the  views  herein  expressed. 
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THE  STATE  ex  rel.  LIZZIE  JINER  v.  J.  P.  FOARD, 
Judge  of  Butler  Circuit  Court,  and  LONDON 
JINER. 

In   Banc,  June  2,   1913. 

1.  Ejectment:  Improvements:  Independent  Action.  When  a  de- 
fendant in  ejectment  does  not  claim  title  from  or  through  the 
plaintiff,  his  action  for  improvements  placed  on  the  land  by 
him  in  good  faith  in  the  belief  that  he  was  the  owner  thereof, 
must  be  and  is  an  independent  action,  but  is  ancillary  to  the 
ejectment  action.  In  such  case  the  valpe  of  the  improvements 
cannot  be  adjudicated  in  the  ejectment  suit  proper,  but  must  be 
ascertained  in  a  suit  under  the  statute,  brought  in  the  same 
court 

2.  :  '-:  :  Injunction  Without  Bond.  Ordi- 
narily the  court  has  no  Jurisdiction  to  grant  an  injunction 
unless  the  statute  exacting  a  bond  (Sec  2522,  R.  S.  1909)  is 
complied  with.  But  an  injunction  bond  is  not  a  condition 
precedent  to  the  granting  of  a  restraining  order  by  the  circuit 
court  enjoining  the  successful  plaintiff  in  ejectment  from  taking 
possession  of  the  premises  adjudged  to  belong  to  him  until  the 
value  of  the  improvements  placed  thereon  by  defendant  are 
adjudicated.  The  injunction  provided  for  by  section  2403  of 
the  Ejectment  Statute  is  not  an  injunction  within  the  meaning 
of  section  2522  of  the  Injunction  Act.  It  is  of  the  nature  of  a 
stay  of  the  writ  of  restitution.  While  the  suit  for  improvements 
is  an  independent  one,  yet  it  must  be  brought  in  the  same  court 
in  which  the  ejectment  action  was  tried,  and  is  ancillary  to 
that  action,  and  what  is  styled  "an  injunction"  by  section  2403 
is  in  effect  a  stay  of  execution  under  the  ejectment  Judgment 
until  the  value  of  the  improvements  are  adjudicated,  and  of 
course  the  court  can  without  bond  stay  a  writ  of  restitution. 

Prohibition. 

WbIT  DENIED. 

Ernest  A.  Green  and  D.  B.  Deem  for  relator. 

(1)  The  writ  of  prohibition  lies  to  prevent  an  ex- 
cessive or  unauthorized  application  of  judicial  power, 
and  also  to  prohibit  a  court  from  assuming  judicial 


Digitized  by 


Google 


52  SUPREME  COURT  OF  MISSOURI, 

state  ex  reL  y.  Foard. 

power  not  granted  by  law.  State  ex  rel.  v.  Williams, 
221  Mo.  227.  (2)  The  suit  instituted  by  London  Jiner 
V.  Lizzie  Jiner  is  under  Sees.  2401,  2402  and  2403,  R.  S. 
1909,  and  the  prayer  of  plaintiff  is  for  a  temporary 
restraining  order.  (3)  Injunctions  cannot  be  changed 
by  calling  them  restraining  orders  or  other  names, 
and  a  bond  is  a  condition  necessary  (before  final  judg- 
ment) to  give  courts  jurisdiction  to  make  such  orders. 
Circuit  courts  have  no  such  power.  Aken  v.  Rice,  137 
Mo.  App.  147.  (4)  This  restraining  order  was  not 
on  final  hearing,  case  being  still  undetermined.  (5) 
Sec.  2522,  R.  S.  1909,  provides  that  no  injunction,  un- 
less on  final  hearing  or  judgment,  shall  issue  in  any 
case,  except  in  suits  instituted  by  the  State  in  its  own 
behalf,  until  the  pl?iintiff,  or  some  responsible  person 
for  him,  shall  have  executed  a  bond.  (6)  No  bond  was 
taken  or  required  before  the  restraining  order  was 
made.  (7)  In  all  cases  heretofore  determined  in  the 
appellate  courts,  a  bond  was  filed  for  temporary  in- 
junction or  restraining  order.  13  Mo.  App.  36.  The 
court  had  no  jurisdiction  to  make  a  restraining  order 
without  bond,  for  the  reason  that  a  bond  is  a  peremp- 
tory condition  required  by  statute.  Sec.  2522,  R.  S. 
1909;  State  ex  rel.  v.  "Williams,  221  Mo.  227;  Aken  v. 
Rice,  137  Mo.  App.  147. 

L.  M.  Henson  for  respondents. 

An  occupying  claimant,  who  is  an  unsuccessful  de- 
fendant in  an  ejectment  suit  and  who  has  made  im- 
provements in  good  faith,  has  a  vested  right  in  the 
premises  in  controversy,  and  entitled  to  hold  posses- 
sion thereof  until  compensated  for  improvements 
made,  where  suit  is  brought  during  the  same  term  of 
court  at  which  the  judgment  in  ejectment  was  ren- 
dered and  before  eviction.  Allen  v.  Mansfield,  82  Mo. 
688;  Malone  v.  Stretch,  69  Mo.  25;  Devine  v.  Charles, 
71  Mo.  App.  210;  Marlow  v.  Liter,  87  Mo.  App.  584; 
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Pool  V.  Slicer,  129  Mo.  App.  364;  Eussell  v.  Defiance, 
39  Mo.  506.  The  order  of  the  court,  staying  execution 
and  enjoining  plaintiff  in  the  ejectment  suit  from  tak- 
ing possession  of  the  property,  was  simply  an  amend- 
ment to  the  judgment  in  ejectment,  before  the  term  at 
which  the  same  was  rendered  had  lapsed,  and  any 
order  or  judgment  rendered  by  the  court  at  the  same 
term  can  be  modified,  or  set  aside  without  the  exercise 
of  excessive  jurisdiction.  Equity  demanded  that  such 
order  be  made  by  the  court.  Devine  v.  Charles,  71 
Mo.  App.  213;  Malone  v.  Stretch,  69  Mo.  26;  Webster 
V.  Steward,  6  Iowa,  401;  Claussen  v.  Raybum,  14 
Iowa,  136.  Prohibition  is  intended  to  prevent,  and  will 
not  lie  to  set  aside  judicial  orders  already  made.  32 
Cyc.  603;  Klingelhoefer  v.  Smith,  171  Mo.  455;  State 
ex  rel.  v.  Burckhartt,  87  Mo.  533. 

GRAVES,  J. — Original  proceeding  in  prohibi- 
tion. The  facts  of  the  case  must^be  gathered  from  the 
returns,  as  the*  case  proceeds  here  upon  the  pleadings, 
without  evidence.  Judge  Foard  of  the  Butler  Circuit 
Court,  one  of  the  respondents,  makes  returns  as  fol- 
lows: 

*'Now  comes  J.  P.  Foard,  one  of  the  respondents 
herein,  and  for  his  return  to  the  writ  of  prohibition 
issued  in  this  case,  respectfully  says: 

**That  he  is  now,  and  was  at  the  time  mentioned 
in  said  writ,  the  duly  acting  and  qualified  judge  of 
circuit  court  of  Butler  county,  Missouri. 

'^That  on  the  14th  day  of  February,  1913,  in  the 
circuit  court  of  Butler  county,  Missouri,  and  at  the 
January  term  of  said  court,  decree  was  entered  in 
favor  of  Lizzie  Jiner,  relator  herein,  against  London 
Jiner,  respondent  herein,  in  an  ejectment  suit  involv- 
ing the  real  property  in  relator's  petition  herein  de- 
scribed, and  that  London  Jiner  was  the  defendant  in 
said  ejectment  suit  and  in  possession  of  the  property. 
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*^That  on  February  20, 1913,  and  during  the  same 
term  of  the  Butler  Circuit  Court,  said  London  Jiner 
filed  a  suit  against  Lizzie  Jiner  to  recover  the  value  of 
improvements  made  by  him  in  good  faith,  believing  he 
was  the  owner  of  said  property,  and  in  his  petition  in 
said  cause  asked  that  (Jefendant  be  enjoined  from  tak- 
ing possession  of  said  premises  until  this  action  could 
be  heard  and  determined. 

**That  on  March  3, 1913,  this  respondent  made  an 
order  in  the  circuit  court  of  Butler  county,  Missouri, 
enjoining  said  Lizzie  Jiner  from  obtaining  writ  of  res- 
titution for  the  possession  of  said  premises  until  the 
termination  of  suit  for  the  value  of  improvements  on 
said  property. 

**That  on  March  3,  1913,  and  after  the  last  above 
described  order  was  made,  said  Lizzie  Jiner  filed  a 
motion  to  rescind  said  order,  and  that  said  motion 
was  overruled  by  this  respondent  on  the  7th  day  of 
March,  1913. 

**Eespondent  further  states  that  the  Butler  Cir- 
cuit Court  was  adjourned  to  court  in  course,  and  that 
thereafter  on  the  day  of  March,  1913,  this  re- 
spondent was  served  with  notice  that  relator  would 
apply  to  this  court  for  writ  of  prohibition  herein. 

**  Respondent  says  that  he  is  willing  now  and  at 
all  times  to  obey  whatever  orders  this  honorable  court 
may  see  proper  to  make  in  the  premises;  and  avers 
that  he  issued  the  restraining  orders  as  he  believed  he 
had  a  right  to  do,  under  the  laws  of  this  State,  and  hav- 
ing fully  made  return  respectfully  prays  to  be  hereof 
discharged.'' 

The  order  or  judgment  of  March  3,  1913,  referred 
to  in  the  return  is  as  follows : 

**Now  at  this  time  it  appears  to  the  court,  that  in 
an  ejectment  proceeding  heard  and  determined  in  this 
court  on  February  14,  1913,  in  which  Lizzie  Jiner  was 
plaintiff,  and  London  Jiner  was  defendant,  said  Lizzie 
Jiner  obtained  judgment  against  said  London  Jiner 


Digitized  by 


Google 


VOL.  251,  APEIL  TEEM,  1913.  55 

state  ex  rel.  v.  Foard, 

for  the  possession  of  lot  8  in  block  12  of  Clevlen  & 
Foley's  subdivision  of  the  northeast  quarter  of  the 
southeast  quarter  of  section  34,  township  25  north, 
range  6  east,  in  Butler  county,  Missouri,  which  judg- 
ment was  and  is  unappealed  from ;  and  it  appears  that 
afterward,  to-wit,  on  the  20th  day  of  February,  1913, 
and  at  the  same  term  of  this  court,  said  London  Jiner 
instituted  this  suit,  which  appears  to  be  an  action  for 
improvements  made  in  good  faith  believing  he  was  the 
legal  owner  of  the  aforesaid  premises,  and  praying 
among  other  things  that  said  Lizzie  Jiner,  the  defend- 
ant in  this  action,  be  enjoined  from  taking  possession 
of  said  premises  by  virtue  of  the  aforesaid  judgment 
until  the  final  termination  of  this  suit. 

**And  it  appearing  that  the  plain tiflf,  London 
Jiner,  upon  the  facts  stated  in  the  petition  is  entitled 
to  the  relief  prayed  for,  it  is  ordered  that  defendant 
herein  be  enjoined  from  obtaining  writ  of  restitution, 
and  that  the  defendant,  her  agents  and  servants  be 
enjoined  from  taking  possession  of  the  above  described 
lands  until  the  final  hearing  of  this  cause  or  the  fur- 
ther order  of  this  courf 

Respondent  London  Jiner  filed  a  motion  to  dis- 
miss the  relator's  petition  for  writ  of  prohibition,  as- 
signing therein  several  grounds  or  reasons  therefor, 
which  if  necessary  will  be  noted  later.  Under  the  facts 
stated  in  the  return  should  a  writ  of  prohibition  go, 
is  the  question  with  which  we  are  vexed. 

I.  We  have  not  set  out  the  petition  of  London 
Jiner,  the  unsuccessful  defendant  in  ejectment,  but  it 
will  be  sufi5cient  to  say  that  the  said  London  at  least 
attempted  to  bring  an  action  under  sections  2401  and 
2402,  Revised  Statutes  1909.  These  sections  become 
material  in  the  discussion  of  the  case,  and  we  will  quote 
them.    Section  2401  reads : 

**Sec.  2401.  If  a  judgment  or  decree  of  dispos- 
session shall  be  given  in  an  action  for  the  recovery  of 
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possession  of  premises,  or  in  any  real  action  in  favor 
of  a  person  having  a  better  title  thereto,  against  a 
person  in  the  possession,  held  by  himself  or  by  his  ten- 
ant, of  any  lands,  tenements  or  hereditaments,  such 
person  may  recover,  in  a  court  of  competent  jurisdic- 
tion, compensation  for  all  improvements  made  by  him 
in  good  faith  on  such  lands,  tenements  or  heredita- 
ments, prior  to  his  having  had  notice  of  such  adverse 
title.'' 

Section  2402  reads: 

^^Sec.  2402:  The  plaintiflf  in  his  petition  shall 
set  forth  the  nature  of  his  title,  the  length  of  his  pos- 
session and  the  kind  and  value  of  the  improvements 
made ;  and  shall  also  aver  therein  that  he  entered  into 
the  possession  of  the  land,  believing  that  he  had  good 
title  thereto,  and  that  he  made  the  improvements  spe- 
cified in  the  petition  in  good  faith,  imder  the  belief 
that  he  had  good  title  to  the  land,  and  shall  be  verified 
by  his  aflBdavit  thereto  annexed/' 

We  have  held  that  when  the  defendant  in  eject- 
ment does  not  claim  title  from  or  through  the  plaintiff, 
then  his  action  for  improvements  must 
Independent  ]^q  and  is  an  independent  action.  That 
in  such  case  the  value  of  the  improve- 
ments cannot  be  adjudicated  in  the  ejectment  suit 
proper,  but  must  be  adjudicated  in  an  action  under  the 
statute.  [Tice  v.  Fleming,  173  Mo.  1.  c.  56  et  seq.; 
Bristol  V.  Thompson,  204  Mo.  366;  Mann  v.  Doerr,  222 
Mo.  1.  c.  19.]       ' 

London  Jiner,  the  unsuccessful  defendant  in  the 
ejectment  suit,  has  proceeded  under  the  statute  and  his 
rights  in  this  action  now  before  us  must  be  measured 
by  the  statute.  Not  only  so,  but  the  action  of  the  cir- 
cuit judge,  his  co-respondent  in  the  pending  case,  must 
likewise  be  gauged  by  those  statutes.  Pertinent  to 
the  case  is  another  section  of  the  chapter  pertaining 
to  ejectment.    It  is  section  2403,  Revised  Sttautes  1909, 
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and  immediately  sncceeds  the  sections  we  have  quoted, 
snpra.    The  language  of  this  section  is : 

**Sec.  2403.  An  injunction  may  be  granted  to 
stay  the  plaintiff  from  taking  possession  of  the  land 
until  the  value  of  the  improvements  is  ascertained,  or 
until  the  further  order  of  the  court.'* 

"We  have  here  expressed  statutory  authority  for 
the  granting  of  an  injunction  in  cases  brought  under 
these  statutes,  and  this  we  do  not  understand  that 
counsel  for  relator  deny.  Their  contention  is  that  the 
judgment  which  we  have  quoted  is  not  a  final  judg- 
ment in  injunction,  and  therefore  should  not  have  been 
entered  until  an  injunction  bond  had  been  given.  They 
further  contend  that  the  act  of  Judge  Foard  in  grant- 
ing such  injunction  without  bond  was  an  act  in  excess 
of  his  authority  and  powers,  and  therefore  one  to  be 
reached  by  our  writ  of  prohibition.  The  real  question 
is,  should  this  order  or  judgment  by  way  of  injunction 
have  been  made  without  a  bond  having  been  previ- 
ously given!    That  question  we  take  next. 

n.    If  an  injunction  bond  was  a  condition  prece- 
dent to  the  granting  of  the  restraining  order  made  by 
Judge  Foard  in  the  case  pending  nisi, 
then  the  entering  of  that  order  was  be- 
Ejectmcnt:  youd  the  lawful  jurisdiction  of  that 

Improvements:      court  and  the  writ  of  prohibition  lies. 

No^Bond."'  ^  ^*^*®  ^^  ^®^-  ^-  Williams,  221  Mo.  1. 

c.  266,  upon  this  exact  question,  this 
court  said: 

**In  view  of  the  reason  of  the  statute  exacting  a 
bond  as  a  condition  precedent  to  the  granting  of  an 
injunction,  we  are  of  the  opinion  that  the  requirement 
of  it  goes  to  the  very  jurisdiction  of  the  court  and  that 
an  injunction  under  the  statute  without  requiring  the 
bond  and  its  execution  and  approval  before  the  issu- 
ing of  the  injunction  is  and  would  be  in  excess  of  the 
jurisdiction  of  the  circuit  court ;  that,  notwithstanding 
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its  general  equity  powers,  the  statute  must  control  and 
be  held  to  modify  and  regulate  its  jurisdiction,  and 
when  the  consequences  to  a  defendant  are  considered 
the  statute  is  a  wise  and  salutary  one  and  should  be 
enforced.  On  this  point  our  opinion  is  that  the  re- 
spondent in  issuing  his  restraining  order  and  refusing 
to  discontinue,  set  aside  or  annul  it,  exceeded  his  juris- 
diction and  should  be  prohibited  from  further  main- 
taining said  temporary  injunction  and  ordered  to  set 
aside  the  same/' 

Gantt,  J.,  carefully  and  fully  collates  and  dis- 
cusses all  the  cases  in  the  Williams  case,  supra,  and 
with  his  reasoning  we  are  satisfied.  Approaching  the 
same  question,  but  from  another  angle,  Reynolds,  P. 
J.,  in  Akin  v.  Rice,  137  Mo.  App.  1.  c.  157,  says : 

**  Under  our  statute,  the  court  had  no  power  what- 
ever to  issue  any  kind  of  a  restraining  order  in  the 
nature  of  an  injunction  without  the  exaction  and  the 
execution  of  a  bond.  Section  3637,  Revised  Statutes 
1899,  specifically  provides:  *No  injunction,  unless 
on  final  hearing  or  judgment,  shall  issue  in  any  case, 
except  in  suits  instituted  by  the  State  in  its  own  be- 
half, until  the  plaintiff,  or  some  responsible  person 
for  him,  shall  have  executed  a  bond  with  sufl5cient 
surety  or  sureties  to  the  other  party,  in  such  sum  as 
the  court  or  judge  shall  deem  suflScient  to  secure  the 
amount  or  other  matter  to  be  enjoined,  and  all  dam- 
ages that  may  be  occasioned  by  such  injunction  to  the 
parties  enjoined,  .  .  .  conditioned  that  the  plain- 
tiff will  abide  the  decision  which  shall  be  made  there- 
on, and  pay  all  sums  of  money,  damages  and  costs 
that  shall  be  adjudged  against  him  if  the  injunction 
shall  be  dissolved.'  The  authority  of  the  courts  of 
this  State  to  issue  injunctions  is  coupled  with  the  ob- 
ligation to  exact  a  bond.  The  statute  is  not  to  be 
evaded  or  frittered  away  by  calling  that  which  is  an 
injunction  by  any  other  name.  The  restraining  or- 
der in  this  case  was  of  force  against  all  of  the  defend- 
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ants  until  it  was  dissolved  and  a  further  injunction 
refused  on  hearing  of  the  motion  to  make  it  of  force 
until  final  hearing.  Who  can  doubt  that  a  disregard 
of  it  would  have  subjected  those  against  whom  it  was 
leveled  and  who  were  bound  by  it,  to  punishment  for 
contempt,  exactly  as  absolutely  as  if  it  had  been 
termed  a  temporary  injunction!  It  would  have  been 
treated  exactly  as  any  other  injunction.  We  decline 
to  follow  the  refinements  of  the  very  able,  industrious 
and  learned  counsel  for  the  appellant  in  their  attempt 
to  draw  a  distinction  between  such  a  temporary  re- 
straining order  and  an  injunction.^' 

The  statute  now  is  the  same  as  the  one  quoted  by 
our  brother  of  the  Court  of  Appeals.  In  fact  this  stat- 
ute has  been  in  force  since  1835,  and  its  purpose  is 
ably  discussed  by  Martin,  Commissioner,  in  City  of 
St.  Louis  V.  St.  Louis  Gaslight  Co.,  82  Mo.  1.  c.  356. 
[See  also  State  ex  rel.  v.  Williams,  supta,  221  Mo.  1. 
c.  265.] 

But  passing  to  the  case  in  hand,  is  the  order  mad^ 
in  the  case  nisi  an  injunction  order  within  the  mean- 
ing of  the  injunction  statute,  supra?  If  it  is  then  in 
our  judgment  it  is  an  order  in  excess  of  jurisdiction, 
having  been  made  and  entered  without  the  giving  of 
a  bond.  In  other  words,  is  the  injunction  provided 
for  by  section  2403,  Revised  Statutes  1909,  supra,  the 
Ejectment  Act,  an  injunction  within  the  meaning  of 
section  2522,  Revised  Statutes  1909,  in  the  Injunction 
Act?  Relator  contends  that  it  is,  and  respondent, 
contra. 

We  are  not  inclined  to  the  view  that  the  injunction 
provided  for  by  section  2403  of  the  Ejectment  Act,  is 
an  injunction  falling  within  the  strict  purview  of  section 
2522  of  the  Injunction  Act.  This  view  we  reach  upon 
a  full  consideration  of  the  statutes  governing  eject- 
ment proceedings,  and  the  recovery  of  the  value  of 
improvements  placed  upon  the  premises  in  good  faith. 
Whilst  we  have  held  that  under  certain  conditions  the 
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recovery  for  improvements  must  be  in  a  separate 
statutory  action,  and  that  this  statutory  action  is  an 
independent  suit,  yet  we  have  also  held  that  such  suit 
must  be  brought  in  the  same  court  which  determined 
the  ejectment  suit  (Stump  v.  Hornback,  109  Mo.  272; 
Fairchild  v.  Creswell,  109  Mo.  29 ;  Malone  v.  Stretch," 
69  Mo.  25),  and  further  that  such  action  cannot  be 
brought  after  eviction.  In  the  Malone  case,  supra, 
Sherwood,  C.  J.,  said: 

*^Nor  do  we  think  that  although  the  statute  au- 
thorizes a  recovery  4n  a  court  of  competent 'jurisdic- 
tion' for  improvements  made  in  good  faith  upon  the 
land  of  another,  this  language,  though  quite  broad,  is 
sufficiently  comprehensive  to  admit  of  a  suit  being 
brought  in  any  other  court  than  the  one  wherein  the 
recovery  in  ejectment  was  had.  And  we  are  of  opin- 
ion, also,  that  the  party  who  seeks  compensation  for 
improvements  made,  must  do  this,  anterior  to  the  time 
of  his  eviction,  and  if  he  delay  till  after  that  occur- 
rence, his  remedy,  at  least  so  far  as  an  action  at  law  is 
concerned,  being  purely  statutory,  is  lost.  This  we 
think  inferentially  evident  from  the  case  referred  to, 
and  from  the  law  on  which  it  is  based.  Taking  the  oc- 
cupying claimant  provisions  as  a  whole,  it  seems  quite 
clear  that  the  true  theory  of  the  law  is  that,  where  a 
claim  is  made  for  compensation  for  improvements,  all 
the  statutory  equities  involved  in  the  claim  must  meet 
with  adjustment  prior  to  the  occurrence  of  eviction, 
and  no  remedy  is  conferred  by  the  statute  on  the  party 
making  improvements,  except  he  comply  with  its  terms. 
These  views  are  supported  by  the  decisions  of  the  Su- 
preme Court  of  Iowa,  whose  statute  is  similar  to  our 
own.  [Webster  v.  Stewart,  6  Iowa,  401;  Claussen  v. 
Rayburn,  14  Iowa,  136.]  In  these  cases  it  was  held 
that  a  party  out  of  possession  could  not  maintain  an 
action  for  compensation  for  improvements.'' 

And  in  Stump  v.  Hornback,  supra,  he  said : 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  61 

State  ex  rel.  v.  Foard. 

*^The  injunction  merely  operates  as  a  stay  of  ex- 
ecuting a  writ  of  possession  until  the  value  of  the  im- 
provements is  ascertained.  It  operates  merely  as  a 
supersedeas  as  in  case  an  appeal  had  been  taken  from 
the  judgment  in  ejectment.  The  statute  growing  out 
of  the  application  of  equitable  principles  should  be 
given  a  liberal  construction  so  as  to  do,  as  far  as  possi- 
ble, under  its  provisions,  complete  justice  between  the 
parties.  Plaintiffs  apply  for  equitable  relief  under  the 
statute,  and  themselves  obtain  an  injunction  preventing 
defendants  from  taking  possession  of  the  land,  which 
has  been-adjudged  to  belong  to  them,  until  their  equi- 
table rights  are  settled.'' 

The  statutes  seem  to  contemplate  that  the  claim- 
ant for  improvements  shall  remain  in  possession  until 
all  matters  are  settled,  for  by  section  2404,  Eevised 
Statutes  1909,  the  plaintiff  in  ejectment  may,  in  the  suit 
for  improvements,  elect  to  relinquish  the  land  to  *'the 
occupying  claimant''  and  recover  the  value  of  the  land 
outside  of  the  improvements.  Again  by  section  2405, 
if  the  plaintiff  consent  thereto,  the  court  can  direct 
that  the  occupying  claimant  take  the  land  and  pay  for 
it,  and  if  he  fails,  then  the  plaintiff  in  ejectment  may 
take  it  discharged  of  claimant's  lien  for  improvements. 
Further  by  section  2402  the  land  may  be  divided  be- 
tween them.  So  when  all  these  statutes  are  considered 
it  is  evident  that  the  law  contemplates  that  the  occupy- 
ing claimant  remain  in  possession  until  the  full  rights 
of  the  parties  are  determined  in  the  suit  for  improve- 
ments. Of  course,  he  is  not  relieved  of  paying  rents 
and  profits,  but  he  may  offset  these  by  the  value  of  his 
improvements  and  recover  over  for  the  surplus. 
[Stump  V.  Homback,  supra.] 

The  suit  for  ejectment  and  the  suit  for  improve- 
ments are  very  much  entwined.  They  are  suits  be- 
tween the  same  parties,  the  only  difference  being  that 
the  parties  are  reversed.  It  takes  the  two  proceedings 
to  adjust  all  the  equities.    So  whilst  we  have  held  that 
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the  statutory  action  for  improvements  is  an  independ- 
ent action  (and  in  the  broad  sense  it  is)  yet  it  is  one 
ancillary  to  or  in  aid  of  the  other,  and  between  the 
same  parties.  Viewing  the  whole  matter  we  are  im- 
pressed with  the  idea  that  the  injunction  or  restraining 
order  provided  for  in  the  ejectment  statute  is  one 
which  does  not  fall  within  the  strict  letter  of  the  in- 
junction law.  It  is  more  in  the  nature  of  a  stay  of 
the  writ  of  restitution  in  the  ejectment  branch  of  the 
case.  That  the  court  could  without  bond  stay  the  writ 
of  restitution  in  an  ejectment  case,  goes  without  ques- 
tion. To  my  mind  the  injunction  mentioned  in  section 
2403,  Revised  Statutes  1909,  is  nothing  more  than  a 
stay  of  the  writ  of  restitution,  and  because  the  eject- 
ment case  and  the  statutory  action  for  improvements 
are  so  closely  aligned,  the  Legislature  permitted  the  or- 
der staying  the  writ  of  restitution  in  the  one  to  be 
made  in  the  other.  Great  harm  might  result  from  oust- 
ing the  occupying  claimant  before  the  adjustment  of 
all  rights. 

My  first  impression  of  this  case  was  that  the  writ 
of  prohibition  would  have  to  go,  but  an  examination 
of  the  cases  and  the  statutes  has  changed  my  views. 
As  above  indicated,  I  am  impressed  with  the  idea  that 
the  order  made  by  Judge  Foard  is  not  one  falling 
within  the  letter  of  the  injunction  act,  and  if  not,  then 
the  writ  of  prohibition  should  be  denied.  Let  the  or- 
der to  show  cause  be  discharged,  and  the  writ  of  pro- 
hibition denied.    All  concur. 
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EX  PARTE  WnJJAM  R.  NELSON,  Petitioner. 

In  Banc,  June  2,  1913. 

1.  CONTEMPT.  Unambiguous  Publication:  Testimony  of  in- 
tent. Where  a  publication  is  unambi^ous  and  clearly  con- 
stitutes contempt,  the  publisher  is  conclusively  presumed  to 
have  meant  what  the  publication  on  its  face  clearly  means, 
and  no  parole  testimony  to  show  the  intention  of  the  writer 
and  publisher  is  admissible. 

2.   :  :  — ' :  in  Mitigation  of  Punishment.    But 

testimony  of  the  writer  of  the  article  that  he  had  no  malice 
towards  the  court  or  Judge  to  whom  the  contempt  was  imputed, 
and  testimony  of  the  publisher  of  the  newspaper  that  he  had 
no  knowledge  of  the  existence  of  the  article  until  after  Its 
publication,  is  admissible  in  mitigation  of  the  punishment  that 
should  be  imposed  for  the  offense  committed.  The  publication 
being  in  defamation  of  the  court  and  therefore  an  injury  to  the 
State,  and  no  damages  being  recoverable,  although  constituting 
contempt  per  se,  the  rule  is  not  the  same  as  it  is  in  libel  per  se, 
where  such  evidence  is  not  admissible,  either  in  mitigation  or 
Justification. 

3.   :    in   Reference  to  Czze   Pending.     A  dismissal   of  a 

divorce  suit  upon  condition  that  defendant  pay  the  fees  allowed 
plaintiffs  attorneys,  is  a  conditional  dismissal,  and  is  a  case 
pending  If  concerning  the  act  of  the  court  in  dismissing  it 
defendant  publishes  a  contemptuous  article. 


:    True   as  to   Another  Judge.     A   contemptuous   and 

untrue  publication  made  of  and  concerning  the  Judge  of  one 
division  of  the  circuit  court  does  not  become  less  so  because 
true  of  the  Judge  of  another  division.  Besides,  in  this  case  the 
contemptuous  charge  was  not  true  of  the  Judge  of  the  other 
division. 


:    Constructive:    Condemned    Without    Hearing.      The 

publisher  of  a  newspaper,  in  which  was  published  the  con- 
temptuous article  concerning  the  Judge  of  the  circuit  court 
written  by  another,  is  guilty  only  of  constructive  contempt, 
and  cannot  be  punished  for  said  contempt  without  a  hearing. 
To  deny  him  a  hearing  is  to  deny  him  the  due  process  of  law 
guaranteed  by  the  Constitution.  Where  defendant  was  cited 
for  contempt  and  appeared  and  filed  his  answer,  asserting 
the  publication  was  true  and  denying  it  was  contemptuous, 
and  the  case  was  set  for  the  next  day,  and  during  the  night 
the  Judge  wrote  out  his  opinion  finding  defendant  guilty  and 
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fixing  his  punishment,  reserving  the  contingent  right  to  modify 
them  If  defendant  could  convince  him  that  they  were  improper, 
and  when  the  hearing  was  called  stated  that  he  made  up  his 
mind  the  night  before  that  no  testimony  could  be  offered  to 
prove  the  truth  of  the  article  and  refused  to  permit  defendant 
to  Introduce  any  testimony  In  support  of  the  allegations  of 
his  return,  and  proceeded  to  read  the  findings.  Judgment  and 
sentence  prepared  the  night  before,  defendant  was  In  fact  tried 
and  condemned  the  night  before  In  his  absence,  and  although 
the  article  is  held  to  be  contemptuous  on  its  face,  the  proceeding 
resulted  in  denying  to  defendant  due  process  of  law,  that  is, 
a  hearing  according  to  the  law  of  the  land;  and,  hence, 
defendant  is  discharged  on  habeas  corpus. 

Habeas  Corpiis. 

Petitioneb  dischabged. 

Frank  P.  Walsh,  E.  R.  Morrison  and  James  P. 
Ayhvard  for  petitioner. 

(1)  Petitioner  was  deprived  of  his  constitutional 
rights  by  the  decision  of  Judge  Guthrie,  rendered  with- 
out a  hearing,  and  by  the  refusal  to  permit  the  introduc- 
tion of  competent  evidence  in  his  defense.  In  re  Clark, 
208  Mo.  147;  Paving  Co.  v.  Bidge,  169  Mo.  384;  Mc- 
Clatchy  v.  Superior  Court,  119  Cal.  413, 39  L.  E.  A.  692 ; 
State  ex  rel.  v.  Judges,  32  La.  Ann.  1261 ;  Cabinet  Co.  v. 
Russell,  250  111.  416;  Hovey  v.  EUiott,  167  U.  S.  407; 
Mylus  V.  McDonald,  10  L.  R.  A.  (W.  Va.)  198;  McGehee 
on  Due  Process  of  Law,  p.  73.  (2)  An  inadvertent  and 
imintentional  misstatement  of  fact,  or  apparent  mis- 
statement, is  not  punishable  as  a-  criminal  contempt, 
especially  where,  as  here,  the  statement  is  true  as  to 
another  division  of  the  same  court.  McClatchy  v.  Su- 
perior Court,  119  Cal.  413;  9  Cyc.  22;  In  re  Stewart,  3 
Scam.  (111.)  402;  In  re  Prior,  18  Kan.  72;  3  Ency.  Ev., 
pp.  449,  463;  People  v.  Aitken,  19  Hun,  327;  7  Am.  & 
Eng.  Ency.  Law  (2  Ed.),  p.  74;  In  re  Deafcon,  105  N. 
C.  59 ;  Rapalje  on  Contempt,  sec.  121 ;  State  ex  rel.  v. 
Allen,  235  Mo.  298.  (3)  To  constitute  contempt,  the 
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publication,  in  a  case  of  indirect  contempt,  must  be  in 
reference  to  a  pending  cause.  7  Am.  &  Eng.  Ency.  Law 
(2  Ed.),  p.  61 ;  State  v.  Ashbaugh,  97  Wis.  1,  38  L.  R.  A. 
554 ;  Board  of  Law  Examiners  v.  Hart,  104  Minn.  115 ; 
State  V.  Kaiser,  20  Ore.  50,  8  L.  R.  A.  584;  State  v. 
Publishing  Co.,  60  Neb.  282,  50  L.  R.  A.  195;  Cheadle  v. 
State,  110  Ind.  301;  State  v.  Sweetland,  3  S.  D.  503; 
Dunham  v.  State,  6  Iowa,  256;  King  v.  Freeman's 
Journal,  2  Ir.  Rep.  82 ;  McLeod  v.  St.  Aubyn,  68  L.  J. 
P.  C.  (N.  S.)  137.  (4)  The  statements  published  do 
not  constitute  a  contempt,  and  if  there  was  no  contempt 
then  petitioner  should  be  discharged.  Ex  parte 
Creasy,  243  Mo.  679. 

Ed.  E.  Yates,  0.  H.  Dean  and  Willard  P.  Hall 
amid  cniriae. 

(1)  It  was  not  necessary  for  the  rule  or  citation 
to  allege  that  the  publication  was  false.  The  rule  was 
issued  to  compel  respondent  to  show  cause  why  he 
should  not  be  punished  for  contempt  in  making  such 
publication.  This  implied  that  the  publication  was 
false  and  required  respondent  to  plead  its  truth  if  he 
relied  upon  that  fact  as  a  justification  and  defense.  The 
rule  set  out  the  article  in  full.  This  was  sufficient.  If 
false,  the  publication  constituted  contempt.  If  the  pub- 
lication was  true,  it  was  incumbent  on  respondent  to 
plead  and  prove  it.  Sheppard  Case,  177  Mo.  229.  It 
is  not  customary  for  the  rule  to  show  cause  to  allege 
that  the  publication  is  false.  People  v.  Wilson,  64 
m.  195.  Appearance  of  respondent  in  response  to  the 
rule  to  show  cause  waived  any  defect  therein  or  in  the 
manner  of  its  service.  Petitioner  was  deprived  of  no 
legal  right  by  Judge  Guthrie  preparing  his  written 
opinion  prior  to  the  formal  hearing  before  him.  Judge 
Guthrie  prepared  his  written  opinion  after  a  careful 
examination  and  consideration  of  petitioner's  return 

251    Mo.— 6 
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to  the  rule  to  show  cause.  Such  examination  and  con- 
sideration resulted  in  Judge  Guthrie  reaching  the  con- 
clusion that  the  return  admitted  the  contempt,  that  is 
to  say,  that  the  return  admitted  the  publication  and 
stated  no  defense  for  having  made  the  publication.  As 
Judge  Guthrie  conceived  the  case  to  be,  the  gravamen 
of  the  contempt  charged  against  Nelson  lay  in  those 
parts  of  the  publication  which  stated  that  Judge 
Guthrie  had  decided  that  attorneys'  fees  must  be  paid 
before  alimony,  and  that  in  a  case  before  him  he  had 
permitted  the  woman's  lawyer  asking  for  a  fee  to  de- 
cide that  he  should  be  paid  his  fee  and  that  she  should 
have  no  alimony.  The  publication  clearly  attributed 
this  conduct  to  Judge  Guthrie.  The  defense  offered 
in  the  answer  was  that  that  publication  did  not  attrib- 
ute this  conduct  to  Judge  Guthrie,  that  the  publica- 
tion did  not  intend  to  do  so,  and  that  in  fact  another 
judge,  to-wit,  Judge  Lucas,  was  guilty  of  the  conduct, 
and  that  the  publication  being  true  as  to  Judge  Lucas 
could  not  be  contempt  against  Judge  Guthrie,  because 
both  judges  were  judges  of  the  same  court.  All  these 
defenses,  except  the  allegation  that  Judge  Lucas  was 
guilty  of  the  conduct  mentioned,  raised  questions  of 
law,  and  regardless  of  the  question  of  what  Judge 
Lucas  had  done,  Judge  Guthrie  reached  the  conclusion 
that  none  of  the  defenses  was  maintainable.  Judge 
Guthrie  concluded  (a)  that  the  divisions  of  the  Jackson 
Circuit  Court  were  separate  and  distinct  entities;  (b) 
that  a  contempt  against  one  division  was  not  a  con- 
tempt against  other  divisions;  (c)  that  the  publication 
clearly  charged  the  reprehensible  conduct  against  Divi- 
sion One  and  himself  as  the  judge  thereof:  (d)  that, 
therefore,  regardless  of  petitioner's  intention,  in  fact, 
the  law  conclusively  presumed  that  he  intended  to  say 
what  the  publication  in  fact  did  say;  (e)  that  for  this 
reason  the  defense  that  petitioner  did  not  intend  in  fact 
to  chftrge  him  with  the  reprehensible  conduct  was  im- 
availing;  (f)  and  that  it  was  wholly  inunaterial  that 
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Judge  Lucas  had  been  guilty  of  said  conduct  All 
these  conclusions  were  drawn  from  the  face  of  the  rule 
to  show  cause  and  the  return  to  it.  If  these  conclusions 
were  sound;  if  they  were  just;  if  they  were  corn^ct; 
what  legal  injury  was  done  to  petitioner  by  Judge 
Guthrie  by  reducing  the  conclusions  to  written  form 
prior  to  the  hearing  of  the  arguments  of  petitioner's 
counsel!  The  conclusions  were  tentative  and  not  final. 
Writing  them  down  did  not  make  them  permanent. 
Written,  they  were  no  more  permanent  than  before  they 
were  written.  They  were  still  subject  to  change  and 
modification,  if  shown  to  be  wrong  by  the  arguments  of 
petitioner's  coimsel.  If  correct,  they  should  not  have 
been  changed.  Therefore,  the  question  is  as  to  the  cor- 
rectness of  Judge  Guthrie 's  conclusions,  and  not  as  to 
when  they  were  reached,  or  as  to  when  they  were 
written.  Petitioner  stated  his  defense  in  the  return. 
If,  in  law,  the  return  constituted  no  defense,  Judge 
Guthrie  deprived  him  of  no  legal  right  by  so  deciding. 
A  just  and  sound  judgment  against  petitioner  denied 
him  no  legal  right.  (2)  Judge  Guthrie  was  right  in  rul- 
ing that  the  divisions  of  the  circuit  court  of  Jackson 
county  were  separate  and  distinct  entities,  that  con- 
tempt against  one  division  was  not  contempt  against 
any  other  division,  and  that  it  was  no  defense  to  the 
charge  that  petitioner  had  committed  contempt  against 
Division  One  by  publishing  that  said  division  had  de- 
cided that  lawyers  must  be  paid  before  alimony,  etc.,  to 
say  that  Division  Two  had  so  decided.  State  ex  rel.  v, 
Woodson,  86  Mo.  App.  253 ;  State  v.  Callaway,  154  Mo. 
91;  Priddy  v.  Boice,  201  Mo.  309;  Eudaley  v.  Railroad, 
186  Mo.  399;  Guy  v.  Eailroad,  197  Mo.  174;  40  Cyc.  180. 
Now  a  change  of  venue  will  not  be  granted  in  a  con- 
tempt proceeding,  for  the  reason  that  every  court  is  the 
exclusive  judge  of  contempts  against  its  authority,  and 
no  court  can  punish  a  contempt  of  another  court. 
Sheppard  Case,  177  Mo.  229;  Crook  v.  People,  16  111. 
534;  State  ex  rel.  v.  Bland,  189  Mo.  207.     (3)     The 
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publication's  reference  to  Judge  Guthrie  was  clear 
and  unambiguous,  and,  therefore,  no  evidence  was  ad- 
missible to  show  that  it  was  not  intended  to  refer  to 
him  or  that  such  reference  was  a  mistake.  Hayes  v. 
Press  Co.,  127  Pa.  St.  642 ;  Lawson  v.  Watkins,  61  Minn. 
137;  Dorr  v.  United  States,  195  U.  S.  138;  Clement  v. 
Moore,  7  Moore  C.  PL  (Eng.)  200.  (4)  Neither  was 
such  evidence  admissible  upon  the  theory  that  it  was 
necessary  to  prove  that  petitioner  intended  to  commit 
a  contempt  against  Judge  Guthrie  in  order  to  find  him 
guilty  of  such  contempt.  Where  the  publication  is  un- 
ambiguous and  clearly  constitutes  contempt,  the  intent 
is  conclusively  presumed.  The  publisher  Is  conclusive- 
ly presumed  to  mean  what  the  publication  clearly 
states.  Fishback  v.  State,  131  Ind.  314 ;  In  re  Wooley, 
11  Bush  (Ky.),  109;  The  People  v.  Frees,  1  Caines 
(N.  Y.)  485;  Rapalje  on  Contempt,  sees.  55,  131; 
In  re  Chadwick,  109  Mich.  588;  People  v.  Wilson,  64  111. 
195;  Sturoe's  Case,  48  N.  H.  428;  Newspaper  Co.  v. 
Commonwealth,  172  Mass.  294.  (5)  It  is  the  settled  law 
in  Missouri  and  it  is  also  the  law  quite  generally  in  the 
other  States  of  this  country  that  attorneys  are  regarded 
as  officers  of  the  courts,  and  that  the  attorneys  for 
women  in  divorce  suits,  under  proper  circumstances, 
will  be  allowed  reasonable  compensation  against  the 
husbands,  and  protected  in  the  collection  of  said  fees 
just  as  are  other  officers  of  the  courts  protected  in  the 
collection  of  their  costs.  Isbell  v.  Weiss,  60  Mo.  App. 
4;  Waters  v.  Waters,  49  Mo.  386;  Hamilton  v.  Salis- 
bury, 133  Mo.  App.  718.  Though  the  allowance  is  in 
f^vor  of  the  wife  as  part  of  her  alimony,  it  is  for  the 
benefit  of  her  attorney.  He  moves  for  the  allowance. 
People  ex  rel.  v.  District  Court,  21  Colo.  251.  This  rule 
is  not  peculiar  to  Missouri,  it  prevails  quite  generally 
in  the  States  of  this  Union.  Courtney  v.  Courtney,  4 
Ind.  App.  221 ;  Davis  v.  Davis,  141  Ind.  367 ;  Weaver  v. 
Weaver,  33  Ga.  172;  Louden  v.  Louden,  65  How.  Pr. 
(N.   T.)    411;   Lamy   v.    Catron,  5  N.  M.  373;   Bur- 


Digitized  by 


Google 


VOL.  251,  APRIL  TEBM.  1913.  69 

Ex  parte  Nelson. 

gess  V.  Burgess,  5  Dev.  (Ky.)  228;  Thorndike  v. 
Thorndike,  1  Wash.  (Terr.)  175;  Thomberry  v.  Thorn- 
berry,  2  J.  J.  Marsh  (Ky.),  325;  Williams  v.  Monroe, 
18  T.  B.  Mon.  (Ky.)  515;  Ballard  v.  Carpenter,  2  Met. 
(Ky.)  412.  (6)  This  publication  was  a  contempt  be- 
cause it  related  to  the  Clevinger  case  which  was  then, 
and  still  is,  pending  undisposed  of,  and  tended  to  im- 
pede, embarrass  and  obstruct  the  final  disposition  of 
said  case.  Cummings  v.  Bennett,  8  Paige,  79;  Simp- 
son V.  Brewster,  9  Paige,  246;  Saxton  v.  Stowell,  11 
Paige,  526. 

WOODSON,  J. — This  is  a  proceeding  by  habeas 
corpus,  instituted  by  the  petitioner,  William  B.  Nelson, 
the  owner  and  publisher  of  the  Kansas  City  Star,  seek- 
ing to  be  released  from  the  custody  of  the  sheriff  of 
Jackson  county,  who  deprives  him  of  his  liberty  un- 
der and  by  virtue  of  a  commitment  issued  on  a  judg- 
ment rendered  in  Division  No.  1  of  the  circuit  court  of 
said  county,  adjudging  him  guilty  of  contempt  of  court 
for  printing  and  publishing  in  said  paper,  on  January 
26, 1913,  a  scurrilous  and  contemptuous  article  of  and 
concerning  said  court,  and  of  Judge  Joseph  A.  Guthrie, 
the  judge  thereof,  regarding  certain  rulings  made  by 
said  court  on  January  25,  1913,  in  the  case  of  Minnie 
L.  Clevinger  v.  Claud  F.  Clevinger,  duly  pending  there- 
in. 

The  facts  of  the  case  are  substantially  as  fol- 
lows: 

At  all  the  times  mentioned  herein  Judge  Guthrie 
was  the  duly  elected,  qualified  and  acting  judge  of  the 
circuit  court  of  Jackson  county,  and  was  at  the  January 
term  thereof  assigned  to  and  was  occupying  the  bench 
and  discharging  the  duties  of  said  judge  in  Division  No. 
1  of  said  court. 

That  term  began  on  January  13th,  and  ended 
March  8th  of  that  year.  At  that  time  there  was  pending 
in  said  division  of  said  court,  the  divorce  suit  of  Clevin- 
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ger  V.  Clevinger,  previously  mentioned,  in  which  the 
wife  was  the  plaintiff.  Her  attorneys  filed  a  motion 
therein,  asking  the  court  to  allow  them  a  reasonable 
sum  as  attorneys*  fees  for  their  services  performed 
therein;  and  at  the  same  time  there  was  pending  in 
said  division  a  written  motion  signed  by  the  plaintiff, 
asking  that  the  case  be  dismissed,  which  was,  by  coun- 
sel for  defendant,  presented  to  the  court. 

The  latter  motion  was  contested,  evidence  heard 
and  after  due  consideration,  the  court,  on  January  25, 
1913,  made  and  entered  in  said  cause  the  following  or- 
der (caption  and  formal  entries  omitted) : 

**Now  on  this  day  the  motion  of  House  and  Manard 
and  W.  J.  Allen  for  an  allowance  for  attorneys'  fees 
in  this  cause  is  taken  up,  submitted  to  the  court,  and  af- 
ter being  fully  advised  in  the  premises  said  motion  is 
by  the  court  sustained  to  the  extent  of  allowing  said 
attorneys  the  sum  of  sixty  dollars  for  their  services  as 
attorneys  for  plaintiff  in  this  cause. 

**And  it  appearing  to  the  court  that  plaintiff  has 
filed  a  written  request  that  this  cause  be  dismissed,  it  is 
ordered  by  the  court  that  upon  the  payment  of  said 
sum  of  sixty  dollars  to  the  clerk  of  this  court,  to  be  used 
for  the  purpose  of  paying  the  attorneys,  the  amount 
allowed  for  their  services  herein  on  behalf  of  plaintiff, 
that  this  cause  be  dismissed. 

**It  is  further  ordered  by  the  court  that  defend- 
ant pay  the  costs  incurred  by  said  motion  for  allowance 
of  attorneys'  fees  herein." 

The  Kansas  City  Star  is  a  daily  newspaper  pub- 
lished in  Kansas  City,  owned  and  edited  by  the  peti- 
tioner, William  R.  Nelson.  The  Star  is  published  in 
the  afternoon  of  every  day  except  Sunday,  on  which 
day  it  is  published  in  the  morning. 

On  Sunday  morning,  the  26th  day  of  January,  1913, 
the  day  after  said  order  was  made  in  the  Clevinger 
case,  there  was  printed  and  published  in  the  Kansas 
City  Star  an  article  of  which  the  following  is  a  copy : 
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PAY  FEES  BEFORE  ALIMONY. 
THE  LAWYERS  MUSJ  COLLECT  FIRST 
JUDGE  GUTHRIE  DECIDES. 
Three  Attorneys  Awarded  |60  Each  in  a  Buit  pr  Divorce 

Which  Never  Came  to  Trial — Reversed  a  Former  Ruling  hy 
Judge  Goodrich, 

It  a  woman  brings  a  suit  for  divorce  the  case  cannot  be 
dismissed  in  the  circuit  court  until  the  husband  has  paid  her 
attorney  his  fee.  Judge  Guthrie  made  that  ruling  yesterday  in 
favor  of  the  divorce  lawyers  in  the  suit  of  Minnie  Clevinger 
against  Claud  F.  Clevinger. 

After  Mrs.  Clevinger  filed  her  suit  her  attorney  filed  a 
motion  asking  the  court  to  allow  her  alimony  and  attorney's  fee. 
When  the  motion  was  called  a  few  days  ago .  Mr.  Clevinger 
appeared  in  court  with  a  request  signed  by  his  wife  that  the 
suit  be  dismissed,  as  she  wanted  neither  alimony  nor  attorney's 
fee. 

FEES  CLAIMED  BY  THREE. 

Her  attorneys  insisted  that  they  be  allowed  their  fee  before 
the  case  was  dismissed  and  asked  that  Mr.  Clevinger  be  re- 
quired to  pay  it,  even  though  the  wife  desired  to  dismiss  the 
suit  Judge  Guthrie  gave  them  a  judgment  for  |40  against 
Mr.  Clevinger.  Then  another  attorney,  making  three  attorneys 
in  all,  came  into  court  and  said  Jtie  also  represented  Mrs. 
Clevinger.  The  matter  was  reopened  on  another  motion  and 
Judge  Guthrie  made  an  order  yesterday  increasing  the  allow- 
ance to  the  attorneys  from  $40  to  |60.  The  new  order  provides 
that  the  suit  cannot  be  dismissed  by  Mrs.  Clevinger  until  the 
attorneys  have  been  paid.  Mr.  Clevinger's  attorney  insisted  that 
a  claim  for  attorneys'  fees  in  divorce  suits  was  no  more  binding 
than  suit  to  collect  grocery  bills  or  any  other  claims.  Judge 
Guthrie  decided  differently.  He  also  proved  that  the  wife's  suit 
was  without  merit 

In  a  similar  proceeding  recently  the  judge  told  the  attorney 
that  the  man  was  not  able  to  pay  both  attorneys'  fee  and  alimony 
to  the  wife. 

THE  LAWYER  DECIDED. 

"Now  which  shall  I  allow,"  the  court  asked  of  the  lawyer, 
**the  alimony  to  the  woman  or  the  fee  to  you?" 

"Just  make  the  judgment  for  the  fee,"  the  attorney  re- 
quested, and  the  order  was  so  made. 

Judge  Goodrich  decided  several  months  ago  that  a  wife 
could  dismiss  her  divorce  suit  at  any  time,  regardless  of 
whether  the  atorneys'  fee  had  been  paid.  He  refused  to  re- 
quire the  husband  to  pay  the  fee  after  a  reconcilation  had  been 
effected.  Judge  Guthrie  reversed  Goodrich's  decision  and  there 
can  be  no  reconciliations  until  lawyers  have  been  paid.  It  is  an 
important  ruling  in  favor  of  the  divorce  lawyers. 
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Thereafter,  on  January  28, 1913,  Judge  Guthrie,  as 
Judge  of  Division  No.  1  of  said  court,  issued  against 
Mr.  Nelson  a  rule  to  show  cause,  or  citation,  in  words 
and  figures  as  follows,  to-wit: 

**In  the  Circuit  Court  of  Jackson  County,  Missouri, 
at  Kansas  City.   In  Re  William  R.  Nelson. 

**It  appearing  to  the  court  that  one  William  R* 
Nelson,  as  editor,  owner  and  publisher  of  a  certain  daily 
and  weekly  newspaper  called  the  Kansas  City  Star,  and 
published  in  Kansas  City,  Missouri,  on  Sujiday,  the 
26th  day  of  January,  1913,  published  in  said  paper  the 
following  article:" 

Then  follows  a  copy  of  the  article  previously  copied 
from  the  Star. 

Continuing,  the  citation  or  rule  to  show  cause^ 
states : 

**And  Whereas,  at  the  time  said  article  was  pub- 
lished the  cause  of  Minnie  L.  Clevinger  versus  Claude 
F.  Clevinger,  referred  to  in  the  foregoing  article,  was 
pending  in  this  court  on  a  motion  by  the  attorneys 
for  the  plaintiff  for  an  allowance  for  their  services  as 
such  attorneys : 

**And  Whereas,  by  said  article,  and  particularly 
the  headlines  thereof,  as  follows:  *Pay  Fees  Before 
Alimony,'  *The  Lawyer  Must  Collect  First,'  and  the 
following  words  in  the  body  thereof:  *In  a  similar 
proceeding  recently  the  judge  told  the  attorney  that  the 
man  was  not  able  to  pay  both  attorney's  fee  and  ali- 
mony to  the  wife. 

**  *The  Lawyer  Decided. 

<<  <  <^Now  which  shall  I  allow"  the  court  asked 
of  the  lawyer,  **the  alimony  to  the  woman  or  the  fee 
to  you?"  **  Just  make  the  judgment  for  the  fee,"  the  at- 
torney requested,  and  the  order  was  so  made;'  this 
court  is  charged  with  the  wrongful  and  degrading  act 
of  expressing  a  willingness  to  decide  and  in  fact  de- 
ciding, an  issue  in  a  pending  cause  as  the  court  was  told 
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to  do  by  an  interested  attorney,  rather  than  by  what  the 
court  conceived  to  be  the  right  and  justice  of  the  mat- 
ter ;  and  is  also  charged  with  the  wrongful,  unjust  and 
oppressive  act  of  deciding  that  a  husband,  party  to  a 
suit  for  divorce,  who  was  unable  to  pay  a  lawyer  his  fee, 
and  at  the  same  time  provide  for  his  wife,  should  pay 
the  fee  and  thereby  neglect  his  wife. 

'*And  it  appearing  to  the  court  that  you,  the  said 
William  R,  Nelson,  by  said  article  aforesaid,  published 
in  said  Kansas  City  Star,  did  defame  and  insult  the 
Circuit  Court  of  Jackson  county,  Missouri,  and  did 
charge  its  Presiding  Judge  with  subserviency,  and  that 
said  action  in  publishing  said  article  tends  to  bring 
this  court,  and  the  judge  thereof,  into  disrepute,  and 
contempt,  and  tends  to  destroy  the  respect  of  the  people 
for  the  law  of  the  land,  by  breaking  down  their  faith 
in  the  courts,  by  which,  if  at  all,  it  must  be  adminis- 
tered : 

**Now  Therefore,  it  is  ordered  that  you,  the  said 
William  B.  Nelson,  be,  and  you  are  hereby  commanded 
to  be,  and  appear  before  the  Honorable  Circuit  Court  of 
Jackson  Coimty,  at  Kansas  City,  Missouri,  in  Division 
Number  One  thereof,  on  the  31st  day  of  January,  1913, 
at  nine  o'clock  in  the  forenoon  thereof,  at  the  County 
Court  House  in  said  Kansas  City  in  the  County  of 
Jackson,  then  and  there  to  show  cause,  if  any  you  have, 
why  an,  attachment  should  not  issue  against  you  for  the 
contempt  of  this  court,  in  publishing  said  article  afore- 
said. 

**And  it  is  ordered  that  a  copy  of  this  order  be 
served  in  person  upon  the  said  William  E.  Nelson.'* 

On  January  31, 1913,  Mr.  Nelson  filed  his  return  to 
the  rule  to  show  cause.  The  return  was  in  words  and 
figures  as  follows,  to-wit : 

**In  the  Circuit  Court  of  Jackson  County,  Mis- 
souri, Kansas  City.    In  Re  v.  William  B.  Nelson. 
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'^ Return  of  Respondent. 

**And  now  comes  William  B.  Nelson,  in  obedience 
to  the  command  of  this  honorable  court  heretofore 
made  upon  him  upon  the  28th  day  of  January,  1913, 
and  for  this  his  return  to  the  order  to  show  cause  why 
an  attachment  should  not  issue  against  him  for  con- 
tempt of  this  court,  says : 

**That  the  citation  filed  herein  does  not  state  facts 
suflBcient  to  charge  the  respondent  with  a  contempt  of 
court  and  is  not  verified  or  supported  by  proper  in- 
formation as  the  law  requires. 

**  Because  the  citation  shows  upon  its  face  that  the 
publication  set  forth  therein  does  not  defame  or  insult 
the  Circuit  Court  of  Jackson  County,  Missouri,  nor 
does  it  charge  its  presiding  judge  with  subserviency, 
favoritism  and  unfairness  in  the  discharge  'of  his  of- 
ficial duties,  nor  does  said  publication  tend  to  bring 
this  court  and  the  judge  thereof  into  disrepute  and  con- 
tempt, nor  does  it  tend  to  destroy  the  respect  of  the 
people  for  the  law  of  the  land,  by  breaking  down  their 
faith  in  the  courts,  nor  does  said  publication  charge 
the  court  with  the  wrongful  and  degrading  act  of  ex- 
pressing a  willingness  to  decide,  and  in  fact  deciding, 
an  issue  in  a  ponding  cause  as  the  court  was  told  to  do 
by  an  interested  attorney,  rather  than  by  what  the 
court  conceived  to.be  the  right  and  justice  of  the  mat- 
ter, nor  does  it  charge  the  court  with  the  wrongful,  un- 
just and  oppressive  act  of  deciding  that  a  husband, 
party  to  a  suit  for  divorce,  who  was  unable  to  pay  a 
lawyer  his  fee,  and  at  the  same  time  provide  for  his 
wife,  should  pay  the  fee  and  thereby  neglect  his  wife,  as 
set  forth  in  said  citation  herein,  nor  was  it  intended  by 
the  writer  thereof,  or  this  respondent,  to  so  do,  charge 
or  be  understood  by  the  readers  thereof. 
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**  Respondent  admits  that  he  is  the  editor,  owner 
and  publisher  of  a  certain  daily  and  weekly  newspaper, 
called  the  Kansas  City  Star,  published  in  Kansas  City, 
Missouri*,  and  admits  that  on  Sunday,  the  26th  day  of 
January,  1913,  there  was  published  in  said  newspaper 
the  article  set  forth  in  the  citation  and  complaint  herein 
filed. 

**  Respondent  says  that  the  said  newspaper  article 
set  forth  in  said  citation  and  complaint,  and  which 
reads  as  follows:" 

(Then  foUows  a  copy  of  the  article  previously  set 
out.) 

The  return  proceeds  as  follows : 

**  ...  is  true  in  substance  and  in  fact,  but  that 
said  portion  of  said  article  does  not  set  forth  or  charge 
that  said  occurrence  took  place  before  the  Honorable 
Joseph  A.  Guthrie,  Judge  of  Division  No.  1,  of  the  Cir- 
cuit Court  of  Jackson  County,  Missouri,  nor  does  said 
portion  of  said  article  aforesaid,  set  forth  or  charge 
that  the  order  referred  to  therein  was  made  and  en- 
tered of  record  by  the  Honorable  Joseph  A.  Guthrie, 
Judge  of  Division  No.  1,  but  on  the  contrary,  this  re- 
spondent avers  the  fact  to  be  that  the  said  occurrence 
did  occur  before  Honorable  0.  A.  Lucas,  Judge  of  Di- 
vision No.  2,  of  the  Circuit  Court  of  Jackson  County, 
Missouri,  and  the  order  referred  to  in  said  portion  of 
said  newspaper  article  hereinbefore  mentioned  was 
made  and  entered  of  record  by  the  Honorable  Judge 
last  aforesaid,  on  the  10th  day  of  January,  1912,  in  the 
case  of  Buri;on  C.  White  against  Tessie  P.  White. 

**And  respondent  further  says  that  it  was  not  in- 
tended either  by  the  matter  set  forth  in  the  head  lines 
of  said  article  or  that  portion  of  said  article  herein  last 
referred  to,  to  state  that  said  occurrence  took  place  be- 
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fore  the  Honorable  Joseph  A.  Guthrie,  or  that  said 
order  last  aforesaid  was  made  by  him. 

**Eespondent  avers  that  the  judge  of  Division  No. 
1  has  no  jurisdiction,  power  or  authority  to  either  try 
or  determine  the  alleged  contempt  growing  out  of  the 
publication  of  that  portion  of  the  newspaper  article,  as 
follows,  to-wit : 

**  *In  a  similar  proceeding  recently  the  judge  told 
the  attorney  that  the  man  was  not  able  to  pay  both 
attorneys'  fee  and  alimony  to  the  wife. 
**  *The  Lawyer  Decided. 

<<  <  '*Now  which  shall  I  allow,"  the  court  asked  the 
lawyer,  *'the  alimony  to  the  woman  or  the  fee  to  youf 

**  *  **  Just  make  the  judgment  for  the  fee,*'  the  at- 
torney requested,  and  the  order  was  so  made,'  for  the 
reason  that  said  portion  of  said  article  does  not  charge 
that  the  occurrence  took  place  before  said  judge,  or 
that  said  order  was  made  or  entered  by  him,  nor  was 
said  article  intended  so  to  charge. 


**That  the  publication  set  forth  in  said  citation  is, 
and  was,  a  fair,  just  and  reasonable  comment  upon  the 
proceedings  mentioned  therein,  and  does  not  constitute 
a  contempt. 

**Eespondent  avers  that  any  order  adjudging  re- 
spondent guilty  of  contempt  for  the  publication  of  the 
newspaper  article  set  forth  in  said  citation  would  be  in 
violation  of  section  14  of  article  2  of  the  Constitution 
of  the  State  of  Missouri,  in  that  it  would  deny  the 
respondent  the  right  of  freedom  of  speech  and  the  right 
to  write  and  publish  whatever  he  will  on  any  subject, 
which  said  section  is  specially  invoked  herein. 
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**That  any  order  adjudging  respondent  guilty  of 
contempt  would  be  in  violation  of  section  1  of  article 
14  of  the  Amendments  of  the  Constitution  of  the  United 
States,  in  that  it  would  deprive  this  respondent  of  his 
liberty  and  property  without  due  process  of  law,  and 
deny  to  this  respondent  the  equal  protection  of  the 
laws  of  the  State  of  Missouri  all  of  which  constitu^ 
tional  provisions  are  specially  invoked  herein. 

**  Wherefore,  respondent  prays  that  this  complaint 
be  dismissed,  that  the  said  citation  and  rule  as  against 
him  may  be  discharged,  and  that  he  be  permitted  to  go 
hence  without  day.  * ' 

(Which  was  properly  signed  and  sworn  to.) 

Said  contepipt  proceeding  was  by  agreement  set 
down  for  hearing  by  the  court,  in  Division  No.  1,  there- 
of, on  February  1, 1913. 

Said  hearing  resulted  in  a  conviction  of  Mr.  Nel- 
son, and  the  record  of  which  is  as  follows  (formal 
parts  omitted) : 

**Now  on  this  day  comes  the  said  William  R.  Nel- 
son in  person  and  by  his  attorney,  Frank  P.  Walsh,  in 
obedience  to  the  citation  heretofore  issued  by  this 
court,  citing  him  to  appear  and  show  cause  why  he 
should  not  be  adjudged  in  contempt  of  this  court.  And 
comes  Edward  E.  Yates  as  friend  of  the  court  in  this 
proceeding,  and  comes  also  0.  H.  Dean,  who  is  now  ap- 
pointed by  the  court  as  friend  of  the  court  in  this  pro- 
ceeding; and  the  said  Edward  E.  Yates  asks  leave  of 
court,  and  leave  of  court  is  granted,  to  amend  the 
original  citation  herein  by  interlineation  by  inserting 
in  said  citation  on  the  2nd  page  thereof,  after  the  word 
'insult*  the  following  words: 

**  *The  Ck>urt  and  Judge  of  Division  One  of.' 

**And  said  amendment  is  now  made.  To  which 
ruling  of  the  court  in  permitting  said  amendment  to  be 
made,  respondent  excepted. 
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**By  leave  of  court,  said  respondent  amends  his  re- 
turn herein,  by  interlineation  by  inserting  on  the  first 
page  thereof  after  the  word  *  Missouri^  the  following 
words : 

**  'Now  the  judge  of  Division  Number  1  thereof/ 

*' And  the  trial  of  this  cause  is  now  proceeded  with. 

"After  hearing  the  evidence  and  arguments  of 
counsel  and  being  fully  advised  in  the  premises,  it  is 
ordered  and  adjudged  by  the  court  as  follows,  to-wit: 

**In  the  Circuit  Court  of  Jackson  County,  Mis- 
souri, at  Kansas  City.  Joseph  A.  Guthrie,  Presiding 
Judge.    Division  No.  1.    State  of  Missouri. 

**To  the  Sheriff  of  Jackson  County,  Missouri, 
Greeting: 

**  Whereas  it  has  been  made  to  appear  unto  this 
court  that  William  R.  Nelson,  as  editor,  owner  and 
publisher  of  a  certain  daily  newspaper  called  the  Kan- 
sas City  Star,  published  in  Kansas  City,  Missouri,  did, 
on  the  26th  day  of  January,  1913,  print  and  publish  in 
said  newspaper  an  article  concerning  this  court  and 
the  judge  thereof,  in  words  and  figures  as  follows :'* 

(Then  follows  a  copy  of  said  publication  pre- 
viously copied.) 

Said  record  continues  as  follows : 

*^And  whereas,  it  has  been  adjudged  by  the  said 
court  now  in  regular  session  at  Kansas  City,  Jackson 
county,  Missouri,  that  said  article  has  been  printed  and 
published  as  aforesaid  by  said  William  R.  Nelson  in 
contempt  of  court. 

**We  therefore  command  you  to  attach  the  said 
William  R.  Nelson  so  as  to  have  his  body  forthwith  be- 
fore our  said  court  here  and  now  in  session  at  Kansas 
City,  Jackson  county,  Missouri,  aforesaid,  to  answer  of 
said  contempt  by  him  lately  committed  against  said 
court;  and  further  to  do  and  receive  whatever  said 
court  shall,  in  that  behalf  consider.  Hereof  fail  not, 
and  have  you  then  and  there  this  writ.^' 
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On  the  same  day,  to-wit,  February  1,  during  the 
January  term,  1913,  of  said  court,  the  sheriff  of  Jack- 
son county  produced  Mr.  Nelson  before  said  division  of 
the  court,  and  thereupon  the  court  rendered  a  judgment 
against  him  finding  him  guilty  of  contempt,  and  or- 
dered him  to  be  committed  to  the  jail  of  said  county  for 
one  day.  Said  judgment  is  as  follows  to-wit  (formal 
parts  omitted) : 
''In  Re  William  B,  Nelson. 

**A  writ  of  attachment  having  heretofore  issued 
out  of  this  court  against  the  defendant,  William  B.  Nel- 
son, for  contempt  committed  against  this  court  in  print- 
ing and  publishing  of  and  concerning  said  court  in  The 
Kansas  City  Star,  on  the  26th  day  of  January,  1913, 
the  article  hereinafter  fully  set  out,  which  attachment 
was  duly  directed  to  the  sheriff  of  the  county  of  Jack- 
son and  State  of  Missouri,  and  returnable  forthwith  on 
the  1st  day  of  February,  1913,  to  this  court,  now  duly 
and  regularly  in  session,  and  that  during  the  January, 
1913,  term  thereof,  and  the  sheriff  having  returned  that 
he  attached  the  body  of  the  said  William  B.  Nelson,  and 
had  him  in  custody  before  the  said  court,  and  the  said 
William  B.  Nelson  having  appeared  personally  before 
said  court,  and  the  matter  involved  in  said  alleged  con- 
tempt having  been  duly  inquired  into  by  said  court,  and 
it  appearing  to  the  court  that  due  notice  and  citation 
have  been  given  to  and  served  upon  the  said  William 
B.  Nelson  personally,  on  the  28th  day  of  January,  1913, 
requiring  the  said  William  B.  Nelson  to  show  cause,  if 
any,  why  attachment  should  not  issue  against  him  for 
the  contempt  of  this  court  in  printing  and  publishing 
the  said  article  in  words  and  figures  as  follows :'' 
(Then  follows  a  copy  of  said  printed  article.) 
Continuing,  said  judgment  is  as  follows : 
*'And,  it  appearing  upon  the  hearing  and  trial  of 
said  proceedings  duly  and  regularly  held  the  first  day 
of  February,  1913,  before  this  court,  upon  issue  joined, 
that  by  the  printing  and  publication  of  said  article  by 
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the  defendant  as  aforesaid,  the  defendant  falsely  and 
wrongfully  charged  that  upon  the  hearing  of  the  pro- 
ceedings in  divorce  recently  had  before  the  judge  of 
this  court,  the  judge  thereof  stated  to  the  attorney  rep- 
resenting the  wife  in  such  proceedings  for  divorce,  that 
the  man,  that  is  to  say,  the  husband  involved  in  said 
suit,  was  not  able  to  pay  both  attorney's  fee  and  ali- 
mony to  the  wife,  and  that  said  court  allowed  and  per- 
mitted the  attorney  for  the  wife  to  determine  for  the 
court  that  judgment  and  decree  should  be  entered  in 
favor  of  said  attorney  for  his  fee  in  said  cause,  and  that 
judgment  and  decree  in  favor  of  the  wife  for  alimony 
should  be  denied,  and  that  the  judgment  and  decree  to 
that  effect  was  by  the  court  at  the  time  made  in  accord- 
ance with  the  dictation  of  said  attorney,  and  that  the 
court  did  not  decide  and  determine  said  matter  then 
before  the  court  for  decision  in  accordance  with  the 
right  and  justice  of  the  matter,  but  to  the  contrary,  in 
accordance  with  the  wish  and  determination  of  the  said 
attorney  representing  the  wife  in  said  suit,  and  that  the 
said  court  permitted  the  said  attorney  to  decide  a  mat- 
ter for  the  said  court,  that  the  said  court  was  oharged 
with  the  duty  of  deciding  under  oath  of  office  of  the 
said  judge ;  and  it  appearing  to  the  said  court  that  the 
matters  heretofore  recited  and  contained  in  said  article 
so  printed  and  published  by  the  defendant  as  aforesaid 
in  its  nature  and  effect  charges  this  court  with  the 
wrongful  and  degrading  act  of  expressing  a  willingness 
to  decide,  and  in  fact,  deciding,  an  issue  in  a  pending 
cause,  as  the  court  was  told  and  instructed  to  do  by  an 
interested  attorney  rather  than  by  what  the  court  con- 
ceived to  be  the  right  and  justice  of  the  matter,  and  also 
charged  the  said  court  with  the  wrongful,  unjust  and 
oppressive  act  of  deciding  that  a  husband  who  was  a 
party  to  a  suit  for  divorce  and  who  was  unable  to  pay 
an  attorney's  fee  prayed  for  in  said  proceeding,  and  at 
the  same  time  pay  the  alimony  to  the  wife  prayed  for 
therein,  should  at  the  request  of  such  attorney,  be  per- 
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mitted  to  pay  said  fee,  and  that  the  wife  should  be  de- 
nied provision  for  her  support  pending  said  litigation ; 
and  it  appearing  unto  this  court  upon  the  hearing  of 
this  cause,  that  the  said  charges  so  made  by  defendant 
in  said  article  against  said  court  are  false  and  untrue 
in  matter  and  in  fact,  and  it  further  appearing  to  said 
court  that  the  act  of  the  defendant  in  printing  and  pub- 
lishing said  article  tends  to  scandalize  this  court,  bviuij 
this  court  and  the  judge  thereof  into  disrepute  and  pub- 
lic contempt,  and  to  degrade  said  court  in  public  opin- 
ion, and  tends  to  destroy  the  respect  of  the  people  for 
the  law  of  the  land,  and  that  the  printing  and  publish- 
ing of  said  article  as  aforesaid  by  the  defendant  is  a 
contempt  of  said  court. 

*'It  is  therefore  ordered,  adjudged  and  decreed 
that  William  R.  Nelson  is  guilty  of  the  contempt  alleged 
against  him.  Now,  then,  it  is  further  ordered,  adjudged 
and  decreed  that  the  said  William  R.  Nelson  be  pun- 
ished for  such  contempt  by  imprisonment  in  the  county 
jail  of  Jackson  county,  Missouri,  at  Kansas  City,  and 
he  is  hereby  directed  to  stand  committed  to  the  common 
jail  of  the  county  of  Jackson,  State  of  Missouri,  at 
Kansas  City,  for  a  period  of  one  day,  and  the  sheriff  of 
said  county  is  hereby  commanded  to  take  charge  of  the 
body  of  him,  the  said  William  R.  Nelson,  and  commit 
him  into  the  custody  of  the  marshal  for  the  period  of 
one  day,  unless  sooner  discharged  by  the  court;  and 
this  order  and  decree  shall  be  your  warrant  therefor.'' 

On  the  same  day  a  petition  for  habeas  corpus  in 
behalf  of  Mr.  Nelson  was  presented  to  Hon.  James  M. 
Johnson,  one  of  the  judges  of  the  Kansas  City  Court  of 
Api)eals,  who  issued  the  writ  directed  to  the  sheriff  of 
Jackson  county,  commanding  him  to  produce  Mr.  Nel- 
son before  said  judge  forthwith,  which  was  done ;  and 
thereupon  said  sheriff  was  granted  leave  in  which  to 
make  a  return  to  the  writ  before  Judge  Johnson.  There- 
after, to-wit,  on  February  3,  1913,  motions  were  filed 
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with  the  Kansas  City  Court  of  Appeals  and  also  with 
Judge  Johnson  to  quash  said  writ  on  the  ground  that 
neither  said  court  nor  said  judge  had  power  to  issue  the 
same,  for  the  reason  that  the  petition  asking  for  the 
writ  was  based  upon  constitutional  objections  which 
neither  the  court  nor  said  judge  had  jurisdiction  or 
power  to  hear  or  determine. 

After  due  consideration  of  said  motion  to  quash, 
Judge  Johnson  announced  that  he  thought  that  the  pro- 
ceedings before  him  should  be  transferred  to  the  Kan- 
sas City  Court  of  Appeals,  and  he  accordingly  ordered 
the  case  transferred  to  that  court.  This  was  done  and 
the  court  thereupon  proceeded  to  consider  the  same, 
with  the  result  that  it  found  and  adjudged  that  the  peti- 
tion for  the  writ  presented  issues  which  involved  con- 
stitutional questions,  the  sole  power  to  consider  and 
-determine  which  was  vested  in  this,  the  Supreme  Court 
of  the  State,  and,  therefore,  said  court  ordered  that  the 
cause  be  transferred  and  certified  to  this  court  for  de- 
termination. 

Upon  the  cause  reaching  this  court,  the  sheriff  of 
Jackson  county  duly  made  his  return  to  the  writ  of 
habeas  corpus,  which  was  in  the  usual  statutory  form, 
setting  forth  therein  the  judgment  of  Division  No.  1  of 
the  Jackson  County  Circuit  Court,  as  his  authority  for 
holding  the  petitioner  in  custody. 

When  the  cause  reached  this  court,  at  the  request 
of  certain  members  of  the  Kansas  City  Bar,  we  ap- 
pointed Edward  E.  Yates,  Esquire,  Honorable  0.  H. 
Dean,  and  Judge  Willard  P.  Hall,  well-known  attorneys 
of  Kansas  City,  to  represent  Judge  Guthrie  and  the 
<*ourt  over  which  he  presided  during  the  times  herein 
mentioned. 

The  answer  of  the  petitioner  to  the  return  of  the 
sheriff  is  quite  lengthy,  covering  about  twenty-five 
pages  of  printed  matter,  and  for  this  reason  it  will  be 
omitted  from  this  statement  of  the  case;  but  we  may 
add,  that  it  sufficiently  presents  all  the  issues  which 
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are  presented  and  argued  by  counsel-  in  their  briefs 
filed  herein. 

Upon  the  filing  of  the  answer  tendering  said  issues, 
this  court  appointed  Charles  C.  Crow,  Esquire,  a  mem- 
ber of  the  Jackson  County  Bar,  and  an  enrolled  attor- 
ney and  counselor  at  law  in  this  court,  to  hear  the  evi- 
dence presented  by  the  parties  to  this  suit,  and  report 
the  same  to  us  within  a  certain  time  designated.  Our 
learned  commissioner  duly  qualified  as  such  and  en- 
tered upon  the  performance  of  his  duties  in  that  regard. 

A  great  volume  of  evidence  was  introduced  before 
the  commissioner,  taken  down  and  reported  by  him  to 
this  court,  as  directed.  It  is  too  voluminous  to  be  set 
out  in  this  statement,  the  printed  abstract  of  which 
covers  about  five  hundred  pages,  which  falls  far  short 
of  what  was  introduced ;  and  in  passing  we  might  add, 
that  we  heartily  concur  in  the  statement  of  the  com- 
missioner, to  the  effect  that  but  little  of  this  great  mass 
of  evidence  is  material  to  the  issues  of  this  case,  and 
should  not  have  been  introduced. 

Our  learned  commissioner  made  a  finding  of  facts 
in  the  case,  which  he  also,  returned  to  this  court.  It  is 
quite  lengthy  and  need  not  be  set  out  here.  However, 
among  other  things  he  found  and  reported  that  the 
article  published  in  the  Kansas  City  Star,  of  and  con- 
cerning the  Clevinger  case,  pending  in  Division  No.  1, 
of  the  Jackson  County  Circuit  Court,  was  substantially 
true,  and  was  not  contemptuous  in  character,  and 
recommended  that  the  petitioner  should  be  discharged. 

Upon  the  incoming  of  the  report  of  our  commis- 
sioner, the  friends  and  counsel  of  Judge  Guthrie  and 
the  court  over  which  he  presided,  theretofore  appointed 
by  this  court,  duly  filed  exceptions  to  the  report  and 
findings  of  the  commissioner. 

I.  Counsel  for  petitioner  ask  for  his  release  from 
the  custody  of  the  sheriff  of  Jackson  county,  for  four 
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reasons,  which  will  be  stated  and  considered  in  the  in- 
verse order  stated  in  their  brief. 

The  last   reason    assigned   is    that: 
Pep*!?*^*         **The  statements  published  do  not  consti- 
Admissibility    tute  a  contempt,  and  if  there  was  no  con- 
TtnUmony.       tempt    the    petitioner    should    be    dis- 
charged.'* 

This  is  not  only  the  position  of  coun- 
sel for  petitioner,  but  it  is  substantially  that  of  our 
learned  commissioner,  who  found  that  the  article  com- 
plained of  was  substantially  true  and  was  not  con- 
temptuous. 

However,  after  carefully  reading  the  article  com- 
plained of,  the  facts  and  circumstances  surrounding 
the  case  of  Clevinger  v.  Clevinger,  the  conduct  of  the 
parties  thereto  and  the  attorneys  therein,  the  rulings 
of  the  court  in  connection  therewith,  together  with  the 
comments  of  the  Star  thereon,  as  stated  in  said  article, 
compel  us,  unanimously,  to  withhold  our  concurrence 
from  the  findings  and  conclusion  of  the  commissioner. 

We  are  clearly  of  the  opinion  that  the  publication 
is  neither  literally  nor  substantially  true,  but  is  highly 
contemptuous  to  both  the  court  and  the  judge  thereof, 
as  we  will  later  point  out. 

The  following  facts  are  undisputed:  that  Judge 
Guthrie  was  the  duly  elected,  qualified  and  acting  judge 
of  the  circuit  court  of  Jackson  county,  and  was  at  the 
times  complained  of,  presiding  over  Division  No.  1, 
thereof ;  that  during  all  the  time  herein  mentioned,  the 
petitioner  was  the  owner  and  publisher  of  the  Kansas 
City  Star,  a  daily  newspaper  printed  and  published  in 
Kansas  City,  Missouri ;  that  there  was  pending  in  said 
division  of  said  court  a  divorce  suit,  styled,  Minnie 
Clevinger  v.  Claude  Clevinger;  that  House  &  Manard, 
and  W.  J.  Allen,  were  attorneys  at  law,  and  were  the 
attorneys  of  the  plaintiff  in  that  case;  that  the  two 
former  filed  motions  in  said  case  asking  the  court  to  al- 
low her  temporary  alimony  during  the  pendency  of  that 
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suit,  and  to  them  a  reasonable  sum  for  their  services 
X>erformed  therein;  that  during  the  pendency  of  said 
motions,  the  plaintiff  filed  in  said  cause  a  written  re- 
quest that  the  same  be  dismissed,  and  upon  the  pres- 
entation of  the  motion  for  an  allowance  of  temporary 
alimony  and  attorneys'  fees,  by  counsel  for  plaintiff, 
counsel  for  defendant  presented  to  the  court  said  re- 
quest of  the  plaintiff,  that  the  suit  be  dismissed;  that 
a  contest  was  had  over  said  motions  and  request,  evi- 
dence heard,  and  the  court  found  that  no  reconciliation 
whatever  had  taken  place  between  the  plaintiff  and  de- 
fendant to  that  suit,  but  upon  the  other  hand,  that  de- 
fendant had  procured  the  plaintiff  to  sign  said  request 
to  have  the  suit  dismissed  for  the  purpose  of  assisting 
the  defendant  in  defeating  the  payment  of  the  attor- 
neys' fees  for  the  plaintiff;  that  as  soon  as  the  suit  was 
dismissed  he,  the  husband,  intended  to  institute  another 
suit  for  a  divorce  against  his  wife,  the  plaintiff  in  the 
pending  case ;  and  that  after  hearing  the  evidence  and 
being  fully  advised  in  the  premises,  the  court  allowed 
said  attorneys  the  sum  of  $40,  and  ordered  that  upon 
the  payment  of  same  the  cause  be  dismissed. 

It  was  the  position  of  counsel  for  Mrs.  Clevinger, 
the  plaintiff  in  the  divorce  suit,  that  their  fees  were  in- 
cidental to  the  suit,  and  that  if  the  suit  should  be  dis- 
missed before  they  were  paid,  there  was  no  means  by 
which  they  could  collect  the  same.  The  court  took  that 
view  of  the  case  below,  and  for  that  reason  made  the 
order  dismissing  the  case  upon  the  payment  of  the  at- 
torneys' fees  allowed. 

The  friends  of  the  court  present  that  contention 
here,  and  insist  that  after  a  divorce  suit  is  dismissed  an 
independent  suit  will  not  lie  against  the  husband  or 
wife  for  the  recovery  of  attorneys'  fees  earned  by  the 
attorney  for  the  latter. 

In  passing,  we  will  state  that  such  seems  to  be 
the  well-settled  law  of  this  State,  as  well  as  the  great 
majority  of  the  States  of  the  Union,  as  shown  by  the 
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numerous  authorities  cited  in  brief  of  counsel,  ap- 
pointed as  friends  of  the  court ;  but  be  that  true  or  not^ 
it  is  undisputed  that  Judge  Guthrie  entertained  that 
view  of  the  law  and  so  held. 

In  the  meantime,  the  attorney,  W.  J.  Allen,  pre- 
viously mentioned,  asked  for  an  allowance  for  services 
performed  in  said  cause  by  him,  for  the  plaintiff,  and 
after  hearing  the  evidence  the  court  changed  the  pre- 
vious order  allowing  $40  for  attorneys'  fees,  and  in- 
creased it  to  $60. 

It  was  upon  this  state  of  facts  and  about  which  the 
article  complained  of  was  published. 

In  order  to  fully  comprehend  the  intent  and  mean- 
ing of  said  publication  (it  being  short)  we  will  repeat  it 
here,  in  order  that  it  may  be  read  in  the  light  of  the 
facts  and  circumstances  about  which  it  was  written.  It 
is  as  follows : 

"PAY  FEES  BEFORE  ALIMONY. 

"THE  LAWYERS   MUST  COLLECT   FIRST 
JUDGE  GUTHRIE  DECIDES. 

**  Three  Attorneys  Awarded  $60  Each  in  a  Suit  for  Divorce 
Which  Never  Came  to  Trial — Reverses  a  Former  Ruling 
By  Judge  Goodrich. 

"It  a  woman  brings  a  suit  for  divorce  the  case  cannot  be 
dismissed  in  the  circuit  court  until  the  husband  has  paid  her 
attorney  his  fee.  Judge  Guthrie  made  that  ruling  yesterday 
in  favor  of  the  divorce  lawyers  in  the  suit  of  Minnie  Clevinger 
against  Claud  F.  Clevinger. 

"After  Mrs.  Clevinger  filed  her  suit  her  attorney  filed  a 
motion  asking  the  court  to  allow  her  alimony  and  attorneys* 
fee.  When  the  motion  was  called  a  few  days  ago  Mr.  Clevinger 
appeared  in  court  with  a  request  signed  by  his  wife  that  the 
suit  be  dismissed,  as  she  wanted  neither  alimony  nor  attor- 
neys'  fee. 

"FEES  CLAIMED  BY  THREE. 

"Her  attorneys  insisted  that  they  be  allowed  their  fee 
before  the  case  was  dismissed  and  asked  that  Mr.  Clevinger  be 
required  to  pay  it,  even  though  the  wife  desired  to  dismiss  the 
suit.    Judge  Guthrie  gave  them  a  judgment  for  |40  against  Mr. 
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Clevinger.  Then  another  attorney,  making  three  attorneys  in 
all,  came  into  court  and  said  he  also  represented  Mrs.  Clevinger. 
The  matter  was  reopened  on  another  motion  and  Judge  Guthrie 
made  an  order  yesterday  increasing  the  allowance  to  the 
attorneys  from  |40  to  |60.  The  new  order  provides  that  the 
suit  cannot  be  dismissed  by  Mrs.  Clevinger  until  the  attorneys, 
have  been  paid.  Mr.  Clevinger's  attorney  insisted  that  a  claim 
for  attorneys'  fees  in  divorce  suits  was  no  more  binding  than 
suits  to  collect  grocery  bills  or  any  other  claims.  Judge 
Guthrie  decided  difterently.  He  also  proved  that  the  wife's  suit 
was  without  merit 

"In  a  similar  proceeding  recently  the  Judge  told  the  attorney 
that  the  man  was  not  able  to  pay  both  attorney's  fee  and  alimony 
to  the  wife. 

"THE  LAWYER  DECIDED.     • 

"  *Now,  which  shall  I  allow/  the  court  asked  of  the  lawyer^ 
'the  alimony  to  the  woman  or  the  fee  to  you?' 

•"Just  make  the  judgment  for  the  fee/  the  attorney  re- 
quested, and  the  order  was  so  made. 

"Judge  Goodrich  decided  several  months  ago  that  a  wife 
could  dismiss  her  divorce  suit  at  any  time,  regardless  of 
whether  the  attorneys*  fee  had  been  paid.  He  refused  to  re- 
quire the  husband  to  pay  the  fee  after  a  reconciliation  had  been 
effected.  Judge  Guthrie  reversed  Judge  Goodrich's  decision 
and  there  can  be  no  reconciliations  until  lawyers  have  been 
paid.    It  is  an  important  ruling  in  favor  of  the  divorce  lawyers." 


The  principal  question  presented  by  this  record  is^ 
was  the  publication  of  this  article  contemptuous  of  Di- 
vision No.  1  of  said  court,  and  of  the  judge  presiding- 
therein! 

We  are  unanimously  of  the  opinion  that  this  ques- 
tion must  be  answered  in  the  affirmative ;  and  judging 
from  the  mode  of  trial  pursued  by  counsel  for  peti- 
tioner, they  must  have  entertained  the  same  conviction ^ 
for  they  were  not  willing  to  let  the  article  speak  for 
itself,  but  introduced  much  evidence  for  the  purpose  of 
showing  that  no  contempt  was  in  fact  intended,  not- 
withstanding its  scandalous  charges.  This  evidence 
was  admitted  over  the  objections  of  the  friends  of  the 
court,  and  we  suppose  that  it  was  upon  this  evidence 
that  our  learned  commissioner  found  that  the  article 
was  not  contemptuous. 
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This  is  wherein  our  commissioner  erred,  for  the 
reason  that  the  meaning  of  this  publication  is  clear  and 
unambiguous  upon  its  face. 

The  authorities  seem  to  be  uniform  in  holding  that 
where  a  publication  is  unambiguous  and  clearly  con- 
stitutes contempt,  the  intent  is  conclusively  presumed, 
that  is,  the  publisher  is  conclusively  presumed  to  have 
meant  what  the  publication  clearly  stated  upon  its  face. 
[People  V.  Wilson,  64  lU.  195,  1.  c.  212,  218,  220;  In  re 
Chadwick,  109  Mich,  588, 1.  c.  604 ;  Telegram  Newspaper 
Co.  V.  Commonwealth,  172  Mass.  294;  Sturoc's  Case,  48 
N.  H.  428;  Fishback  v.  State,  131  Ind.  304, 1.  c.  314;  In 
re  WooUey,  11  Bush  (Ky.),  95, 1.  c.  109,  111;  People  v. 
Freer,  1  Caines  Rep.  (N.  Y.)  485;  Rapalje  on  Con- 
tempt, sections  56  (p.  71),  121  (p.  167.)] 

When  the  meaning  of  the  publication  is  ambiguous 
and  uncertain,  usually  the  rule  is  that  the  sworn  answer 
of  the  alleged  contemner  in  a  case  of  constructive  con- 
tempt, denying  any  intention  to  traduce  or  vilify  the 
court,  is  held  to  be  conclusive  in  his  favor,  but  this  rule 
does  not  apply  where  the  publication  is  unambiguous 
and  clearly  constitutes  a  contempt^ 

In  the  case  of  In  re  WooUey,  supra,  the  Supreme 
Court  of  Kentucky  had  the  question  bef6re  it  for  con- 
sideration, and  Lindsay,  J.,  who  is  recognized  as  one  of 
the  leading  statesmen  and  jurists  of  the  country,  in 
speaking  for  the  court  said : 

'*We  recognize,  to  the  utmost  reasonable  limit  of 
its  application,  the  rule  that  a  supposed  contempt  con- 
sisting in  mere  words,  which  are  apparently  intended 
to  be  scandalous  and  offensive,  but  which  are  at  all  sus- 
ceptible of  a  different  construction,  may  be  explained  or 
construed  by  the  speaker  or  writer,  and  that  upon  his 
sworn  disavowal  of  an  intention  to  commit  a  contempt, 
proceedings  against  him  must  at  once  be  discontinued. 
But  this  rule  does  not  control  where  the  matter  spoken 
or  written  is  of  itself  necessarily  offensive  and  insult- 
ing.   In  such  a  case  the  disavowal  of  an  intention  to 
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commit  a  contempt  may  tend  to  excuse,  but  it  cannot 
and  will  not  justify  the  act.  [The  People  v.  Freer,  1 
Caines  (N.  Y.),  484.] 

**An  intention  to  be  offensive  in  manner  may  be 
disavowed,  and  the  particular  language  used  to  make 
the  charges  or  imputations  may  be  withdrawn,  but  the 
effect  of  the  paper  or  publication,  the  ideas  conveyed, 
the  charges  and  imputations  made,  may  remain.  We 
cannot  escape  the  conclusion  that  respondent  had  rea- 
son to  believe  that  the  disavowal  and  retraction  made 
by  him  would  have  the  effect  indicated  and  nothing 
more.     .    .    . 

^*  In  the  case  in  hand  this  court  has  been  offered  no 
explanation  whatever.  An  ingeniously  drawn  state- 
ment and  response,  which  at  most  amounts  to  but  a 
qualified  withdrawal  of  the  offensive  matter,  unaccom- 
panied by  explanation  or  apology,  is  the  only  repara- 
tion which  respondent  is  willing  to  make  to  this  tri- 
bunal/' 

In  the  case  of  Fishback  v.  State,  supra,  the  Su- 
preme Court  of  Indiana  said : 

**If  the  article  is  per  se  libelous,  making  a  direct 
charge  against  the  court  or  jury,  admitting  of  but  one 
fair  and  reasonable  construction,  and  requiring  no 
innuendo  to  apply  its  meaning  to  the  court,  then  it 
would  be  trifling  with  justice  to  say  that  in  such  a  case 
the  publisher  could  admit  the  publication,  but  deny  that 
he  intended  the  plain  and  unmistakable  meaning  which 
the  language  used  conveys.'' 

In  Bapalje  on  Contempt,  sec.  56  (p.  71),  it  is  said: 
**  Denying  any  criminal  or  disrespectful  design  in  pub- 
lications reflecting  on  proceedings  before  the  court  will 
not  justify  the  party  if  they  appear  to  the  court  to 
amount  to  a  contempt. ' ' 

In  the  case  of  In  re  Chadwick,  supra,  the  Supreme 
Court  of  Michigan  said:  ** Where  the  language  is  sus- 
ceptible of  two  interpretations  or  constructions,  and  the 
I)arty  charged  asserts  under  oath  that  he  did  not  intend 
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the  article  to  be  construed  as  alleged  in  the  innuendoes, 
he  is  purged  of  the  contempt ;  but  if  the  publication  is 
fairly  susceptible  of  but  one  construction,  and  its  pur- 
port is  to  defame  and  degrade  the  court  in  the  eyes  of 
litigants  and  the  public,  his  denial  of  any  intended 
wrong  does  not  operate  to  purge  him  of  the  contempt/' 

So  in  People  v.  Wilson,  64  111.  1.  c.  212,  the  chief 
justice  said:  *'It  need  hardly  be  said  that  we  cannot 
accept,  as  a  reason  for  discharging  the  rule,  the  dis- 
claimer in  the  answers  of  any  intentional  disrespect  or 
any  design  to  embarrass  the  administration  of  justice. 
The  meaning  and  intent  of  the  respondents  must  be  de- 
termined by  a  fair  interpretation  of  the  language  they 
have  used.  They  cannot  now  escape  responsibility  by 
claiming  that  their  words  did  not  mean  what  any  reader 
must  have  understood  them  as  meaning." 

And  in  the  same  case  (p.  219),  MoAlusteb,  J., 
said:  **If  the  publication  had  the  pernicious  tendency 
which  is  claimed  for  it  on  behalf  of  the  people,  it  is  be- 
lieved that  no  respectable  authority  can  be  found  to  the 
effect  that  a  disavowal  of  a  bad  intent  amounts  to  a 
justification.  It  would  be  contrary  to  the  rule  of  law 
that  every  man  must  be  presumed  to  intend  the  natural 
and  necessary  consequences  of  his  own  deliberate  acts. 
In  the  case  of  The  People  v.  Freer,  above  cited  (1 
Caines,  519),  which  was  a  proceeding  like  this,  the 
point  was  expressly  adjudicated  by  the  Supreme  Court 
of  New  York,  Kent,  J.,  delivering  the  opinion  of  the 
court.  *We  cannot  but  perceive,'  said  that  great  judge, 
*  that  the  disavowal  of  any  bad  intent  will  not  do  away 
with  the  pernicious  tendency  or  effect  of  publications 
reflecting  on  judicial  proceedings  which  are  before 
us.'  " 

In  the  case  of  Telegram  Newspaper  Co.  v.  Com- 
monwealth, supra,  the  Supreme  Court  of  Massachusetts 
held  that  if  the  publication  constituted  contempt  it  was 
not  necessary  that  the  court  which  punished  the  con- 
temner should  have  found  that  the  intent  existed.    ''In 
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Cartwright's  case,  (114  Mass.  230),  ubi  supra,  it  is  said 
by  the  court:  'But  the  jurisdiction  and  power  of  the 
court  do  not  depend  upon  the  question  whether  the 
offense  might  or  might  not  be  punished  by  indictment. 
.  .  .  **  As  regards  the  question  whether  a  contempt 
has  or  has  not  been  committed,  it  does  not  depend  upon 
the  intention  of  the  party,  but  upon  the  act  he  has 
done/'  By  Taney,  C.  J.,  in  Wartman  v.  Wartman, 
Taney,  362,  370.'  If  a  person  talk  with,  to,  or  send  a 
statement  to,  a  juror  about  a  cause,  during  the  trial  of 
it,  in  such  a  manner  that  it  may  cause  bias  or  prejudice 
in  the  cause,  although  the  intent  with  which  the  person 
acted  may  affect  the  amount  of  his  punishment,  he  can- 
not justify  his  conduct  by  showing  that  he  had  no  evil 
intent,  and  knew  no  better." 

The  same  rule  is  applicable  to  libel.  That  is,  if  the 
publication  is  actionable  per  se  the  intent  and  malice 
are  presumed  as  a  matter  of  law. 

In  Farley  v.  Evening  Chronicle,  113  Mo.  App.  216, 
it  is  said:  **The  proposition  is  maintained  generally 
that  though  the  publication  of  a  libel  was  due  to  mis- 
take, the  publisher  is  answerable ;  and  we  see  no  reason 
why  libelling  a  person  on  account  of  mistakenly  identi- 
fying him  with  some  one  else  should  be  an  exception. 
That  publication  of  a  libel  by  mistake  is  no  defense  to 
an  action  for  the  damages  caused,  was  held,  under 
various  circumstances,  in  the  following  decisions: 
Shepheard  v.  Whitaker,  L.  R.  10  C.  P.  502;  Fox  v. 
Broderick,  14  Irish  C.  L.  B.  453;  Blake  v.  Stevens,  4  F. 
&  F.  232;  Loibl  v.  Bxeidenbach,  78  Wis.  49/' 

Also  in  Moore  v.  Francis,  121  N.  Y.  199,  the  court 
said,  among  other  things,  that  '4t  is  not  a  legal  excuse 
that  defamatory  matter  was  published  accidentally  or 
inadvertently,  or  with  good  motives  and  in  an  honest 
belief  in  its  truth. ' ' 

In  Ex  parte  Jones,  13  Ves.  238,  239,  the  Lord 
Chancellor  (Ebskine),  in  speaking  of  the  defense  set 
up  for  the  printers  that  they  were  ignorant  of  the  con- 
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tents  of  the  contemptuous  publication,  said:  **As  to 
the  printers,  as  Lord  Hakdwicke  observes,  it  is  no  ex- 
cuse, that  the  printer  was  ignorant  of  the  contents. 
Their  intention  may  have  been  innocent;  but  as  Lord 
Mansfield  has  said,  the  fact,  whence  the  illegal  motive 
is  inferred,  must  be  traversed;  and  the  party,  admit- 
ting the  act,  cannot  deny  the  motive.  The  maxim 
*  Actus  non  facit  retim,  nisi  mens  sit  rea/  cannot  be 
made  applicable  to  this  subject  in  the  ordinary  adminis- 
tration of  justice  as  the  effect  would  be  that  the  ends 
of  justice  would  be  defeated  by  contrivance." 

Also  see  25  Cyc.  371-375,  and  authorities  cited. 

We  are,  therefore,  clearly  of  the  opinion  that 
parol  evidence  was  inadmissible  for  the  purpose  of 
showing  the  intention  of  the  writer  and  publisher  of 
this  article,  and  that  the  action  of  the  commissioner  in 
admitting  same  was  erroneous ;  and  having  disposed  of 
that  question,  we  will  return  to  the  article  and  see  what 
is  the  clear  meaning  thereof,  as  expressed  upon  its 
face. 

It  clearly  expresses,  in  substance,  the  idea  that 
Judge  Guthrie  had  made  a  startling  and  unheard  of 
ruling  in  the  case  of  Clevinger  v.  Clevinger ;  that  said 
ruling  was  improperly  made  in  favor  of  certain  divorce 
lawyers  (by  insinuation,  a  questionable  class,  which,  for 
money,  is  ever  ready  to  stir  up  or  add  to  domestic 
strife)  against  an  unfortunate  husband  and  wife,  whose 
marital  relations  had  been  estrained ;  but  who  in  calmer 
moments,  when  their  better  judgment  had  asserted  it- 
self, reconciled  their  differences,  agreed  to  dismiss  the 
divorce  suit  and  start  life  anew,  and  who  would  have 
done  so  had  it  not  been  for  that  unrighteous  judgment 
delivered  by  Judge  Guthrie  in  Division  No» 
1  of  the  circuit  court  of  Jackson  county,  which  pre- 
vented their  reconciliation  and  blasted  their  laudable 
hopes,  at  least,  until  the  fees  of  said  divorce  lawyers 
should  be  paid ;  that  after  having  allowed  a  fee  of  $40 
to  two  lawyers,  the  court  on  motion  of  a  third  opened 
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up  the  case  and  allowed  three  fees  to  them  of  $60  each, 
which  however  was  corrected  as  to  the  amount  in  the 
body  of  the  article;  that  in  another  suit  for  divorce 
pending  in  his  division  of  said  court,  Judge  Gkithrie 
unjustly  decided  that  the  lawyer's  fees  must  be  paid  be- 
fore alimony  could  be  paid  to  the  alleged  wronged  and 
destitute  wife;  that  in  said  case  Judge  Guthrie  per- 
mitted the  lawyers  of  said  destitute  wife  to  decide 
which  should  be  paid  first,  the  attorney's  fee  or  the  ali- 
mony, which  they  unjustly  decided  in  favor  of  them- 
selves against  their  client,  the  destitute  wife ;  and  that 
notwithstanding  said  unrighteous  decision.  Judge 
Guthrie  adopted  and  confirmed  the  same  in  favor  of  the 
lawyers  and  against  the  wife ;  that  several  months  prior 
to  the  rendition  of  these  judgments  by  Judge  Guthrie, 
Judge  Goodrich,  a  judge  of  another  division  of  said 
court,  in  contrast  to  said  unjust  rulings  of  Judge 
Guthrie,  declined  to  require  the  husband  in  a  divorce 
suit  pending  before  him,  to  pay  attorneys'  fees  where 
the  husband  and  wife  had,  as  in  the  Clevinger  case, 
reconciled  their  discordance,  patched  up  their  differ- 
ences, and  had  agreed  to  dismiss  said  suit  and  resume 
their  marital  relations,  which  was  done;  but  in  the 
Clevinger  case  the  husband  and  wife  would  be,  by  the 
unjust  ruling  of  Judge  Guthrie,  made  therein  regard- 
ing the  payment  of  the  attorneys'  fees,  prevented  from 
pursuing  the  same  wise  course. 

While  expressed  in  different  language,  yet  the 
foregoing  is  precisely  what  the  article  says  and  means, 
and  is  the  same  meaning  which  Judge  Guthrie  gave  to 
said  article  at  the  time  of  its  publication;  also  which 
was  placed  upon  it  by  his  attorneys  in  the  court  below 
and  by  them  in  this  court.  In  fact,  that  must  be  the 
meaning  counsel  for  petitioner  placed  upon  it,  when 
read  alone,  because  they  deny  that  said  article  ex- 
presses the  real  meaning  and  intention  of  the  writer 
thereof,  and  introduced  much  parol  evidence  to  show 
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that  the  real  meaning  of  the  writer  was  not  what  the 
article  npon  its  face  purports  to  convey. 

Moreover,  ([jounsel  for  petitioner,  by  implication  at 
least,  concede  that  that  part  of  the  article  which  states 
that  Judge  Guthrie  decided  that  attorney  fees  in  a  di- 
vorce suit  must  be  paid  before  alimony  even  though  the 
wife  be  destitute,  meant  precisely  what  we  have  pre- 
viously stated  it  means,  and  is  therefore  contemptuous 
if  not  true,  for  they  allege  and  undertake  to  prove  it 
was  true,  by  saying  that  while  those  matters  did  not 
take  place  in  Division  No.  1  of  said  court,  yet  they  did 
occur  in  Division  No.  2,  thereof,  presided  over  by  Judge 
Lucas,  in  another  case  tried  by  him  something  like  a 
year  previous  to  the  occurrence  of  the  matters  stated 
in  this  article.  Their  position  being  that  the  various 
divisions  of  the  circuit  court  of  Jackson  county  con- 
stitute an  entity,  one  court,  and  that  whatever  is  done 
in  one  division  thereof  is  done  by  the  court,  and  that  the 
division  of  the  court  in  which  it  is  done  is  wholly  imma- 
terial, and  consequently  the  statements  contained  in 
the  article  in  question,  to  the  effect  that  Judge  Guthrie, 
in  Division  No.  1  of  the  Jackson  County  Circuit  Court, 
on  January  25,  1913,  decided  in  the  divorce  suit  of 
Clevinger  v.  Clevinger  that  the  attorneys  therein  were 
entitled  to  have  their  fees  paid  to  them  before  the  desti- 
tute wife  of  the  defendant  was  entitled  to  have  her  ali- 
mony paid  to  her,  and  that  Judge  Guthrie  permitted 
her  attorneys  to  decide  the  question  for  him;  that  is, 
that  after  they,  at  his  suggestion,  decided  it  in  their 
own  favor  and  against  the  destitute  wife,  their  client, 
he  adopted  their  decision  of  the  matter,  are  fully  and 
legally  established  and  proven  to  be  true  by  showing 
that  Judge  Lucas,  of  Division  No.  2,  of  said  court,  a 
year  previous  thereto,  in  the  case  of  White  v.  White, 
did  those  things. 

Concede  without  deciding  the  question,  that  in  a 
strictly  legal  sense  the  various  divisions  of  the  circuit 
court  of  Jackson  county  are  not  separate  and  distinct 
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entities,  within  the  meaning  that  the  circuit  courts  of 
the  respective  circuits  of  the  State  are,  nevertheless, 
for  the  purpose  of  this  case,  said  divisions  are  just  as 
separate  and  distinct  from  one  another  as  are  the 
courts  of  the  various  circuits  of  the  State ;  and  an  ar- 
ticle printed  and  published  of  and  concerning  one  di- 
vision of  the  court  and  the  judge  thereof,  would  have  no 
more  reference  to  any  other  division  and  the  judge 
thereof,  than  would  an  article  printed  and  published 
of  and  concerning  the  circuit  court  of  Cole  county  and 
its  judge  have  to  the  circuit  court  of  Pettis  county 
and  the  judge  thereof. 

This  is  true,  for  in  such  case  the  identity  of  the 
particular  court  and  judge  are  the  subjects  of  the 
publication,  while  in  the  case  suggested  by  counsel  for 
petitioner,  the  legal  effect  of  the  act  done  by  the  court 
or  judge  is  the  subject  of  inquiry,  regardless  of  the  par- 
ticular division  in  which,  or  the  judge  by  whom,  it  was 
performed. 

And  in  justice  to  Judge  Lucas  we  wish  to  state 
that  we  have  read  and  carefully  considered  all  the  evi- 
dence introduced  regarding  the  case  of  White  v.  White, 
alleged  in  the  petitioner's  answer  to  have  been  tried 
before  him  in  Division  No.  2,  as  well  as  his  conduct  and 
rulings  therein,  and  after  so  doing,  we  have  found  that 
there  is  no  evidence  contained  in  this  record  which 
would  warrant  the  following  statement,  now  alleged  to 
have  been  made  by  him  in  the  trial  of  that  case,  viz. : 
'*In  a  similar  preceding  the  judge  [Judge  Lucas]  told 
the  attorney  that  the  man  was  not  able  to  pay  both 
attorney's  fee  and  alimony  to  the  wife. 
*'The  Lawyer  Decides. 

**  *  Which  shall  I  allow,'  the  court  asked  of  the  law- 
yer, *the  alimony,  or  the  fee  to  you?' 

**  *  Just  make  the  judgment  for  the  fee,'  the  attor- 
ney requested,  and  the  order  was  so  made." 

From  that  examination  of  the  record,  we  have 
found  that  the  evidence  fails  to  show  that  said  state- 
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ment,  as  charged,  was  made  by  either  Judge  Guthrie  or 
by  Judge  Lucas. 

The  evidence  in  that  case  clearly  shows  that  Judge 
Lucases  ruling  therein  was  by  the  consent  of  Mrs. 
White,  the  plaintiff  in  that  case,  which  fact  gives  em- 
phasis to  the  falsity  of  the  statements  contained  in 
the  publication. 

In  fact,  there  is  not  a  particle  of  evidence  contained 
in  this  record,  which  I  have  been  able  to  find,  which 
tends  to  show  that  said  article  is  true ;  the  only  palliat- 
ing evidence  found  is  that  of  Mr.  Murphy,  the  author  of 
the  article,  which  is  to  the  effect  that  he  entertained  no 
malice  toward  Judge  Guthrie,  that  no  contempt  was  in- 
tended for  the  court  or  for  Judge  Guthrie,  and  that  the 
petitioner,  Mr.  Nelson,  had  no  knowledge  or  informa- 
tion of  the  article  until  after  it  was  published  in  the 
Star. 

The  authorities  are  so  uniform  in  holding  this  class 
of  publications  to  be  contemptuous,  that  it  would  be  a 
useless  waste  of  time  and  space  to  quote  from  them.  A 
list  of  them  will  be  found  cited  in  briefs  of  counsel  ac- 
<5ompanying  the  official  report  of  the  case. 

While,  as  previously  stated,  this  parol  evidence 
was  inadmissible  for  the  purpose  of  showing  no  con- 
tempt was  in  fact  intended  in  this  and  like  publications, 
yet  it  does  seem  to  me  that  that  part  of  Mr.  Murphy^s 
testimony,  which  shows  that  he  had  no  malice  toward 
the  court  or  Judge  Guthrie,  and  that  Mr.  Nelson  had  no 
knowledge  or  information  of  the  existence  of  the  article 
until  after  its  publication,  was  admissible  in  mitigation 
of  the  punishment  which  should  be  imposed  for  the 
offense  committed.     ^ 

I  have  been  unable  to  find  any  authority  supporting 
this  particular  view  of  the  law,  except  the  dicta  stated 
in  one  or  two  cases  previously  cited.  All  the  cases  I 
have  found  hold  generally  that  where  a  publication  like 
this,  which  is  contemptuous  per  se,  is  like  a  libelous  ar- 
ticle per  se,  the  law  presumes  malice  and  that  the  libeleil 
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party  was  damaged  thereby,  and  that  parol  evidence 
is  inadmissible  to  show  that  the  publication  was  free 
from  malice,  either  as  a  justification  or  in  mitigation 
of  damages.  I  can  readUy  see  a  good  reason  for  that 
rule  in  cases  of  libel,  for  in  such  cases  it  is  diflBcult  and 
often  impossible  to  show  the  damages  sustained,  or  the 
extent  thereof,  even  though  they  may  have  been  sus- 
tained, and  without  that  rule  a  great  injustice  might  be 
done  the  plaintiff. 

But  not  so  in  contempt  cases;  the  injury  done 
thereby  is  not  to  a  person  who  can  be  compiensated  by 
the  payment  of  money  for  the  damages  sustained,  but 
the  injury  done  in  such  cases  is  to  the  court  and  State, 
and  incidentally  to  the  citizens  generally  thereof,  and 
the  punishment  to  be  imposed  is  upon  the  guilty  party 
for  the  purpose  of  punishing  him  for  the  crime  com- 
mitted and  to  deter  him  and  all  others  from  traducing 
and  scandalizing  the  courts  of  the  country  and  the 
judges  thereof,  which  if  tolerated,  would  bring  them  in 
disrepute  and  cause  the  citizens  of  the  State  to  lose  con- 
fidence in  and  respect  therefor,  as  well  as  for  the 
majesty  of  the  law  itself,  all  of  which  would  inevitably 
lead  to  chaos  and  anarchy. 

For  this  reason,  I  am  of  the  opinion  that  the  evi- 
dence was  admissible,  not  in  justification  of  the  publica- 
tion, but  for  the  purpose  of  reducing  the  punishment, 
which  in  no  manner  would  affect  the  eflBciency  of  the 
law. 

n.  Counsel  for  petitioner  next  insist  that  he 
should  be  discharged  from  the  custody  of  the  sheriff, 

for  the  reason  that  **to  constitute  contempt, 
p**di        *^^  publication,  in  a  case  of  indirect  contempt, 

must  be  in  reference  to  a  pending  case. ' '  It  is 
then  contended  that  the  case  of  Clevinger  v.  Clevinger 
had  been  dismissed  prior  to  the  publication  of  the  ar- 
ticle complained  of.   This  contention  is  predicated  upon 
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the  fact  that  at  the  time  the  court  made  the  order  allow- 
ing Mrs.  Clevinger's  attorneys  the  $60  for  their  serv- 
ices, it  also  dismissed  the  cause. 

That  is  a  clear  misapprehension  of  the  order. 
While  it  is  true  the  motion  for  an  allowance  of  attorney 
fees  had  been  sustained  and  the  allowance  made,  yet 
the  order  dismissing  the  case  was  made  upon  condition 
of  the  payment  of  the  fees  so  allowed. 

Clearly  that  was  not  a  final  disposition  of  the  case. 
Such  an  allowance  bears  a  relation  to  the  case,  akin  to 
costs  taxed  therein ;  and  the  rule  is  that  where  a  cause 
is  dismissed  upon  pajnnent  of  costs,  it  is  always  con- 
sidered conditional,  and  such  an  order  of  dismissal  is 
never  an  absolute  disposition  of  the  case  until  the  costs 
are  actually  paid.  [State  ex  rel.  v.  Thurman,  232  Mo. 
130,  and  cases  cited ;  Cummins  v.  Bennett,  8  Paige,  79 ; 
Simpson  v.  Brewster,  9  Paige,  245;  Saxton  v.  StowelL 
11  Paige,  526.] 

The  allowance  in  that  case  not  having  been  paid  it 
was,  according  to  the  authorities  cited,  still  pending 
and  undisposed  of  at  the  time  the  article  in  question 
was  published. 

We  are,  therefore,  of  the  opinion  that  this  insist- 
ence of  counsel  for  petitioner  is  not  well  grounded,  and 
that  he  should  not  be  discharged  for  the  reasons  there 
stated. 

m.  The  next  contention  of  counsel  for  petitioner 
is,  that  **an  inadvertent  and  unintentional  misstate- 
ment of  fact,  or  apparent  misstatement,  is  not  punish- 
able as  a  criminal  contempt,  especially  where,  as  here, 
the  statement  is  true  as  to  another  division  of  the  same 
court.*' 

We  practically  disposed  of  the  legal  proposition 
here  presented,  by  what  we  said  in  paragraph  one  of 
this  opinion. 

In  the  first  place,  the  publication  of  an  article  which 
is  contemptuous  per  se,  is  like  an  article  libelous  per  se. 
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Mistakes  and  unintentional  offense  are  no 
I'^^th**  *^  excuse,  except  in  the  former  case,  as  I  there 
Judge.  stated,  and  believe,  that  they  should  be  con- 

sidered in  mitigation  of  the  punishment  to 
be  imposed  in  such  cases.  [See  authorities  cited  in 
paragraph  one.] 

And  in  the  second  place,  the  statements  made  in 
the  publication  regarding  the  White  case  never  in  fact 
occurred  as  stated,  either  in  Division  No.  1,  before 
Judge  Guthrie,  or  in  Division  No.  2,  before  Judge 
Lucas,  or  anywhere  else  in  so  far  as  this  record  shows. 

We,  therefore,  rule  this  insistence  against  peti- 
tioner. 

IV.  This  brings  us  to  the  consideration  of  the  last 
ground  presented  by  counsel  for  the  petitioner's  re- 
lease.   It  is  stated  in  the  following  language : 

**  Petitioner  was  deprived    of   his    constitutional 
rights  by  the  decision  of  Judge  Guthrie, 
Constructive   rendered  without  a  hearing,  and  by  the  re- 
No  Hearing,    fusal  to  permit  the  introduction  of  compe- 
tent evidence  in  his  defense. ' ' 

The  first  impression  produced  by  reading  this  con 
tention  of  counsel  is,  that  two  grounds  are  stated  there- 
in for  the  release  of  petitioner,  but  upon  reflection  it 
will  be  observed  that  it  is  but  another  way  of  stating 
that  the  petitioner  was  deprived  of  his  liberty  without 
due  process  of  law;  that  is,  he  was  tried  and  found 
guilty  in  his  absence,  without  an  opportunity  to  intro- 
duce any  evidence,  or  otherwise  to  be  heard  therein. 

The  facts  regarding  that  matter  are  as  follows : 

After  reading  the  article  complained  of.  Judge 
Guthrie  caused  contempt  proceedings  to  be  instituted 
against  Col.  Nelson,  and  caused  a  citation  to  be  served 
upon  him  requiring  that  he  appear  January  31, 1913,  in 
Division  No.  1  of  the  circuit  court  of  Jackson  county, 
Missouri,  presided  over  by  his  Honor,  Judge  Guthrie, 
and  show  cause,  if  any  he  had,  why  an  attachment 
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should  not  issue  against  him  for  such  alleged  contempt. 
The  petitioner,  in  response  to  said  citation,  appeared 
in  said  court,  on  said  day,  to  show  cause,  etc.,  but  by 
agreement  of  parties  the  cause  was  continued  until 
February  1st,  with  the  understanding,  at  least  so  far 
as  petitioner  was  concerned,  that  all  preliminary  mat- 
ters be  disposed  of.  It  seems,  however,  that  Judge 
Guthrie  did  not  have  the  same  understanding  of  the 
preliminary  matters  that  the  petitioner  had,  for  he 
testified  that  there  were  no  preliminary  matters  to  be 
disposed  of,  and  therefore  there  was  nothing  to  be 
done  until  February  1st. 

Notwithstanding  the  cause  had  been  set  for  Feb- 
ruary 1st,  the  petitioner,  according  to  his  understand- 
ing of  the  matter,  filed  his  return  to  the  citation  on  the 
morning  of  January  31st,  and  on  the  afternoon  of  that 
day  Judge  Guthrie  procured  the  return,  and  examined 
the  same  with  care,  and  without  notice  to  the  petitioner 
or  his  counsel  took  the  same  home  with  him  that  night 
and  proceded  to  and  did  write  an  opinion  therein,  find- 
ing, from  the  citation  and  return,  the  facts  of  the  case, 
and  determined  that  the  petitioner  was  guilty  of  con- 
tempt. 

The  opinion  is  quite  lengthy,  and  no  useful  purpose 
would  be  served  by  setting  it  out ;  however,  the  opin- 
ion and  concluding  paragraphs  thereof  will  later  re- 
ceive consideration. 

When  the  cause  was  called  for  hearing  on  Feb- 
ruary 1st,  the  following  took  place: 

Mr.  Walsh,  counsel  for  the  contemner,  offered  to 
prove  in  detail  the  allegations  of  the  return ;  whereupon 
Mr.  Yates,  the  friend  and  counsel  for  the  court,  made 
this  objection: 

'*Mr.  Yates:  To  the  offer  of  all  these  papers  we 
object  for  the  reason  that  nothing  contained  in  the  cita- 
tion is  based  upon  anything  that  occurred  in  connection 
with  the  Clevinger  case,  but  to  the  contrary,  is  based 
solely  upon  the  charge  that  certain  things  and  occur- 
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rences  recently  took  place  in  this  court,  and  to  the 
proof  of  those  facts  we  direct  the  attention  of  counsel, 
and  pray  that  we  may  meet  the  issue  here  involved 
squarely;  and  for  the  further  reason  that  the  offer  as 
made  in  this  case  is  incompetent,  irrelevant  and  imma- 
terial, and  tends  to  prove  no  issue  herein." 

**Mr.  Walsh :  Now,  while  I  like  always  to  respond 
to  the  cravings  of  my  brother,  or  even  his  yearnings, 
nevertheless  I  say  that  it  is  necessary  to  the  proper  an- 
swer to  this  citation  to  put  in  the  facts  connected  with 
the  writing  of  the  entire  article.'^ 

**The  Court:  Well,  I  think  they  are  in  a  way  im- 
material, Mr.  Walsh,  and  consuming  time  unneces- 
sarily." 

Then  follows  an  extensive  offer  by  Mr.  Walsh,  of 
various  kinds  of  evidence  tending,  as  he  claimed,  to  dis- 
prove contempt  on  the  part  of  Mr.  Nelson,  all  of  which 
was  objected  to,  objections  sustained  and  exceptions 
were  saved. 

After  Mr.  Walsh  had  vainly  insisted  upon  a  hear- 
ing for  his  client,  the  court  closed  the  case  and  pro- 
ceded  to  read  the  opinion  which  had  been  prepared  and 
written  in  the  cause  the  night  before,  which  after  for- 
mal parts,  the  opinion  begins  as  follows : 

**It  was  perfectly  clear  to  me,  when  I  knew  this 
matter  was  coming  on  for  trial  today,  although  the 
truth  of  the  matter  charged  against  this  court  was 
directly  pleaded  in  the  return  of  this  respondent,  that 
no  testimony  could  be  offered  in  the  remotest  way 
tending  to  prove  the  truth  of  the  article  in  the  respect 
wherein  it  is  alleged  in  the  complaint  that  it  consti- 
tuted a  contempt  of  court." 

Continuing,  the  opinion  reviews  and  construes  the 
article  at  great  length,  and  finds  that  it  is  contemp- 
tuous; also  that  the  conduct  and  attitude  of  the  Star 
for  years  past  has  been  disrespectful  and  contemptu- 
ous toward  the  courts  of  Jackson  county,  and  wound 
up  by  saying  that: 
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'*The  defendant  is  pronounced  guilty  of  the  con- 
tempt as  charged,  and  an  order  will  go  that  his  body 
be  attached  and  brought  before  the  bar  of.  this  court 
to  receive  such  punishment  as  the  court  is  prepared 
to  impose  upon  him.'^ 

This  opinion,  however,  was  not  read  or  mentioned 
until  after  the  cause  was  supposed  to  have  been  tried 
on  the  morning  of  February  1st. 

At  the  conclusion  of  the  reading  of  the  opinion, 
the  court  pronounced  the  judgment  of  guilt  and  im- 
posed the  punishment  hereinbefore  mentioned. 

From  this  it  conclusively  appears  that  the  peti- 
tioner was  in  reality  tried  by  Judge  Guthrie  and  found 
guilty  on  the  night  of  January  31,  1913,  with  a  mental 
reservation,  if  I  correctly  understand  the  position  of 
his  counsel,  that  if  anything  should  transpire  the  next 
morning,  February  1st,  at  the  hearing,  which  would 
justify  a  change  of  the  findings  and  the  conclusions 
of  the  court,  it  would  willingly  and  gladly  make  such 
changes  therein   as  justice  and  right  might  require. 

But  as  appears  from  the  opening  paragraph  of 
the  opinion  previously  copied,  the  Judge  had  made  up 
his  mind  the  night  before  the  pretended  trial,  that 
nothing  could  happen  to  cause  the  court  to  change  the 
findings  and  conclusions  stated  in  the  opinion,  because 
he  states  therein  that  he  knew  '*no  testimony  could  be 
offered  in  the  remotest  way  tending  to  prove  the  truth 
of  the  article,''  etc.;  and  in  keeping  with  this  state- 
ment in  the  opinion,  the  court,  in  a  ''wholesale"  man- 
ner absolutely  refused  to  permit  the  counsel  for  the 
petitioner  to  introduce  any  testimony  whatever  in  sup- 
port of  the  allegations  contained  in  his  return  to  the 
citation,  and  in  fact  gave  him  no  hearing  whatever, 
but  proceeded  to  adjudge  petitioner  guilty  and  sen- 
tence him  to  one  day  in  the  county  jail,  in  keeping  with 
the  conclusions  reached  in  the  opinion  written  the  night 
before,  but  not  delivered  until  after  the  pretended 
hearing  was  concluded.    I  use  the  words  ''pretended 
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: ^ 

hearing''  advisedly,  because  no  disinterested  and  un- 
biased mind  can  come  to  any  other  conclusion  from 
reading  this  record,  but  that  the  real  trial  took  place 
on  the  night  of  January  31st,  and  that  the  proceedings 
had  in  court  the  next  morning,  February  1st,  were 
solely  for  the  purpose  of  breathing  life  and  validity 
into  the  unquickened  and  void  judgment  written  the 
night  before. 

This  is  conclusively  shown  not  only  by  the  entire 
proceeding  had  the  next  morning,  but  is  emphasized 
and  clarified  by  the  following  remarks  of  the  court  ad- 
dressed to  Mr.  Walsh,  in  response  to  an  opinion  ex- 
pressed by  him  regarding  his  right  to  *'show  the  facts 
connected  with  the  writing  of  the  entire  article,''  viz.: 
^*The  Court:  Well,  I  think  they  are  in  a  way  imma- 
terial, Mr.  Walsh,  and  consuming  time  unnecessarily." 

Now  we  do  not  wish  to  be  misunderstood  regard- 
ing this  matter.  That  is,  we  do  not  want  to  convey 
the  idea  that  the  court  is  passing  one  way  or  the  other 
upon  the  materiality  of  the  testimony  mentioned,  for 
that  is  not  the  question  we  are  now  considering,  but 
the  question  is,  was  the  petitioner  given  a  hearing 
within  the  meaning  of  the  State  and  Federal  Consti- 
tutions before  he  was  condemned,  or  was  he  in  fact 
tried  the  night  before  with  a  contingent  right,  on  his 
part,  to  have  the  findings  and  judgment  modified  or 
set  aside  in  case  he  should  convince  the  court  that 
the  findings  and  judgment  were  upon  the  facts  im- 
proper, which,  as  we  have  previously  shown  by  a  quo- 
tation from  said  written  opinion  of  the  court,  the  court 
was  satisfied  the  petitioner  would  not  be  able  to  make. 

This  conduct  of  the  court  was  a  plain  violation  of 
the  following  fundamental  rule  of  right,  viz. :  '*He  that 
answereth  a  matter  before  he  heareth  it,  it  is  folly  and 
shame  unto  him."     [Proverbs,  18:13.] 

**That  no  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law."  [Sec.  30, 
Art.  2,  Constitution  of  Missouri,  1875.] 
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"No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any  State  deprive  any 
person  of  life,  liberty  or  property  without  due  process 
of  law."  [Sec.  1,  14th  Amendment  of  the  Constitution 
of  the  United  States.] 

These  constitutional  provisions  are  but  different 
modes  of  expressing  the  fundamental  right  of  man  to 
a  fair  and  impartial  trial,  be  he  innocent  or  guilty. 
This  right  was  announced  by  Solomon  centuries  be- 
fore the  Christian  era.  All  of  those  wise  provisions 
of  fundamental  law  are  grounded  upon  right,  and 
right  is  not  grounded  upon  them.  They  are  but  the 
human  guarantees  that  the  God-given  right,  to  all  man- 
kind, to  life,  liberty  and  property,  shall  not  be  taken 
from  him  without  due  process  of  law. 

This  is  the  best  form  of  government  given  to  man 
upon  earth;  but  thank  God  we  are  promised  a  better 
one  in  the  world  to  come,  where  everyone,  great  and 
small,  shall  be  judged  out  of  the  book  of  life,  '*  accord- 
ing to  their  works.''  [Revelation  chap,  20,  verse 
12.] 

Returning  to  earth. — The  authorities  are  uniform 
in  holding  that  these  constitutional  provisions  are  ap- 
plicable to  every  form  of  procedure  where  the  life, 
liberty  or  property  of  a  person  is  sought  to  be  taken 
from  him,  whether  it  be  by  the  trial  or  appellate  court, 
sitting  alone  or  aided  by  a  jury,  upon  information, 
indictment,  citation  or  appeal,  charged  with  a  mis- 
demeanor, felony,  contempt  of  court,  inferior  or  su- 
perior, or  with  any  other  violation  of  the  law,  where 
a  judgment  or  conviction  is  asked  taking  from  him  his 
life,  liberty  or  property. 

Seemingly,  the  friends  and  counsel  of  the  court  do 
not  seriously  insist  that  the  petitioner  was  actually 
tried  and  heard  in  his  own  defense  before  he  was  con- 
demned, and  deprived  of  his  liberty  within  the  mean- 
ing of  said  constitutional  provisions,  but  insist  that 
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notwithstanding  that  fact,  he  was  not  deprived  there- 
by, of  any  of  his  legal  rights,  because  as  they  contend, 
the  record  shows  he  was  unquestionably  guilty  of  con- 
tempt, and  if  he  had  been  given  a  timely  hearing  the 
result  would  have  been  the  same. 

That  may  be  true,  yet  counsel  overlook  the  larger 
fact,  namely;  that  even  the  most  guilty  are  entitled 
to  a  fair  and  impartial  trial  before  he  can  be  legally 
pronounced  guilty.  A  person  may  be  guilty  of  the 
most  atrocious  crime,  which  may  be  known  to  hundreds 
and  he  may  have  proclaimed  his  guilt  from  the  house- 
tops, nevertheless,  he  must  be  accorded  the  same  fair 
and  impartial  trial,  according  to  the  forms  of  law,  that 
would  be  accorded  to  a  king,  prince  or  potentate.  The 
assassins  of  Presidents  Garfield  and  McKinley  were 
tried  according  to  the  mandates  of  both  the  State  and 
Federal  Constitution,  yet  they  were  unquestionably 
guilty  of  murder ;  while  in  the  case  at  bar,  the  petition- 
er, at  most,  was  only  constructively  guilty  of  contempt, 
Mr.  Murphy  being  the  real  party  in  guilt. 

We  will  cite  and  quote  from  but  a  few  of  the  cases 
bearing  directly  upon  the  question  now  before  us. 

In  In  re  Clark,  208  Mo.  121, 1.  c.  147,  this  court  held 
in  a  kindred  case  that  a  notice  and  trial  are  prerequi- 
site to  a  valid  judgment  of  conviction  for  an  indirect 
or  constructive,  contempt. 

In  discussing  that  question,  in  that  case,  Judge 
Lamm,  in  speaking  for  the  Court  in  Banc,  said:  '*If,  on 
the  other  hand,  the  contempts  charged  in  the  judgment 
•  at  bar,  be  indirect  or  constructive  contempts,  the  con- 
temner, under  our  statutes  (Sec.  1618,  R.  S.  1899,  su- 
pra), and  under  the  common  law,  as  will  presently  be 
pointed  out,  is  entitled  to  notice,  reasonable  time  and 
a  hearing,  or  else  he  is  condemned  without  due  process 
of  law  as  defined  in  the  books.  [See  Womach  v.  St. 
Joseph,  201  Mo.  1.  c.  482,  et  seq.]  As  will  be  seen  also, 
our  statutes  are  but  declarative  of  the  common  law  in 
the  foregoing  respects,  as  in  many  others.    Being  so 
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declarative  (in  all  respects  pertinent  here)  we  need 
pay  little  attention  to  questions  relating  to  their  con- 
stitutionality, suggested  by  the  circuit  attorney." 

So  in  the  case  of  Barber  Asphalt  Paving  Company 
V.  Ridge,  169  Mo.  376,  1.  c.  384,  the  court,  in  the 
opinion  written  by  Gantt,  J.,  says  that  due  process  of 
law  is  synonymous  with  **the  law  of  the  land,"  and 
states  that  the  definition  most  often  quoted  and  ap- 
proved is  that  given  by  Mr.  Webster  in  the  Dartmouth 
College  case,  4  Wheat.  518,  which  is  as  follows: 

''By  the  law  of  the  land  is  most  clearly  intended 
the  general  law;  a  law  which  hears  before  it  condemns ; 
which  proceeds  upon  inquiry;  and  renders  judgment 
only  after  trial." 

Professor  McGehee,  in  his  work  on  *'Due  Process 
of  Law,"  says  at  page  73:  ''Justice  requires  that  a 
hearing  and  an  opportunity  to  present  defenses  must 
precede  condemnation.  Around  this  ideal  of  justice 
has  grown  up  the  constitutional  conception  of  'the  law 
of  the  land'  or  due  process  of  law,  but  the  ideal  was 
not  confined  to  one  system  of  jurisprudence,  and  was 
common  to  thoughtful  men  everywhere." 

These  observations  are  clearly  applicable  to  this 
case  so  that  further  discussion  would  be  a  superer- 
ogation of  time  and  labor.  [McClatchy  v.  Superior 
Court  of  Sacramento  County,  119  Cal.4i3,  39  L.  E.  A. 
691,  and  cases  cited ;  State  ex  rel.  v.  Judges  Civil  Dis- 
trict Court,  32  La.  Ann.  1256;  Walter  Cabinet  Com- 
pany V.  Eussell,  250  111.  416;  Hovey  v.  Elliott,  167  XT. 
S.  409;  Mylius  v.  McDonald,  10  L.  E.  A.  (N.  S.)  198.] 

Entertaining  these  views  we  are  of  the  unani- 
mous opinion  that  the  petitioner  should  be  discharged ; 
and  it  is  so  ordered. 

All  concur,  Broivn,  J.,  in  last  paragraph  and  re- 
sult only. 
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THE  STATE  v.  A.  J.  BASS,  Appellant. 

In  Banc,  June  2,  1913. 

EVIDENCE:  Experiments  Made  Out  of  Court:  Gun  Shells: 
Penetrating  Force  When  Exploded  In  Burning  Building.  A 
non-expert  witness  should  not  be  permitted  to  testify  to  the 
results  of  experiments  made  out  of  court,  but  a  witness  who 
is  an  expert  and  has  made  experiments  under  conditions  and 
circumstances  as  nearly  similar  as  possible  to  those  In  the 
concrete  case  may  be  permitted  to  state  the  result  of  his  experi- 
ments made  out  of  court.  But  evidence  based  on  experiments 
should  be  receiyed  with  the  greatest  caution,  and  unless  the 
experiments  are  shown  to  have  been  made  under  essentially 
the  same  conditions,  they  not  only  tend  to  confuse  and  mislead 
the  Jury,  but  are  prejudicial.  Defendant  was  on  trial  for  mur- 
dering his  wife.  The  State's  theory  was  that  he  had  shot  her 
with  a  shot  gun,  in  their  own  house  in  the  night  time,  and  set 
fire  to  the  house  to  burn  up  her  body  and  conceal  his  crime. 
After  the  fire  the  charred  trunk  of  her  body  was  buried,  and 
six  days  later  exhumed,  and  an  examination  showed  shot  had 
entered  the  region  about  the  heart.  In  the  house,  near  where 
the  wife's  body  was,  was  a  large  earthen  churn,  in  which  were 
twelve  or  fifteen  hundred  shells,  and  as  the  house  burned 
frequent  reports,  as  of  gunshots  and  a  sham  battle,  were  heard 
by  the  neighbors  who  had  gathered  at  the  scene.  Numerous 
witnesses,  who  are  not  shown  to  be  experts,  testified  that  they 
had  often  thrown  shells  into  fires,  and  that  they  did  not  explode 
when  unconflned  and  had  no  penetrating  force.  None  of  them 
testified  that  the  shells  with  which  they  experimented  were 
Identical  or  reasonably  similar  to  those  in  the  earthen  churn, 
or  even  proximately  similar  as  to  metal  or  paper  or  quantity 
of  powder  or  size  of  shot  Held,  that  the  testimony  was  inad- 
missible and  prejudicial  error.  And  a  like  ruling  is  made  as 
to  experiments  as  to  the  explosive  effect  of  coal  oil  if  confined 
in  a  can  and  left  in  a  burning  building. 


:     Motive:    Remote    Dlfflcuity.      Testimony    that    ten 

months  prior  to  his  wife's  death,  there  was  a  temporary 
estrangement  between  defendant  and  his  wife,  and  he  said, 
during  that  estrangement,  that  unless  his  wife  permitted 
him  to  see  his  children  he  would  ''get  a  gun  and  go  and 
see  them,"  does  not,  on  account  of  its  remoteness  and  the 
fact  that  soon  thereafter  he  and  his  wife  were  reconciled 
and  lived  peaceably  afterwards,  tend  to  establish  a  motive 
for  shooting  her  with  a  shot  gun. 
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3.  SUFFICIENCY  OF  EVIDENCE:  Weight:  Appellate  Practice. 
The  rule  sometimes  stated  that  the  Supreme  Ck)urt  will  not 
weigh  the  eyidence  In  a  law  case,  that  it  is  for  the  Jury  to 
weigh  the  evidence,  is  too  generaL  The  true  rule  is  that 
where  there  is  a  conflict  between  the  material  testimony,  the 
appellate  court  will  not  undertake  to  decide  which  is  of 
the  greater  probative  force,  because  it  is  the  exclusive  province 
of  the  jury  to  pass  upon  the  credibility  of  witnesses;  is  such 
a  case;  but  where  the  appellate  court  finds  upon  an  analysis 
of  the  testimony,  which  it  must  needs  make  in  every  case,  that 
there  is  an  absence  of  substantial  evidence  to  convict,  it  becomes 
the  exclusive  duty  of  the  court  to  reverse  the  judgment. 

4.  :  Corpus  Delicti.    To  establish  the  corpus  delicti  there 

must  be  substantial  proof  that  deceased  died  from  a  wound 
unlawfully  infiicted  by  defendant  Both  the  criminal  act  and 
the  agency  of  defendant  must  be  shown.  And  in  this  case 
the  evidence  does  not  establish  either. 


:   :    Proof  of   Motive    Necessary.      Where    the 

oorpiU  delicti  has  not  been  fully  proved,  proof  of  lack  of 
motive  is  permissible,  as  tending  to  lessen  the  force  of  what- 
ever of  proof  may  have  been  made  of  the  corpus  delicti; 
and  where  there  is  at  most  only  unsatisfactory  proof  that 
deceased  was  shot,  and  none  that  defendant  shot  her,  proof  of 
motive  becomes  material  to  establish  defendant's  guilty  agency. 
And  in  this  case  there  is  no  proof  of  motive. 


:  :  Running  Away  from  Scene.    The  fact  that 

defendant,  when  he  discovered  the  upper  part  of  the  house  on 
fire,  ran  away  and  shouted  to  the  neighbors  that  his  house  was 
on  fire,  his  wife's  dead  body  being  in  that  upper  part  when  the 
neighbors  came,  is  not  a  circumstance  sufficient  to  indicate  he 
is  guilty  of  murder.  It  may  indicate  a  lack  of  manhood  and  a 
selfish  fear  that  led  him  to  abandon  her  and  save  himself,  but 
it  does  not  indicate  that  he  shot  her  before  leaving.  It  would 
be  conjecture  to  base  a  conviction  of  murder  upon  such  a  circuiil- 
stance.  And  when  the  dullness  of  intellect  and  habits  of  life 
of  defendant  are  considered,  it  does  not  indicate  an  abnormal 
propensity. 


7.   :  Insufficient.    The  evidence  in  this  case  is  held  insuf« 

ficient  to  support  a  verdict  of  guilty  of  any  degree  of  homicide, 
and  defendant  is  discharged. 

Appeal  from  Greene  Criminal  Conrt. — Hon.  Alfred 
Page,  Judge. 

Revebsed. 
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Hamlin  S  Seawell  for  appellant. 

There  is  absolutely  no  substantial  evidence  upon 
which  to  base  the  judgment  of  conviction  in  this  case. 
When  the  evidence  of  tlie  State  is  considered  calmly 
and  with  impartiality  and  without  passion  or  preju- 
dice, it  simply  discloses  that  appellant's  wife  was 
foimd  in  the  remains  of  a  burning  building  where  she, 
her  husband  and  children,  had  lived,  and  that  after 
several  examinations  shot  were  found  in  the  heart  and 
lungs  cavity  and  a  wound  through  her  heart ;  that  her 
body  was-  in  such  a  condition  the  physicians  on  the 
part  of  the  State  were  unable  to  give  substantial  evi- 
dence of  the  cause  of  death.  The  condition  in  which 
they  found  her  body  was  such  that  they  were  unable 
to  state  whether  she  had  received  wounds  upon  other 
parts  of  her  body,  although  one  of  the  witnesses  for 
the  State  discovered  an  additional  wound  in  the  back 
of  a  large  size  near  her  hips.  Whether  she  came  to 
her  death  on  account  of  these  wounds  or  by  means  of 
suffocation  was  a  matter  of  mere  speculation  and  con- 
jecture on  the  part  of  the  State.  The  case  is  based 
wholly  upon  circumstantial  evidence.  If  there  had  not 
been  a  large  number  of  gun  shells  in  the  house,  which 
all  the  evidence  shows  exploded  at  some  time  during 
the  fire,  still  the  evidence  on  the  part  of  the  State  as 
to  the  cause  of  death  would  be  insuflBcient.  The  law 
is  well  settled  in  this  State  that  the  facts  and  circum- 
stances must  form  a  complete  chain  pointing  to  the 
gnilt  of  a  defendant  and  that  they  must  be  consistent 
vith  his  guilt  and  inconsistent  with  every  reasonable 
hypothesis  except  that  of  guilt.  If  the  testimony  of 
appellant  is  disregarded  altogether,  are  the  facts  and 
circumstances  as  to  the  cause  of  death  inconsistent 
with  his  innocence!  The  autopsy  disclosed  certain 
conditions  which  conclusively  establish  the  fact  that 
her  death  was  not  caused  by  a  gun  shot  wound  as  al- 
leged in  the  information.    The  appellant  however,  is 
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ijot  charged  with  the  duty  of  explaining  the  canse  of 
death,  but  his  evidence  overwhehningly  establishes 
that  suffocation  was  the  cause.  In  place  of  convict- 
ing appellant  upon  the  charge  in  the  information,  he 
was  convicted  of  failing  to  rescue  his  wife  from  the 
fire.  If  the  shot  had  been  found  in  any  other  portion 
of  her  body  the  prejudice  would -not  have  been  so 
Ftrong,  and  although  the  other  parts  were  in  such  a 
condition  that  they  would  not  have  disclosed  other  shot 
by  the  shells  and  although  the  State's  witness  testified 
that  he  discovered  a  large  wound  in  the  lower  part  of 
her  back  which  was  overlooked  by  the  physicians,  still, 
the  minds  of  the  jury  were  centered  upon  a  shot  in  the 
lieart.  It  is  for  this  court  to  say  whether  under  such 
circumstances  all  rules  and  precedence  must  be  sus- 
pended and  the  appellant  be  deprived  of  his  liberty  for 
life  for  alleged  crime  he  did  not  commit.  This  court 
has  repeatedly  and  boldly  declared  the  law  applicable 
to  fc>uch  cases  depending  upon  circumstantial  evidence 
and  has  sheltered  the  innocent  from  oppression  caused 
by  the  passion  and  prejudice  of  a  jury.  State  v.  Gor- 
don, 199  Mo.  561;  State  v.  Crabtree,  170  Mo.  642; 
State  V,  Nesenhener,  164  Mo.  461 ;  State  v.  Scott,  177 
Mo.  673;  State  v.  Mahan,  138  Mo.  112;  State  v.  King, 
174  Mo.  662;  State  v.  Marshall,  47  Mo.  378. 

J'Jlliott  W.  Major,  Attorney-General,  and  John  M. 
Daw.son,  Assistant  Attorney-General,  for  the  State. 

(1)  There  was  ample  substantial  evidence  to  sup- 
port the  verdict.  Appellant  states  that  he  jumped 
from  the  upstairs  window  and  told  his  wife  to  follow 
him,  knowing  at  the  time  of  her  pregnant  condition, 
and  says  he  intended  to  take  the  hack  to  the  window 
and  rescue  her.  His  only  excuse  for  not  taking  the 
hack  to  the  window  was  that  his  fall  from  the  window 
had  stunned  hifa,  yet  he  wants  credit  for  doing  the 
rational  thing,  immediately  upon  the  regaining    his 
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senses,  in  going  to  a  neighbor's  and  calling  for  help. 
He  knew  enough  to  call  for  help.  Then  he  knew  his 
wife  was  upstairs  in  the  burning  building,  with  no 
means  of  escape,  and  that  she  would  perish  without 
his  assistance.  When  the  witnesses  came,  in  response 
to  his  call  for  help,  he  inquired  for  his  wife.  The  jury 
could  not  reconcile  his  contradictory  statements — that 
he  left  his  wife  in  the  burning  building,  and  yet,  in- 
quired where  she  was.  This  court  will  not  convert 
itself  into  a  trier  of  facts  and  undertake  to  find  a  re- 
sult diflferent  from  that  of  the  jury  where  there  is 
ample  evidence  to  support  the  verdict.  4  Elliott  on 
Evidence,  sec.  2723;  People  v.  Arnold,  43  Mich.  305; 
State  V.  Alexander,  184  Mo.  266;  State  v.  McCullough, 
171  Mo.  574;  State  v.  Sayman,  103  Mo.  App.  141;  State 
V.  ThomhiU,  177  Mo.  691;  State  v.  McKenzie,  177  Mo. 
699;  State  v.  Nave,  185  Mo.  125;  State  v.  Tetrick,  199 
Mo.  100;  State  v.  Matthews,  202  Mo.  148;  State  v. 
Smith,  109  Mo.  706;  State  v.  Williams,  199  Mo.  137; 
State  V.  Williams,  186  Mo.  128;  Henshaw  v.  State, 
147  Ind.  362.  This  court  will  determine  whether  or 
not  there  is  sufficient  evidence  to  support  the  judg- 
ment. State  V.  Gordon,  199  Mo.  561;  State  v.  Crab- 
tree,  170  Mo.  642.  (2)  Appellant  complains  that  the 
court  erred  in  permitting  witnesses  to  testify  as  to  the 
effect  produced  by  the  explosion  of  shells,  for  the  rea- 
son that  said  evidence  was  not  based  upon  similar  cir- 
cumstances and  conditions  as  existed  at  the  time  of  the 
fire,  and  permitting  evidence  as  to  the  effect  of  fire 
upon  coal  oil  contained  in  cans,  or  upon  empty  cans, 
under  conditions  not  based  upon  similar  facts.  The 
tests  with  reference  to  the  explosion  of  cartridges, 
similar  to  those  appellant  had  in  his  house,  and  of  the 
result  'of  a  shot  from  a  shotgun  like  appellant's,  was 
introduced  by  both  the  State  and  appellant.  The  State 
contended,  through  tests  and  expert  witnesses,  that 
when  shells  exploded  the  shot  therein  would  have  no 
force,  and  would  not  enter  even  the  body  of  a  human 


Digitized  by 


Google 


112        SUPREME  COURT  OF  MISSOUBI, 

State  V.  Bass. 

being;  that  the  shell  must  be  confined  in  the  barrel  of  a 
gun  in  order  to  have  any  force,  and  that  oil  in  a  can 
would  explode.  Appejlant  introduced  the  evidence  of 
witnesses  who  had  performed  the  test,  under  circum- 
stances as  nearly  similar  as  ordinary  human  ingenuity 
could  devise,  and  by  other  witnesses,  that  shot,  when 
exploded  from  shells,  went  with  such  force  as  to  pen- 
etrate the  flesh  of  a  beef  heart,  and  also,  that  an  empty 
coal  oil  can  would  go  through  fire  without  being  marred 
or  demolished;  also,  that  a  shotgun  similar  to  appel- 
lant's fired  at  a  person,  across  a  room,  the  size  of  the 
one  in  appellant's  house,  would  bore  a  hole  through  the 
body,  or  tear  away  a  portion  of  same ;  also,  that  a  shot 
from  said  gun,  fired  at  that  distance,  would  not  lodge 
in  the  body  of  a  human  being.  These  tests  were  com- 
petent and  were  questions  for  the  jury.  It  is  true, 
there  was  no  evidence  from  the  manufacturer  of  the 
shells  used  in  experimenting,  tending  to  show  that  they 
were  the  same  kind  as  appellant  had  in  his  house  at 
the  time  of  the  fire,  but  the  trial  court  must  be  left  to 
determine  absolutely,  and  without  review,  the  required 
qualifications  of  a  witness.  Wigmore  on  Ev.,  sec.  561 ; 
State  V.  Green,  229  Mo.*  642. 

WALKER,  J. — The  prosecuting  attorney  of 
Greene  county  at  the  March  term,  1911,  of  the  criminal 
court  of  said  county,  filed  an  information  charging  the 
defendant  with  murder  in  the  first  degree  in  having 
shot  his  wife  to  death  with  a  shotgun  at  their  home  on 
the  morning  of  January  24, 1911.  Upon  a  trial  defend- 
ant was  convicted  of  murder  in  the  first  degree  and 
his  punishment  assessed  at  imprisonment  in  the  peni- 
tentiary for  life. 

Th6  defendant  with  his  family,  consisting  of  his 
wife  and  two  small  children,  the  elder  under  the  age 
of  five  years,  occupied  a  frame  dwelling  on  the  county 
road  near  the  town  of  Bassville,  Greene  county;  The 
dwelling  consisted  of  three  rooms  downstairs  and  one 
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partitioned  oflf  upstairs,  two  other  upstairs  rooms  be- 
ing simply  floored  but  otherwise  unfinished  and  sepa- 
rated from  each  other  only  by  open  studding.  A  brick 
flue  ran  up  through  the  center  of  the  building  and  a 
narrow  inclosed  stairway  from  the  first  to  the  second 
story  ran  alongside  the  flue.  Defendant  was  very  poor, 
of  humble  station,  ignorant,  and  of  a  low  order  of  men- 
tality. His  vocation  consisted  in  doing  day's  labor  at 
whatever  he  could  turn  his  hand  to.  Like  many  of  his 
class  found  in  certain  country  districts  he  was  ad- 
dicted to  hunting  such  small  game  as  rabbits  and  par- 
tridges, and  in  consequence  of  this  habit  was  possessed 
of  a  shotgun. 

About  four  or  five  o'clock  of  the  morning  of  Jan- 
uary 24, 1911,  persons  living  in  the  same  neighborhood 
as  defendant  were  aroused  by  his  hallooing,  as  he  ran 
up  and  down  the  road,  that  his  house  was  on  fire,  and 
that  everything  was  burning  up;  the  neighbors  re- 
sponded to  his  call  and  upon  arriving  at  the  scene 
found  the  upper  part  of  the  building  in  flames  to  such 
an  extent  that  it  was  impossible  to  get  upstairs.  Sev- 
eral persons  went  into  the  lower  rooms  and  carried 
out  different  articles  of  household  furniture.  It  ap- 
pears that  the  defendant,  after  having  aroused  the 
neighbors,  ran  back  to  his  home  where  those  arriving 
found  him  apparently  in  great  distress,  standing  near 
or  leaning  on  a  hack  or  old  vehicle  in  which  were  his 
little  children  covered  up  with  bedclothes,  the  shotgun 
also  being  in  the  hack;  upon  being  asked  where  his 
wife  was,  defendant  said  in  a  hysterical  manner  he 
knew,  or  he  was  sure,  she  was  in  the  burning  building ; 
after  the  flue  fell  such  portions  of  her  body  as  had 
not  been  entirely  consumed  by  the  fire  were  seen  lying 
on  the  ruins  of  the  flue.  Her  limbs  were  almost  en- 
tirely burned  off,  as  well  as  her  head,  the  trunk  of  her 
body  being  very  badly  burned  and  charred.  While  the 
house  was  burning,  frequent  reports  were  heard  as  of 
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gunshots  which  were  explained  to  have  been  the  dis- 
charge of  cartridges  which  defendant  said  he  had  kept 
to  the  number  of  twelve  or  fifteen  hundred,  for  the  pur- 
pose of  sale,  as  well  as  for  use  in  his  shotgun;  these 
cartridges  were  said  to  have  been  on  the  steps  of  the 
stairway  leading  to  the  upper  rooms  and  in  a  large 
earthen  chum  which  stood  immediately  under  the  up- 
per part  or  head  of  the  stairway.  Among  other  testi- 
mony introduced  on  behalf  of  the  State,  it  was  shown 
that  the  defendant  the  afternoon  before  the  fire  had 
gone  out  hunting  and  had  killed  two  or  three  rabbits 
which  he  had  taken  to  a  country  store  near  by  and  sold, 
and  with  the  proceeds  had  bought  a  small  quantity  of 
coal  oil ;  that  he  also  bought  at  the  same  time,  with  cash 
his  father  had  paid  him  for  a  day's  wages,  a  25-pound 
sack  of  flour,  a  can  of  baking  powder,  and  some  candy 
for  the  children.  A  witness  named  Russell  Bass  as- 
sisted the  defendant  in  carrying  the  goods  purchased 
part  of  the  way  towards  his  home,  when  he  was  met 
by  his  wife  and  children,  his  wife  taking  the  coal  oil 
can,  one  of  the  children  the  baking  powder  can,  and 
the  smaller  one  the  candy.  When  they  reached  their 
home  the  wife  at  once  filled  two  lamps  with  coal  oil, 
and  a  lantern  which  was  used  by  the  husband  to  give 
light  at  the  wood  pile  while  he  cut  up  wood  for  the 
kitchen  stove  to  enable  her  to  cook  supper.  The  filling 
of  the  lamps  and  the  lantern  took,  defendant  says, 
nearly  all  the  oil  he  had  bought.  The  testimony  as  to 
what  occurred  after  defendant  met  his  wife  and  chil- 
dren as  he  was  on  his  way  home  from  the  store,  and  af- 
ter he  reached  home,  is  confined  wholly  to  his  state- 
ments. He  says  it  was  his  purpose  the  next  day  to"  go  to 
work  for  his  father  who  lived  in  the  neighborhood,  and 
he  and  his  wife  talked  the  matter  over  after  they  had 
^aten  supper,  and  agreed  that  it  was  best  for  her  and 
the  children  to  go  with  him  and  stay  at  his  father's 
while  he  was  employed  there;  that  they  retired  early, 
^11  sleeping  in  one  bed;  that  he  was  awakened  some- 
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time  between  twelve  and  three  o'clock  by  the  barking 
of  neighbors'  dogs,  when  he  arose  and  placed  a  stick 
of  wood  on  the  fire  and  went  back  to  bed;  he  went  to 
sleep  at  once  and  heard  nothing  more  until  sometime 
between  four  and  five  o'clock  in  the  morning,  when 
he  was  awakened  by  his  wife  calling  him  to  get  up,  that 
the  house  was  on  fire.  lie  arose  hastily,  put  on  a  por- 
tion of  his  clothing,  and  he  and  his  wife  carried  the 
children  out  and  put  them  in  the  old  hack,  which  stood 
some  distance  from  the  building,  taking  out  some*  bed- 
clothes to  wrap  them  in.  They  then  drew  some  water 
from  the  well  with  which  to  put  out  the  fire,  and  worked 
together  in  their  efforts  to  accomplish  this  and  thought 
they  had  gotten  it  under  control  when  the  defendant 
went  upstairs  and  discovered  it  had  broken  out  afresh; 
he  and  his  wife  then  drew  more  water  from  the  well, 
put  it  in  a  tub,  and  carried  it  upstairs,  and  threw  it 
on  the  fire;  finding  their  efforts  unavailing  and  that 
it  was  dangerous  to  remain  longer  upstairs  on  account 
of  the  fire  and  suffocating  smoke,  the  defendant  called 
to  his  wife  and  told  her  they  had  better  get  out  of  the 
building,  and  for  her  to  follow  him.  That  the  steam 
from  the  water  and  smoke  from  the  fire  had  become  so« 
dense  he  could  not  see  his  wife,  but  knew  she  was 
near  him  when  he  called  to  her.  That  he  ran  to  a  win- 
dow and  either  raised  it  or  kicked  it  out,  he  doesn't 
remember  which,  and  let  himself  down  to  the  ground, 
it  being  his  intention  to  pull  the  hack  up  under  the 
window  so  that  his  wife  might  jump  out  on  the  feather- 
bed which  they  had  carried  out  and  placed  in  the  hack. 
That  the  fall  to  the  ground  rendered  him  partially  un- 
conscious for  a  few  minutes,  and  when  he  had  come 
to  himself  he  ran  to  the  neighbors  to  give  the  alarm, 
not  knowing  whether  his  "wife  had  escaped  from  the 
building  or  not.  His  testimony  as  to  what  he  did  there- 
after is  in  a  measure  corroborated  by  the  neighbors 
who  were  aroused  by  his  cries  for  help.  He  says  he  first 
went  to  the  house  of  a  neighbor  named  Davis,  and 
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appealed  to  him  to  come  and  help  him,  and  then  ran 
to  the  house  of  an  uncle,  Sampson  Bass,  and  hallooed 
that  his  house  was  on  fire  and  to  come  and  help  him 
put  it  out;  others  heard  his  cries  and  rushed  to  the 
scene;  he  then  ran  back  to  the  house  and  found  his 
little  children  crying  and  that  he  was  so  exhausted  and 
overcome  he  could  do  nothing  except  stay  with  the 
children  and  lean  on  the  hack  for  support.  The  wit- 
nesses all  testified  that  his  cries  for  help  were  those 
of  one  in  distress,  and  that  he  evinced  great  excite- 
ment. When  asked  by  Davis  where  his  wife  was,  de- 
fendant said  she  was  dead,  and  afterwards  that  she 
was  carrying  things  out  of  the  house.  His  inability  to 
express  himself  clearly  and  consistently,  even  in  a  cool 
and  collected  condition,  is  evident  from  his  testimony 
as  found  in  the  record.  When  the  neighbors  who  had 
responded  to  his  call  reached  the  house,  they  found 
the  upper  part  of  it  in  flames,  and  after  they  had  taken 
out  such  articles  of  household  furniture  as  they  were 
able  to  carry,  the  brick  flue  fell  and  the  wife's  body 
was  discovered  on  the  ruins,  with  her  limbs  as  well 
as  her  head  partially  burned  up  and  the  trunk  of  her 
body  very  much  burned  and  charred.  While  the  fire 
was  in  progress  there  was  an  almost  continuous  dis- 
charge of  the  cartridges  which  sounded,  as  the  wit- 
nesses say,  like  a  sham  battle. 

The  theory  of  the  State  was  that  the  defendant 
had  taken  the  coal  oil  which  he  had  bought  the  night 
before  at  Bassville,  and  after  shooting  his  wife,  had 
distributed  the  oil  over  the  interior  of  the  house  and 
furniture  and  had  then  set  fire  to  the  building  with 
the  intention  of  destroying  the  evidences  of  his  crime. 
The  purchase  of  the  coal  oil  is  the  only  circumstance 
in  support  of  this  theory.  There  was  no  odor  of  coal 
oil  evident  to  any  of  the  witnesses,  and  the  can  in 
which  he  had  brought  it  home  was  found  intact  after 
the  fire  except  that  the  spouts  were  melted  off,  giving 
a  color  of  truth  to  the  defendant's  statement  that  his 
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wife  had  emptied  the  can  in  filling  two  lamps  and  a 
lantern  the  evening  before.  The  lantern  was  found  al- 
most filled  with  oil  and  was  thus  taken  out  of  the 
burning  building.  There  is  no  testimony  as  to  the 
lamps. 

About  ten  months  before  the  wife's  death  defend- 
ant came  to  one  T.  M.  Hunter,  a  blacksmith,  living  in 
Springfield,  and  said  that  he  and  his  wife  had  parted 
and  that  the  wife  was  then  in  Springfield  and  that  de- 
fendant had  gone  up  to  see  the  children  and  that  she 
would  not  let  him  see  them,  but  that  he  would  get  a 
gun  and  would  see  them;  the  blacksmith  warned  him 
not  to  do  anything  of  that  kind;  and  that  defendant 
did  nothing  further  than  to  make  the  remark;  that  a 
reconciliation  was  effected  soon  thereafter  between  the 
parties,  and  there  was  no  subsequent  differences  be- 
tween them.  This  fact  was  introduced  by  the  State  as 
showing  a  motive  for  the  crime.  There  was  evidence 
that  the  wife  was  several  months  advanced  in  preg- 
nancy at  the  time  of  her  death. 

In  further  corroboration  of  the  testimony  of  the 
defendant  that  his  wife  and  he  had  endeavored  to  put 
out  the  fire,  witnesses  stated  that  upon  going  to  the 
well  while  the  house  was  burning  they  found  the  well 
rope  and  the  well  curb  wet  as  though  water  had  re- 
cently been  drawn  therefrom. 

The  remains  of  the  wife  were  buried  the  next  day 
after  the  fire,  but  were  subsequently  exhumed  on  two 
different  occasions,  the  first  about  six  days  after  the 
burial;  upon  the  second  exhumation  the  heart  and 
others  organs  were  removed  and  examined.  These,  on 
account  of  having  been  subjected  to  great  heat,  had 
undergone  marked  physical  changes,  rendering  it  dif- 
ficult for  the  physicians  who  made  the  autopsy  to  reach 
any  definite  conclusion  as  to  the  cause  of  the  wife's 
death  or  to  indicate  anything  except  that  some  shot 
were  found  in  the  cavity  of  the  trunk  and  a  few,  as 
testified  to  by  one  of  the  witnesses,  in  the  lower  part 
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of  the  pericardium,  or  the  investing  membrane  of  the 
heart,  there  also  being  what  appeared  to  be  wounds 
in  the  heart  The  State's  contention  is  that  these 
were  due  to  a  gunshot  fired  from  a  shotgun  in  the 
hands  of  the  defendant ;  that  of  the  defense  being  that 
the  shot  came  from  exploding  cartridges,  and  that  the 
wife's  death  was  due  to  suffocation  or  other  causes 
Ihan  having  been  shot  by  the  defendant.  There  waa 
no  evidence  as  to  the  condition  of  the  shotgun  which 
was  found  in  the  hack,  where  defendant  said  he  had 
left  it  the  night  before  the  fire ;  whether  the  gun  wa& 
loaded  or  unloaded,  or  having  been  loaded  had  re- 
cently been  discharged,  does  not  appear;  in  fact,  there 
is  little  or  no  evidence  in  regard  to  the  gun,  except  its 
location.  There  was  much  evidence  pro  and  con  as  to 
the  condition  of  the  blood  found  in  the  heart  and  large 
vessels  connecting  therewith,  in  an  attempt  to  show 
whether  the  shot  found  in  the  body  entered  it  before 
or  after  death  and  as  to  whether  the  death  was  caused 
by  a  gunshot  or  suffocation,  and  as  to  the  force  of  shot 
from  cartridges  when  caused  to  explode  by  heat.  All 
of  this  testimony,  expert  and  otherwise,  upon  impar- 
tial analysis  is  found  to  be  very  unsatisfactory  as  af- 
fording reasons  for  a  conclusion,  one  way  or  the 
other,  as  to  the  cause  of  the  wife's  death. 

Defendant  in  and  out  of  court  related  substantially 
the  same  story  he  had  told  from  the  beginning.  Dis- 
charged after  two  preliminary  examinations,  he  went 
to  Arkansas,  not  for  the  purpose  it  appears  of  flighty 
or  to  evade  arrest,  but  acting  upon  the  advice  of  rela- 
tives who  desired  to  get  him  away  from  the  scene  of 
his  trouble;  he  returned  when  he  learned  that  an  in- 
formation had  been  filed  against  him. 

Other  facts  not  hereinbefore  stated  will,  if  neces- 
sary to  an  elucidation  of  the  case,  be  set  forth  in  their 
order  in  the  opinion. 

The  court  instructed  the  jury  as  to  the  formal  re- 
quisites necessary  to  authorize  the  finding  of  defend- 
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ant  guilty  as  charged ;  the  technical  words  used  in  an 
indictment  for  murder  in  the  first  degree  being  defined 
according  to  approved  definitions.  The  necessary  pre- 
sumption following  the  use  of  a  deadly  weapon  was 
elaborately  explained  and  what  was  necessary  for  the 
jury  to  find  to  constitute  the  defendant  guilty  of  mur- 
der in  the  first  degree ;  the  effect  and  the  weight  to  be 
given  the  testimony  of  physicians  and  experts  was  ex- 
plained in  an  instruction  which  has  often  received 
the  approval  of  this  court ;  that  the  presumption  aris- 
ing from  statements  made  by  the  defendant  against 
or  for  himself,  together  with  the  caution  to  be  observed 
by  the  jury  in  considering  such  statements ;  the  distinc- 
tion between  direct  and  circumstantial  evidence  was 
clearly  made,  and  the  manner  in  which  each  was  to  be 
considered  was  correctly  defined ;  this  was  followed  by 
an  explanation  of  the  weight  to  be  given  circumstantial 
evidence;  also  as  to  the  manner  in  which  the  testi- 
mony of  the  defendant  was  to  be  considered  generally 
on  account  of  his  being  the  defendant  and  on  trial. 
The  jury  were  further  told  that  they  were  the  judges 
of  the  credibility  of  the  witnesses,  and  the  weight  to 
be  given  their  testimony,  and  as  to  what  they  might 
take  into  consideration  in  weighing  the  testimony  of 
such  witnesses.  The  presumption  of  innocence  of  the 
defendant  was  reiterated  and  that  it  devolved  on  the 
State  to  prove  his  guilt  beyond  a  reasonable  doubt, 
and  the  latter  was  defined  in  an  instruction.  No  sub- 
stantial objection  can  be  urged  to  the  forms  of  the 
instructions  given  so  far  as  they  attempted  to  direct 
the  jury  as  to  the  law  if  there  was  evidence  sufficient 
to  authorize  a  verdict  of  guilt.  Twelve  instructions 
asked  by  the  defendant  were  refused  by  the  court. 
They  were  in  the  main  substantially  the  same  as  the 
instructions  given,  but  were  expressed  in  different 
words,  and  the' defendant  suffered  no  prejudice  by  rea- 
son of  their  refusal. 
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I.  In  view  of  the  importance  of  this  case,  involv- 
ing as  it  does  the  life  imprisonment  of  the  defendant, 
the  manner  pursued  by  the  State  in  the  examination 
of  witnesses  who  had  experimented  in  the  explosion  of 
shells,  deserves  serious  consideration. 
Experiments  This  examination  consisted  in  putting  a 
Ca'rtHdgea  and  i^ii^l^^r  of  persons  on  the  stand  and  ex- 
Coai  oil.  amining  them  as  to  the  effect  of  explod- 

ing loaded  shells  by  heat,  evidently  for 
the  purpose  of  refuting  the  theory  it  was  anticipated 
the  defendant  would  advance  that  the  shots  found  in 
the  wife's  body  were  from  shells  stored  on  the  stair- 
way and  in  an  earthen  chum  under  the  stairway,  and 
which  were  exploded  by  the  heat  when  the  dwelling 
was  burning. 

The  general  rule  is  that  a  non-expert  witness  will 
not  be  permitted  to  testify  to  the  results  of  experi- 
ments made  out  of  court,  but  that  a  witness  who  is 
an  expert  and  has  made  experiments  under  conditions 
and  circumstances  as  nearly  similar  as  possible  to  those 
in  the  concrete  case,  may  be  permitted  to  state  the 
result  of  his  experiments  made  out  of  court.  [Riggs 
V.  Railroad,  216  Mo.  304;  Underbill,  Or.  Ev.  (2  Ed.), 
sec.  233,  p.  422.]  Evidence  based  on  experiments, 
however,  should  be  received  with  the  greatest  caution. 
The  cautions  to  be  observ^ed  are  that  unless  the  experi- 
ments are  shown  to  have  been  made  under  essentially 
the  same  conditions  as  in  the  concrete  case,  the  tend- 
ency is  to  confuse  and  mislead  rather  than  enlighten 
the' jury.  [2  Whar.  Or.  Ev.  (10  Ed.),  sec.  783a,  p. 
1541;  Daniels  v.  Stock,  130  Pac.  1.  c.  1034.]  Confining 
ourselves,  therefore,  for  the  time  being,  to  the  rules 
announced,  the  important  matter  to  be  first  considered 
is  whether  or  not  the  mtnesses  were  experts,  and  sec- 
ond, as  to  whether  or  not  the  experiments  were  made 
under  similar  conditions  and  circumstances  as  when 
the  shells  were  exploded  in  the  burning  building. 
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The  first  witness  examined  by  the  State,  on  this 
subject,  was  one  D.  A.  Wiseman,  a  farmer  living  in 
the  same  neighborhood  as  the  defendant,  and  who  it 
seems  on  his  own  initiative  determined  to  test  the  ex- 
plosive force  of  shells.  He  says  he  bought  a  box  of 
shotgun  shells,  but  doesn't  know  whether  they  were 
the  kind  that  were  in  the  defendant's  house  or  not;  that 
he  tried  them  and  that  they  wouldn't  shoot  anything. 
This  seems  to  have  been  the  extent  of  his  experience 
in  the  testing  of  shells. 

D.  J.  Holland,  who  had  for  about  two  years  been 
at  work  for  the  Remington  Arms  Company  and  the 
Union  Metallic  Cartridge  Company,  defines  himself  as 
a  ** shooter  and  salesman"  or  a  demonstrator  in  rifles 
and  shotguns,  and  states  that  he  had  thrown  shells  into 
a  fire  or  where  a  fire  had  been  built  around  them, 
and  the  only  things  that  exploded  were  the  primers; 
that  the  explosion  would  make  no  more  noise  than  the 
burning  of  the  powder;  that  if  shells  were  put  into  a 
stone  vessel  and  exploded  from  heat  and  fire  around 
it,  there  would  not  be  much,  if  any,  penetration  of  the 
shot  therefrom ;  that  there  is  nothing  to  hold  the  shells 
after  they  start  to  bum ;  that  you  might  take  the  wads 
off  of  a  shell  and  hold  it  in  your  hand  and  when  you 
released  the  wads  it  would  loosen  the  binding  string 
and  the  shot  would  have  no  penetrating  force.  Wit- 
ness does  not  think  that  shells  packed  in  a  stone  chum 
and  exploded  by  the  heat  from  a  burning  building 
would  have  any  more  penetrating  force  than  if  openly 
thrown  into  the  fire. 

Arthur  Kilham  stated  that  he  was  a  **  shooter  and 
salesman"  for  the  Dupont  Powder  Company;  that 
about  all  he  has  ever  done  since  he  was  eleven  years 
old  was  to  test  shotgun  shells,  and  that  at  different 
times  he  has  placed  shells  in  stoves  and  bonfires  and 
places  like  that,  and  when  so  placed  they  would  bum 
like  wood ;  that  a  fire  burning  around  them  would  cause 
no  more  explosion  than  if  they  were  thrown  into  an 
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open  fire;  that  a  shot^s  force  in  a  shell  is  due  to  its 
confinement. 

Fred  Wingo  stated  that  he  was  in  the  general 
mercantile  business  and  that  he  had  made  some  experi- 
ments in  exploding  shotgun  shells  unconfined  in  a  fire ; 
that  he  had  used  up  two  boxes  of  shells,  one  of  black 
powder  and  one  of  smokeless,  by  throwing  them  into  a 
fire  and  by  building  9,  fire  around  them  and  some  of 
the  exploded  shells  flew  out  and  struck  some  of  the 
men  tha;t  were  standing  around;  that  other  experi- 
ments were  made  by  setting  the  shells  on  their  bases 
and  raking  fire  over  them,  and  that  the  shots  there- 
from did  not  penetrate  a  cardboard. 

In  none  of  these  cases  was  it  shown  that  the  shells 
used  were  identical  or  reasonably  similar  to  those  in 
the  concrete  case.  No  attempt  was  made  to  show  a 
proximate  similarity  of  the  one  case  to  the  other,  either 
as  to  the  character  of  the  shells,  whether  they  were  of 
metal  or  paper,  or  the  quantity  of  the  powder,  or  the 
nature  of  the  shot.  The  witnesses,  other  than  the  rep- 
resentatives of  the  Kemington  Arms  Company  and  the 
Dupont  Powder  Company,  show  themselves  by  their 
statements  to  have  had  no  experience  whatever  in  test- 
ing the  penetrating  force  of  shot  from  exploded 
shells  other  than  in  the  experiments  of  which 
they  gave  testimony.  It  is  apparent  that  the 
^' great  caution"  referred  to  by  the  eminent  text- 
writers  above  and  which  has  the  support  of 
many  cases,  was  not  observed  in  the  selection 
of  the  experts  or  the  admission  of  the  testimony  in 
regard  to  the  experiments  made  by  the  witnesses  and 
others  afterwards  examined  along  like  lines.  It  would 
profit  nothing  to  cite  and  discuss  the  large  number  of 
cases  found  in  the  reports  of  the  courts  of  last 
resort  in  the  United  States  and  elsewhere,  showing  in 
many  instances  the  utter  unreliability,  especially  on 
account  of  dissimilar  conditions,  of  testimony  of  this 
character.    While  it  is  true  that  evidence  in  regard  to 
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experimental  tests  rests  largely  in  the  discretion  of 
the  courts,  we  have  found  no  case  where  they  have 
exercised  their  discretion  to  permit  the  admission  of 
testimony  based  upon  such  uncertain  and  dissimilar 
experiments  as  in  the  case  at  bar.  There  are  other 
objections  to  this  character  of  testimony  than  those 
stated.  If  sanctioned,  it  permits  the  State  to  select 
its  experts  and  make  its  experiments  to  sustain  any 
theory  it  may  adopt,  in  the  absence  of  the  defendant 
or  his  counsel,  and  while  it  is  held  that  this  goes  to  the 
weight  rather  than  the  admissibility  of  the  testimony 
(Moore  v.  State,  96  Tenn.  209)  it  is  a  dangerous  power 
even  when  lodged  in  the  fairest  hands,  and  should  be 
exercised  with  great  care.  Such  evidence  is  at  best 
an  inference  based  upon  an  inference,  and  not  upon  a 
fact  from  which  it  is  sought  to  have  a  jury  find  a  ver- 
dict of  guilty.  We  cannot  give  our  sanction  to  the 
admission  of  this  character  of  testimony,  especially 
under  the  facts  in  the  case  before  us.  A  jury  should 
not  be  left  to  decide  a  principal  fact  by  making  remote 
inferences  from  other  facts  having  no  connection  with 
those  in  dispute. 

As  was  said  in  effect  in  Jim  v.  State,  4  Hump. 
(Tenn.)  288:  If  the  life  of  an  individual  is  at  stake 
upon  an  indictment  for  murder,  the  court  should  not 
permit  a  verdict  to  stand  which  has  been  obtained  not 
by  calm,  deliberate  examination  of  the  proof,  but  by  un- 
certain experiments,  from  which  the  witnesses  have  de- 
duced.  certain  opinions  but  who  may  have  no  actual 
knowledge  of  the  facts.  And  in  State  v.  Sanders,  68  Mo. 
202,  one  of  the  few  cases  to  be  found  in  our  reports 
discussing  this  question,  defendant's  counsel  told  the 
jury  in  his  argument  in  a  felony  case,  in  regard  to 
certain  footprints,  that  the  jury  might  try  for  them- 
selves whether  such  worn-out  boots  as  witnesses  for 
the  prosecution  had  described,  would  make  such  tracks 
as  they  had  testified  to,  and  upon  its  being  shown  that 
members  of  the  jury  without  leave  made  the  experi- 
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ment  out  of  court,  it  was  held  to  authorize  a  reversal 
of  the  judgment  of  conviction  and  the  granting  of  a 
new  trial,  notwithstanding  the  fact  that  the  experi- 
ment had  been  suggested  by  counsel  for  the  defense. 
This  subject  is  discussed  incidentally  in  the  Hyde  Case, 
234  Mo.  200,  in  regard  to  the  testimony  of  a  nurse,  who, 
after  having  testified  as  to  her  familiarity  with  cyanide 
of  potash,  was  further  permitted  to  smell  a  physician's 
fingers  which  had  been  moistened  with  this  drug  and 
state  if  she  recognized  the  odor.  This  as  an  experi- 
ment, was  held  to  be  prejudicial  error. 

Evidence  of  a  similar  character  to  that  introduced 
by  the  State  in  regard  to  the  shells  was  offered  and 
admitted  over  defendant's  objections,  in  regard  to  the 
explosive  effect  of  coal  oil,  if  confined  in  a  can  and 
left  in  a  building  being  consumed  by  fire;  this  testi- 
mony is  subject  to  the  same  objections  as  that  in  re- 
gard to  the  shells,  and  to  the  additional  objection  that 
there  was  no  evidence  upon  which  to  base  the  assump- 
tions made  in  framing  the  hypothetical  question  put 
by  the  State  in  regard  to  the  explosive  effect  of  coal 
oil.  The  only  evidence  in  regard  to  the  coal  oil  was 
that  the  evening  before  the  fire  the  defendant  had 
brought  home  some  coal  oil  which  had  been  emptied  by 
the  wife  out  of  the  can  into  lamps  and  a  lantern,  leav- 
ing little,  if  any,  in  the  can,  and  the  lantern  was  found, 
as  shown  by  uncontradicted  testimony,  to  have  been 
full  of  oil  and  the  lamps  were  not  accounted  for,  hav- 
ing evidently  been  destroyed  in  the  fire. 

It  furthermore  appeared  that  there  was  no  evi- 
dence either  to  the  sense  of  smell  or  sight  of  any  coal 
oil  having  been  distributed  or  poured  over  articles  in 
the  rooms,  which  were  entered  and  furniture,  etc.,  taken 
therefrom  by  the  neighbors  after  the  upper  part  of  the 
building  was  rendered  inaccessible  by  the  fire.  The 
theory,  therefore,  that  the  defendant  had  poured  oil 
over  the  furniture,  etc.,  and  then  set  fire  to  the  build- 
ing to  destroy  the  evidence  of  his  crime  is  based  upon 
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nothing  except  assumption.     Its  presentation  to  the 
jury  was,  in  our  opinion,  prejudicial. 

n.  The  prosecution  in  its  effort  to  show  a  motive 
for  the  crime,  introduced  evidence  of  a  temporary  es- 
trangement between  the  defendant  and  his  wife  al- 
most  ten  months  before  the  wife's  death  and 
that  defendant  had  said  to  a  witness  named 
Hunter,  during  the  estrangement,  that  unless  his  wife 
consented  for  him  to  see  the  children  he  (defendant) 
would  ''get  a  gun  and  go  and  see  them.''  The  witness 
advised  against  this  step  and  nothing  more  came  of  it ; 
the  parties  soon  thereafter  became  reconciled  and  lived 
happily  together  up  to  the  time  of  the  wife's  death. 
This  occurrence  does  not,  in  our  opinion,  tend  to 
establish  a  motive  for  the  murder,  and  the  introduc- 
tion of  testimony  in  regard  thereto  on  account  of  the 
remoteness  of  the  event  and  the  circumstances  follow- 
ing it  has  little  if  any  probative  force  and,  as  was  aptly 
said  by  Fams,  J.,  in  State  v.  Concelia,  250  Mo.  411, 
*' Where  facts  exist,  as  they  do  here,  if  there  is  no 
motive  shown,  no  guilt  can,  with  legal  certainty,  be 
attributed  to  the  defendant." 

m.    There  is  a  graver  question  involved  in  this 

case  than  the  admission  of  prejudicial  tes- 

Sufflcicnt  timony,  and  that  is  whether  there  was  up- 

Evidence 

to  Convict.  on  the  whole,  sufficient  evidence  upon 
which  to  base  a  verdict  of  guilty. 
The  respondent  contends  that  the  testimony  in- 
troduced by  the  State  established  a  motive  on  the 
part  of  the  defendant  for  the  killing  of  his  wife ;  that 
the  evidence  establishing  such  motive,  with  all  the 
other  facts  and  circumstances,  justified  the  court  in 
submitting  the  case  to  the  jury,  and  when  so  submitted 
the  fact  of  the  defendant's  guilt  or  innocence  was 
for  the  jury  alone  and  its  verdict  should  not  be  dis- 
turbed unless  prejudicial  error  was  committed  during 
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the  trial.  On  the  part  of  the  defense  it  is  contended 
that  there  was  no  such  proof  of  the  corpus  delicti  as 
the  law  requires  and  that  there  was  an  utter  absence 
of  motive  for  the  alleged  crime  and  that  all  the  facts 
and  circumstances,  if  conceded  to  be  true,  did  not  au- 
thorize the  submission  of  the  case  to  the  jury,  and 
that  the  verdict  and  judgment  were  based  upon  con- 
jecture and  suspicion. 

It  is  a  rule  often  announced  that  this  court  will 
not  in  a  criminal  case  weigh  the  evidence,  that  this  is 
for  the  jury.  The  rule  as  thus  stated  is  too  general. 
What  is  really  meant  is  that  where  a  rec- 
Province  of  ord  discloses  that  there  is  a  conflict  be- 
Court.  tween  material  testimony,  the  court  will 

not  undertake  to  decide  which  is  of  the 
greater  probative  force,  because  this  is  the  exclusive 
province  of  the  jury;  but  where  the  court  finds  upon 
an  analysis  of  the  testimony,  which  it  must  of  neces- 
sity make  in  every  case,  that  there  is  an  absence  of 
substantial  evidence  to  convict,  then  the  question  be- 
comes exclusively  one  for  the  court,  which  it  must  de- 
cide, as  any  other  assignment  of  error.  [State  v.  Don- 
nington,  246  Mo.  1.  c.  354;  State  v.  Gordon,  199  Mo. 
561;  State  v.  Francis,  199  Mo.  671;  State  v.  DeWitt, 
191  Mo.  1.  c.  58;  State  v.  Lockhart,  188  Mo.  427;  State 
V.  Swisher,  186  Mo.  1;  State  v.  Scott,  177  Mo.  1.  c.  673; 
State  V.  Crabtree,  170  Mo.  642.] 

As  preliminary  to  an  examination  of  the  evidence, 
it  is  proper  to  consider  the  proof  of  the  corpus  delicti; 
it  involves  two  things :  first,  the  criminal  act,  and,  sec- 
ond, the  agency  of  the' accused  in  its  commission.  [State 
V.  Crabtree,  170  Mo.  1.  c.  650;  State  v.  Dickson,  78  Mo. 
1.  c.  447.]  To  state  the  matter  concretely  as  applicable 
to  the  case  at  bar,  it  is  requisite,  first,  that  the  deceased 
should  be  shown  to  have  died  from  the  ef- 
DcHctL  fects  of  a  wound;  and,  second,  that  the 
wound  was  unlawfully  inflicted  by  the  per- 
son charged.      The  corpus  delicti,  therefore,  consists 
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not  merely  of  the  objective  crime,  but  also  of  the 
agency  of  the  accused  in  the  crime.  In  a  homicide  case 
the  corpus  delicti  cannot  be  said  to  be  established  until 
it  has  been  proved  that  the  death  was  not  caused  by 
natural  causes  or  by  accident.  The  foregoing  is  the 
summary  of  much  reasoning  on  this  subject  by  many 
courts  of  last  resort,  and  is  to  be  found  in  other  and 
more  elaborate  language  in  Dr.  Wharton's  treatise  on 
Homicide  (3  Ed.),  sec.  587. 

The  charred  trunk  of  the  wife's  body  in  this  case, 
with  the  limbs  and  head  partially  destroyed  by  fire, 
was  taken  from  the  ruins  of  the  burned  building  as 
soon  as  the  fire  would  permit.  As  to  the  identification 
of  the  remains  there  seems  to  be  no  question. 

Physicians  who  were  examined  as  experts  stated 
hesitatingly  that  there  appeared  to  be  a  wound  in  the 
posterior  portion  of  the  trunk  not  perceptible  on  the 
outside,  probably  due  to  the  charred  condition  of  the 
body,  and  also  wounds  in  the  upper  part  of  the  heart, 
and  a  small  number  of  shot  in  the  pericardium,  and 
about  a  spoonful  of  shot  in  the  lower  part  of  the  ab- 
dominal cavity  mixed  with  partly  clotted  and  decom- 
posed blood  and  portions  of  the  viscera.  This  is  the 
gist  of  the  testimony  that  the  wife's  death  was  due  to  a 
criminal  act. 

The  agency  of  the  accused  in  the  crime  is  confined 
to  the  fact  that  he  had  a  shotgun,  and  to  the  absence 
of  evidence  that  the  wife  was  shot  by  some  one  else, 
and  the  circumstance  that  he  ran  away  from  the  burn- 
ing building  to  alarm  the  neighbors  and  left  his  wife 
to  be  consumed  by  the  flames. 

If  we  proceed  upon  the  assumption  that  the  shot 
from  the  wife's  body  was  evidence  of  a  criminal  act, 
in  order  to  connect  the  defendant  therewith,  there 
should  be  proof  of  some  circumstances  to  indicate  a 
motive  for  the  act.  *^ Motive,"  says  Ferriss,  J.,  in 
State  V.  Hyde,  234  Mo.  1.  c.  226,  ^^in  murder,  is  the 
impulse  or  purpose  that  induces ^the  murderer  to  kill 
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his  victim."  More  briefly  put,  we  would  say  that  in 
homicide,  motive  is  the  mainspring  which  impels  the 
murderer  to  conmait  the  crime.  It  is  well  established 
that  the  presence  of  motive  may  be  shown  after  proof 
of  the  corpus  delicti  to  explain  the  character  of  the 
killing  and  to  strengthen  the  probability  that  the  ac- 
<5used  was  impelled  thereby  rather  than  by  other  causes, 
but  where  the  corpus  delicti  has  not  been  fully  proved 
it  is,  in  our  opinion,  equally  permissible  to  show  a  lack 
of  motive,  as  tending  to  lessen  the  force  of  whatever 
proof  may  have  been  made  of  the  corpus  delicti.  Al- 
though the  shot  found  in  the  wife's  body  might  jus- 
tify the  presumption  that  her  death  was  caused  by  a 
criminal  act,  still  if  no  express  or  direct  motive  can  be 
attributed  to  the  defendant  for  the  murder,  and  there 
is  no  other  evidence  to  show  his  participation  in  the 
same  than  the  ownership  of  a  shotgun,  then  such  a 
train  of  incriminatory  circumstances  should  be  shown 
as  to  afford  a  reasonable  ground  upon  which  to  base 
a  motive  for  the  commission  of  the  crime  by  him.  We 
are  not  unmindful  of  the  rule  as  announced  in  State 
V.  Dunn,  179  Mo.  95,  and  other  similar  cases,  that  it  is 
not  necessary  for  the  State  in  a  murder  case  to  prove 
a  motive  for  the  crime,  but  this  rule  has  no  applica- 
tion where  e\ddence  of  motive  becomes  necessary  to  a 
proof  of  the  corpus  delicti;  and,  it  will  be  found  in  each 
of  the  cases  where  the  rule  was  applied,  that  there  was 
a  complete  proof  of  the  body  of  the  crime. 

We  find  since  making  the  foregoing  deduction  lim- 
iting the  application  of  the  rule  in  regard  to  the  proof 
of  motive,  a  better  and  simpler  statement  of  same  by 
Underhill  and  Clark,  12  Cyc.  149,  title  '^Criminal  Law,'' 
where  it  is  said  that  'Hhe  existence  or  non-existence 
of  motive  is  immaterial,  where  the  guilt  of  the  accused 
is  clearly  established.''  From  which  the  converse 
proposition  must  follow  that  where  the  guilt  of  the 
accused  is  not  so  established,  proof  of  motive  becomes 
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material.    This  conclusion  finds  support  in  State  v. 
Crabtree,  170  Mo.  1.  c.  651. 

Whatever  light  may  be  thrown  upon  defendant's 
life  must  be  drawn  from  the  testimony ;  from  it  motive 
for  this  crime,  if  it  exists,  must  be  found.  His  life 
was  but  that  of  the  *' short  and  simple  annals  of  the 
poor,''  always  limited  in  area,  meagre  in  events  and 
filled  with  minor  circumstances  of  much  sameness.  Un- 
like those  with  ampler  means  and  wider  horizons,  and 
as  a  consequence  having  more  duties  and  cares  to  oc- 
cupy their  time  and  withdraw  their  minds  from  their 
home  circles,  defendant  lived,  even  when  at  toil,  very 
near  to  his  wife  and  children.  On  the  morrow  which 
followed  the  fire,  he  was  to  go  to  his  father's  who  lived 
a  few  miles  away,  for  a  few  days'  labor  and  his  wife 
and  children  were  to  accompany  him.  When  he  worked 
for  others  in  the  neighborhood  it  had  been  their  custom 
to  accompany  him,  as  was  stated  by  a  Mrs.  Hollman 
for  whom  he  labored  at  different  times;  and  when  en- 
gaged in  the  daily  toil  incident  to  the  every  day  life  of 
a  poor  man  the  wife  would  often  assist  him.  The 
night  before  the  fire  he  cut  up  some  wood  for  the 
kitchen  stove  by  the  light  of  a  lantern  and  his  wife 
helped  him  to  store  it  away.  She  was,  therefore,  a 
help  to  him  instead  of  a  burden,  and  he  could  not  have 
desired  to  rid  himself  of  her  on  this  account.  They 
had  two  small  children  which  it  is  shown  they  both 
loved ;  their  care  necessarily  fell  most  upon  the  mother 
and  even  selfishness  would  have  prompted  him  to  not 
destroy  her  on  this  account.  His  habits,  poverty  and 
the  traits  of  his  character  delineated  by  those  who 
knew  him  from  boyhood,  render  the  idea  of  **  another 
woman  in  the  case"  an  absurdity.  For  him  to  have 
killed  her  because  she  was  pregnant  and  likely  soon 
to  be  confined  argues  him  to  be  a  monster,  and  is  in 
view  of  all  of  the  other  evidence  in  regard  to  him  be- 
yond even  violent  conjecture.    When  he  was  returning 
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from  the  store  the  evening  before  the  murder,  she  met 
him  and  helped  him  carry  home  the  articles  he  had 
purchased ;  they  talked  pleasantly  about  the  inamediate 
affairs  of  their  future  the  night  before  her  death.  The 
testimony  of  neighbors  who  usually  in  country  dis- 
tricts know  all  that  is  going  on  in  the  vicinity,  is  to 
the  effect  that  kindly  relations  existed  between  the  de- 
fendant and  his  wife;  he  treated  her,  they  say,  '*as 
men  ordinarily  do  their  wives."  He  was  possessed  of 
no  vicious  habits ;  of  an  inert  nature  and  of  not  more 
than  mediocre  mental  ability  he  was  naturally  not  of 
an  aggressive  or  domineering  disposition,  and  although 
a  ne'er-do-well,  his  only  vice,  if  it  can  be  called  such, 
was  shiftlessness.  There  is  nothing  in  this  analysis 
of  his  life  and  character  which,  of  course,  is  based  on 
the  testimony,  to  indicate  that  he  would  commit  mur- 
der, and  it  is  unreasonable  to  an  unbiased  mind  that 
he  would  have  murdered  his  wife  under  the  circum- 
stances contended  for  by  the  State.  His  conduct  in 
leaving  his  wife  in  the  burning  building  and  running 
away  to  alarm  the  neighborhood  may  not  unfairly  be 
attributed  to  his  lack  of  moral  fibre  or  physical  cour- 
age, and  the  abject  fear  which  overcame  him  when  he 
discovered  the  fire  could  not  be  extinguished.  The 
testimony  of  distinterested  witnesses  is  that  the  curb 
and  well  rope  were  wet  when  they  reached  the  prem- 
ises, thus  corroborating  the  contention  of  the  defend- 
ant that  he  and  his  wife  had  been  drawing  water  from 
the  well  with  which  to  extinguish  the  fire.  If  they 
were  trying  to  extinguish  the  fire,  does  it  not  follow 
that  he  did  not  start  it  for  the  purpose  of  destroying 
evidences  of  crime! 

The  testimony  of  all  of  the  witnesses  is  that  the 
house  was  burning  from  the  top  downwards  or  in  other 
words  that  the  fire  started,  as  defendant  states,  in  the 
second  story,  probably  near  the  flue.  If  as  contended 
by  the  State,  the  fire  was  started  by  the  defendant  after 
having  shot  his  wife,  to  destroy  the  evidence  of  his 
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crime,  and  it  evidently  was  not  started  until  sometime 
between  four  and  five  o'clock  in  the  morning,  what  was 
the  wife,  if  not  helping  to  extinguish  the  fire,  doing 
in  the  second  story  at  this  hour,  where  defendant,  if 
at  all,  must  have  shot  her;  and  if  she  was  not  shot 
while  in  the  second  story,  why  would  he  shoot  her 
while  downstairs,  and  there  is  no  evidence  physical  or 
otherwise  that  he  did,  then  carry  the  body  upstairs 
and  start  the  fire  there,  when  as  every  school  boy 
knows,  whether  he  has  any  knowledge  of  physics  or 
not,  that  a  fire  started  from  below  or  at  the  bottom  of 
any  inflammable  material  bums  more  rapidly  and  com- 
pletely than  when  ignited  from  the  top.  If  it  is  possi- 
ble to  conceive  that  defendant  killed  his  wife,  and  then 
carried  her  body  upstairs,  is  it  not  most  reasonable  to 
conclude  that  having  removed  his  children,  he  would 
have  set  fire  to  the  building  in  one  of  the  lower  rooms 
where  combustion  would  have  been  rapid  and  com- 
plete, and  if  his  alarm  was  a  mere  ruse,  the  building 
would  have  been  so  completely  enveloped  with  flames 
when  the  neighbors  arrived  that  all  evidence  of  his 
crime  would  have  been  obliterated;  instead,  however, 
the  lower  story  was  still  so  accessible  or  free  from 
fire  when  the  neighbors  came  that  they  were  enabled 
to  carry  many  articles  of  furniture  and  bedding  there- 
from, and  if  there  was  evidence  of  the  murder  the 
record  makes  no  mention  of  same. 

Much  as  defendant  may  be  censured  for  having 
failed  to  do  what  the  man  of  ordinary  manhood  would 
have  deemed  his  highest  duty,  namely,  to  save  his  wife 
from  the  flames,  his  failure  to  do  so  is  not  a  circum- 
stance suflScient  to  indicate  that  he  is  guilty  of  murder. 
The  State's  case,  therefore,  as  it  seems  to  us,  outside 
of  the  facts  we  have  enumerated,  is  based  wholly  upon 
conjecture  bom  and  nurtured  in  that  abhorrence  nor- 
mally felt  for  a. creature  who  becomes  so  possessed 
with  fear  that  he  will  abandon  his  wife  probably  to  a 
horrible  death  in  an  attempt  to  save  himself.    Taking 
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into  consideration  the  delicate  condition  of  the  wife 
at  the  time  of  the  fire,  and  the  terrible  physical  effort 
she  must  have  made  to  assist  him  in  extinguishing  it, 
the  conclusion  is  not  unreasonable  that  when  they 
reached  the  second  floor  of  their  dwelling  and  had 
emptied  the  tub  of  water,  when  as  he  says  the  smoke 
became  so  dense  he  could  not  see  her,  she  may  have 
l)een  suffocated  or  rendered  unconscious,  and,  there- 
fore unable  to  move  before  her  body  was  burned ;  the 
shot  in  her  body  may  have  been  from  the  cartridges, 
of  which  there  were  many  on  the  stairstep^  and  three 
or  four  gallons  of  same  in  the  stone  churn  underneath 
where  her  body  was  evidently  lying  before  the  flue  fell, 
and  which  were  discharged  by  the  heat  with  such  ra- 
pidity that  those  present  likened  the  reports  to  a  sham 
battle. 

There  is  nothing  to  indicate  that  the  reports  heard 
by  the  witnesses  during  the  fire  could  have  been  pro- 
duced by  anything  else  than  the  exploding  cartridges. 
If  exploded  by  a  force  sufficient  to  make  the  reports 
described,  the  shot  or  the  shells,  if  metal,  dependent 
upon  whether  they  rested  upon  the  primer  or  shot  ends 
of  the  cartridges,  must  have  been  driven  somewhere, 
and  as  the  wife's  body  was  immediately  over  the  stone 
chum  in  which  there  were  hundreds  of  shells,  many  of 
them  metal,  it  is  not  unreasonable  that  the  body  was 
penetrated  by  some  of  the  shot  therefrom.  This  rea- 
soning involves  two  assumptions :  the  first  is  that  the 
reports  indicated  confinement  of  the  cartridges  in  a 
manner  entirely  different  from  that  testified  to  by  the 
witnesses  of  the  State  in  their  experiments,  and,  the 
second,  that  when  so  confined  and  exploded  they  would 
be  productive  of  sufficient  force  to  carry  the  shell  or 
shot  a  considerable  distance ;  if  not,  there  would  have 
been  no  reports — the  testimony  of  the  only  expert  wit- 
nesses introduced  by  the  State  was  that  unconfined 
cartridges  make  no  reports,  therefore,  confined  car- 
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tridges  do.  This  reasoning,  however,  is  only  made  in 
passing,  so  to  speak,  because  although  the  wife's  body 
may  have  been  penetrated  by  shot  other  than  from  the 
shells  exploded  by  the  heat,  there  is  nothing,  absolutely 
nothing,  which  can  be  dignified  with  the  title  of  evi- 
dence, to  connect  the  defendant  therewith. 

A  fair  but  not  infallible  test  as  to  the  sufl5ciency 
of  facts  necessary  to  convict  in  a  case  based  wholly  on 
circumstantial  evidence  may  be  made  by  comparing 
such  evidence  with  that  of  other  cases  possessiug  simi- 
lar features  and  involving  kindred  crimes ;  but  such  a 
course  is,  in  our  opinion,  not  necessary  here ;  the  facts 
are  few  and  simple,  and  the  circumstances  are  all  with- 
in the  range  of  average  human  experience.  Contrast 
or  comparison  with  other  cases  would,  as  a  conse- 
quence, tend  more  to  confuse  than  enlighten. 

We  have,  therefore,  refrained  from  discussing  the 
facts  by  contrast  or  comparison  in  such  cases  as  State 
V.  Francis,  199  Mo.  671;  State  v.  Gordon,  199  Mo.  561; 
State  V.  Nesenhener,  164  Mo.  461;  and  State  v.  Crab- 
tree,  170  Mo.  642,  in  which  the  evidence  was  wholly  cir- 
cumstantial, and  as  we  think  much  stronger  than  in  the 
case  at  bar,  yet  the  court  found  it  in  each  case  insuflS- 
cient  to  sustain  the  conviction. 

While  the  reasoning  leading  to  the  conclusion  we 
have  reached  in  this  case  is  largely  analogous,  it  is 
based  upon  as  broad  a  foundation  of  fact  as  that 
upon  which  the  jury  found  the  defendant  guilty.  We 
do  not  have  to  rely,  however,  upon  analogous  reason- 
ing or  weigh  it  with  that  to  the  contrary,  to  determine 
the  guilt  or  innocence  of  defendant ;  we  are  authorized 
and  it  is  our  duty  to  confine  ourselves  to  the  actual 
facts  to  determine  the  defendant's  connection  with  the 
crime ;  giving  all  of  these  their  full  force,  irrespective 
of  any  other  cause  that  may  have  occasioned  the  wife's 
death,  or  in  other  words,  weighiug  them  at  their  full 
worth  as  evidence,  it  is  our  opinion  they  are  not  suflS- 
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ciently  ample  and  convincing  to  base  a  verdict  thereon 
of  guilty,  and  we  so  hold. 

The  judgment  should,  therefore,  be  reversed,  and 
the  defendant  discharged.  It  is  so  ordered.  All  con- 
cur; Paris  and  Brown,  J  J.,  in  result. 


THE  STATE  ex  rel.  BLADES,  Collector,  v.  WABASH 
RAILROAD  COMPANY,  Appellant. 

Division  Two,  June  17,  1913. 

1.  TAXATION:  Rates  for  County  Purposes:  Valuation  in 
Excess  of  Six  Millions:  Last  Assessment.  The  proyision  of 
section  11  of  article  10  of  the  Constitution  which  prescribes 
the  maximum  limit  of  taxation  for  county  purposes  and  which 
says  that  "the  rate  herein  allowed  to  each  county  shall  be 
ascertained  by  the  amount  of  taxable  property  therein,  accord- 
ing to  the  last  assessment  for  state  and  county  purposes/'  by 
"the  last  assessment"  meant  the  last  completed  assessment 
as  corrected  and  approved  by  the  State  Board  of  Equalization, 
and  not  the  assessment  by  the  local  assessor,  whose  assessment 
has  not  yet  received  the  approval  of  that  board.  The  county 
court,  In  determining  whether  the  assessed  value  of  all  property 
in  the  county  exceeds  or  is  less  than  six  million  dollars,  cannot 
base  its  tax  levies  upon  returns  made  by  the  officers  of  railroad 
companies  which,  at  the  time  the  levy  is  made,  have  not  been 
passed  upon  by  the  State  Board  of  Equalization. 

2.   :  :  :  :   Levy  In   Excess  of  Forty 

Cents.  The  county  court  in  May  ascertained  from  the  returns 
made  by  the  railroads  and  from  the  general  assessment  books, 
which  had  then  been  corrected  in  accordance  with  the  action 
of  the  State  Board  of  Equalization  except  as  to  railroads,  that 
the  aggregate  assessed  value  of  all  property  in  the  county 
was  less  than  six  million  dollars,  and  levied  a  tax  of  fifty 
cents  on  the  hundred  dollars  for  county  purposes.  Thereafter 
the  State  Board  raised  the  valuation  of  railroad  property  in 
the  county  to  such  an  amount  that  the  increase,  when  added 
to  the  valuation  of  all  other  property  in  the  county,  made  the 
aggregate  more  than  six  million  dollars;  and,  thereupon,  in 
September  the  county  court,  in  obedience  to  Sec.  11582,  R.  S. 
1909,  which  requires  the  same  rate  of  taxes  to  be  levied  against 
railroad  property  that  is  levied  against  other  property,  pro- 
ceeded to  levy  a  tax  of  fifty  cents  on  the  hundred  dollars 
valuation   of  defendant  railroad's   properties   for   county   pur- 
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poses,  notwithstanding  the  Constitution  says  that  the  levy 
for  county  purposes  in  counties  haying  between  six  million  and 
ten  million  dollars  worth  of  property,  as  ascertained  by  the 
"last  assessment  for  State  and  county  purposes/'  shall  not 
exceed  forty  cents  on  the  hundred  dollars  valuation.  Held,  that 
the  county  court  should  have  disregarded  the  statute,  and 
obeyed  the  Constitution,  and  that  it  had  no  power  to  levy 
more  than  forty  cents  on  the  railroad  properties  of  the  county, 
"the  last  assessment,"  as  completed  by  the  State  Board,  show- 
ing that  the  aggregate  assessed  valuation  of  all  properties  in 
the  county,  at  the  time  the  levy  was  made  in  September,  was 
In  excess  of  six  million  dollars. 

3.  CONSTITUTION:  Statute:  Conflict.  Wherever  there  is  an 
irreconcilable  conflict  between  the  Constitution  and  the  statute, 
the  statute  must  yield.  No  levy  of  taxes  can  be  held  to  be 
valid  which' is  in  excess  of  the  maximum  limit  authorized  by 
the  constitution,  though  the  levy  may  accord  with  the 
statutes. 

4.   :    Taxation:    Time  of    Levy:    Before   Action   of   State 

Board  of  Equalization.  The  spirit  of  the  statute,  and  possibly 
its  letter,  requires  county  courts  to  make  their  tax  levies  &t 
the  annual  May  term,  at  which  time,  under  the  present  statutes, 
they  cannot  know  what  valuation  will  be  placed  upon  the 
railroad  properties  in  their  counties  by  the  State  Board  of 
Equalization;  and  since  the  maximum  levy  for  county  purposes 
is  fifty  cents  on  the  hundred  dollars  of  assessed  valuation  in 
counties  in  which  at  the  last  assessment  the  aggregate  valua- 
tion was  less  than  six  million  dollars,  and  cannot  exceed  forty 
cents  in  counties  where  the  aggregate  valuation  is  between 
six  and  ten  millions  as  ascertained  by  the  last  assessment, 
which  means  the  valuation  as  completed  by  the  State  Board  of 
Equalization,  county  courts,  in  some  counties,  cannot  safely 
make  their  levies  until  the  State  Board  has  completed  its  work 
and  certified  the  result  to  the  county  clerks.  But  if  this  rule 
works  an  inconvenience  and  a  loss  of  revenue  to  the  county, 
the  remedy  is  in  the  hands  of  the  General  Assembly,  and  not 
in  the  hands  of  the  courts,  whose  paramount  duty  it  is  to 
uphold  and  support  the  Constitution. 

5.  TAXATION:  Special  Road  District  Tax:  County  or  City  Tax: 
Determined  by  Petition.  Where  the  plaintiff  sued  for  taxes 
alleged  to  be  due  a  special  road  district  of  the  county,  it  will 
not  be  heard  to  contend  that  the  taxes  were  not  levied  for  a 
special  road  district  of  the  county,  but  for  a  special  road  district 
of  a  certain  city  in  the  county.  Plaintiff  cannot  sue  for  one 
party  and  recover  for  another.  The  validity  of  the  tax  will  be 
determined  upon  the  basis  made  by  the  pleadings,  namely,  that 
it  was  a  valid  county  tax,  and  not  on  the  theory  that  it  was  a 
valid  city  tax. 
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Appeal  from  Montgomery  Circuit  Court. — Hon.  James 
D.  Barnett,  Judge. 

Reversed  and  remanded  {with  directions). 

J.  L.  Minnis,  N.  S.  Brown  and  Smith  &  Johnson 
for  appellant. 

(1)  The  alleged  levy  of  the  $38.94  for  the  use 
and  benefit  of  the  special  road  district  of  Montgomery 
county  was  made  without  authority  of  law.  State  ex 
rel.  V.  Railroad,  195  Mo.  228.  (2)  The  taxable  value 
of  railroad,  telegraph  and  telephone  properties  in 
Montgomery  county  could  only  be  fixed  by  the  State 
Board  of  Equalization.  Sees.  9338,  9339,  9340,  9359, 
9363,  R..  S.  1899;  State  ex  rel.  v.  Railroad,  82  Mo.  683. 
(3)  Thfe  action  of  the  county  court  at  its  May  session, 
purporting  to  ascertain  the  value  of  all  taxable  prop- 
erty in  the  county,  was  premature  and  void.  Sec.  9280, 
R.  S.  1899;  Sees.  9127,  9129  and  9135,  R.  S.  1899.  (4) 
The  taxable  value  of  all  property  subject  to  taxation 
in  Montgomery  county  in  the  year  1908  was  $6,447,482.- 
56,  and  for  that  reason  the  county  court  could  not  levy 
a  rate  in  excess  of  forty  cents  on  the  hundred  dollars. 
Sec.  9282,  R.  S.  1899;  sec.  11,  art.  10,  Constitution  of 
Missouri. 

John  V.  Nehel  for  respondent;  E.  P.  Rosenberger, 
of  counsel. 

(1)  The  $38.94  sued  for,  for  the  use  and  benefit 
of  the  special  road  district  of  Montgomery  City,  is  not 
claimed  under  the  alleged  constitutional  amendment  of 
1900  set  forth  in  appellant's  argument,  and  the  case 
of  State  ex  rel.  v.  Railroad,  195  Mo.  228,  is  not  in  point 
and  has  nothing  to  do  with  the  case  at  bar.  A  case 
submitted  in  the  appellate  court  must  be  submitted  up- 
on the  same  theory  upon  which  it  is  tried  in  the  lower 
court.     (2)    The  respondent  in  this  case  takes  a  two- 
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fold  position:  Position  number  one  being  that,  when 
the  Constitution  and  section  11422  use  this  language, 
**The  rates  herein  allowed  to  each  county  shall  be  as- 
certained by  the  taxable  property  therein  according 
to  the  last  assessment  for  State  and  county  purposes,'* 
the  words  ''last  assessment'*  have  reference  to  the  as- 
sessment for  the  year  of  1907,  an  assessment  which 
was  complete  and  final  when  the  rate  was  levied  at  the 
May  term  as  required  by  statute.  It  is  mandatory  up- 
on the  coimty  court  at  its  May  term  to  fix  the  rate  for 
county  purposes.  It  is  also  mandatory  upon  the  county 
clerk  that  on  or  before  August  first,  the  tax  books  on 
real  and  personal  property  in  the  county  be  delivered 
to  the  county  collector,  and  it  would  be  impossible  for 
a  county  court,  in  fixing  its  rate  for  county  purposes, 
to  wait  until  the  final  returns  had  been  made  on  July 
31  by  the  State  Auditor  showing  what  increase  or  de- 
crease the  State  Board  of  Equalization  had  made  on 
railroad,  telegraph  and  telephone  properties.  So  con- 
struing these  various  sections  in  the  light  of  reason 
and  common  sense,  the  Constitution  and  section  11422 
when  they  use  the  words  ''the  last  assessment"  for 
State  and  county  purposes  have  reference  to  the  as- 
sessment for  the  year  previous,  and,  of  course,  it  is 
admitted  in  this  case,  that  the  assessed  valuation  for 
Montgomery  county  for  the  year  1907,  after  including 
aU  railroad,  telegraph  and  telephone  valuation,  was 
less  than  six  million  dollars.  (3)  If,  however,  we  are 
incorrect  in  the  construction  that  we  have  placed  upon 
the  meaning  of  the  Constitution  and  the  statute  when 
the  term  "last  assessment  for  county  and  State  pur- 
poses*' is  used,  then  we  most  respectfully  suggest,  in 
view  of  the  mandatory  provisions  of  Sec.  11423,  R.  S. 
1909,  requiring  the  county  court  to  fix  the  rate  of  levy 
for  county  purposes  at  its  May  term,  that,  at  the  time 
the  levy  was  made  in  May,  the  county  court  had  a 
right  to  presume,  and  fairly  so,  that  the  State  Board 
of  Equalization  would  not  raise  the  valuation  of  rail- 
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road,  telegraph  and  telephone  companies  three-fourths 
of  a  million  dollars.  It  had  a  right  to  presmne  that 
the  oflBcers  of  theSe  various  corporations  had  not  made 
a  fraudulent  return  as  to  the  valuation  of  their  prop- 
erty, and  that  the  valuation  as  returned,  and  which  had 
been  accepted  by  the  county  court  at  its  March  term, 
1908,  would  be  finally  accepted  by  the  State  Board  of 
Equalization.  With  the  facts  and  figures  that  the 
county  court  had  before  it,  at  its  May  term,  1908,  it 
was  fully  warranted  and  justified  in  making  the  levy 
for  county  purposes  at  fifty  cents  on  the  hundred  dol- 
lar valuation  as  it  did.  Having  thus  rightfully  made 
a  levy  of  fifty  cents  on  the  hundred  dollar  valuation 
for  county  revenue  purposes  on  an  assessment  of  less 
than  six  million  dollars  at  its  May  term,  1908,  when 
court  met  in  September,  1908,  and  after  the  collector's 
books  had  been  turned  over  to  him,  and  when  for  the 
first  time  the  report  of  the  State  Auditor  showing  the 
increase  of  valuation  on  railroad,  telegraph  and  tele- 
phone property  was  placed  before  the  county  court,  it 
was  then  too  late  to  make  a  levy  of  forty  cents  on  the 
hundred  dollar  valuation,  because  by  that  time  a  part 
of  the  county  and  State  taxes  had  already  been  col- 
lected; the  collector's  books  had  passed  beyond  the 
control  of  the  county  court,  and  certainly,  the  argu- 
ment could  not  be  advanced  that  the  county  court  would 
have  a  right  at  its  May  term,  when  the  valuation  of  the 
county  was  less  than  six  million  dollars,  to  levy  a  rate 
of  fifty  cents  on  the  hundred  dollars  valuation  on  farm 
and  town  property  and  other  personal  property,  and 
then  when  the  report  of  the  State  Auditor  came  in 
at  the  September  term  showing  that  by  adding  to  the 
assessed  valuation  of  the  county  the  increased  valua- 
tion of  railroad,  telegraph  and  telephone  companies 
the  total  valuation  exceeded  six  million  dollars,  levy  a 
tax  of  only  forty  cents  on  the  hundred  dollar  valuation 
on  railroad,  telegraph  and  telephone  companies.  Cer- 
tainly no  railroad  corporation  can  claim  that  under 
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those  circumstances  it  can  only  be  compelled  to  pay 
forty  cents  on  the  hundred  dollar  valuation,  while 
the  general  public  is  compelled  to  pay  fifty  cents  on 
the  hundred  dollar  valuation. 

BROWN,  P.  J. — ^Action  to  collect  railroad  taxes. 
From  a  judgment  for  plaintiff  in  the  circuit  court  of 
Montgomery  county,  defendant  appeals. 

In  the  year  1908  the  county  court  of  Montgomery 
county  levied  taxes  for  county  purposes  to  the  amount 
of  fifty  cents  on  the  one  hundred  dollars  valuation  on 
the  right  of  way  and  other  taxable  property  of  defend- 
ant in  that  county. 

Defendant  contends  that  under  section  11,  article 
10,  of  the  Constitution  of  Missouri  the  county  court 
was  only  authorized  to  levy  against  defendant's  prop- 
erty forty  cents  on  the  one  hundred  dollars  valuation 
for  county  purposes,  because  the  total  assessed  valua- 
tion of  all  taxable  property  in  Montgomery  county  for 
the  year  1908  exceeded  six  million  dollars,  and,  that, 
therefore,  twenty  per  cent  of  the  taxes  so  levied  for 
county  purposes  (the  difference  between  forty  and  fifty 
cents  on  the  one  hundred  dollars  valuation)  are  illegal. 

Defendant  paid  eighty  per  cent  of  the  taxes  levied 
against  its  property  for  county  purposes  in  the  year 
1908,  but  refused  to  pay  the  remainder,  whereupon  this 
suit  and  the  judgment  appealed  from  followed. 

This  litigation  grows  out  of  the  following  admit- 
ted facts.  When  the  county  court  of  Montgomery 
county  held  its  regular  May  term  in  1908,  the  general 
assessment  books  of  the  county  were  complete  and  had 
been  corrected  in  conformity  with  the  action  of  both 
the  county  and  State  boards  of  equalization,  but  the 
State  Board  of  Equalization  had  not  at  that  time  as- 
sessed, equalized  and  fixed  the  final  valuation  of  such 
railroad  property  in  the  county,  as  it  had  the  power  to 
assess  under  section  9344,  Revised  Statutes  1899  (now 
Sec.  11559,  R.  S.  1909). 
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Said  county  court  at  its  May  term,  1908,  ascer- 
tained from  the  assessment  books  and  returns  of  rail- 
road property  made  to  its  clerk  imder  section  9340,  Ee- 
vised  Statutes  1899  (now  Sec.  11555,  E.  S.  1909)  that 
the  aggregate  assessed  valuation  of  all  the  taxable 
property  in  the  county  for  1908  was  less  than  six  mil- 
lion dollars,  and  levied  a  tax  of  fifty  cents  on  the  one 
hundred  dollars  valuation  for  county  purposes  on  all 
the  property  in  the  county  except  the  railroad  rights 
of  way,  tracks,  and  such  other  railroad  property  as  it 
is  the  special  province  of  the  State  Board  of  Equaliza- 
tion to  assess  under  sections  9339  and  9344,  Eevised 
Statutes  1899,  now  Sees.  11554  and  11559,  Eevised 
Statutes  1909. 

The  assessments  and  returns  of  the  railroad  com- 
pany which  were  before  the  county  court  at  its  May 
term  indicate  that  all  the  taxable  property  in  the  county 
was  worth  less  than  six  million  dollars;  but  on  July 
31, 1908,  the  State  Board  of  Equalization,  having  raised 
the  valuation  of  railroad  property  assessable  in  that 
county  to  the  extent  of  $780,156.50,  certified  the  result 
of  its  labors  to  the  county  court. 

After  adding  said  increase  in  the  valuation  of  rail- 
road property  as  fixed  by  the  State  Board  of  Equali- 
zation to  the  then  existing  assessment  of  other  prop- 
erty, the  aggregate  valuation  of  all  property  in  Mont- 
gomery county  for  1908  exceeded  six  million  dollars. 

The  county  court  met  again  in  the  month  of  Sep- 
tember, 1908,  and,  notwithstanding  the  return  or  cer- 
tificate of  the  State  Auditor  on  railroad  assessments, 
made  under  section  11578,  Eevised  Statutes  1909,  then 
showed  the  total  assessed  value  of  all  property  in  that 
county  to  be  in  excess  of  six  million  dollars,  it  pro- 
ceeded to  levy  upon  defendant's  property  a  tax  of  fifty 
cents  on  the  one  hundred  dollars  valuation  for  county 
purposes  (the  same  as  it  had  theretofore  at  its  May 
term  levied  upon  other  property  in  the  county). 
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The  county  court  no  doubt  acted  in  good  faith  in 
levying  upon  the  railroad  property  the  same  rate  of 
taxes  for  county  purposes  which  it  had  theretofore 
levied  upon  other  property  in  the  county. 
County  In  fact,  by  section  9363,  Revised  Statutes 
Levy.  1899  (now  section  11582,  Revised  Statutes 

1909)  it  was  required  to  levy  the  same  rate 
of  taxes  upon  railroads  as  other  property.  It  is,  there- 
fore, apparent  that  this  litigation  grows  out  of  the  fact 
that  the  law  does  not  require  the  assessment  of  rail- 
road property  to  be  completed  at  the  same  time  as  the 
assessment  of  other  property ;  and  if  the  county  court 
violated  the  Constitution  by  levying  upon  defendant's 
property  a  tax  for  county  purposes  in  excess  of  forty 
cents  on  the  one  hundred  dollars  valuation,  it  did  so 
in  an  effort  to  obey  section  11582,  supra. 

Plaintiff's  learned  counsel  assert  that  it  was  the 
duty  of  the  county  court  to  fix  the  rate  of  tax  levies 
for  county  purposes  at  its  May  term,  1908 ;  and  while 
he  does  not  call  our  attention  to  any  mandatory  stat- 
ute prescribing  that  such  taxes  must  be  levied  by  coun- 
ty courts  at  their  May  terms,  we  think  it  was  probably 
the  legislative  intent  that  the  rate  of  tax  levies  should 
be  fixed  in  May.  [See  Sec.  9283,  R.  S.  1899,  now  Sec. 
11423,  R.  S.  1909.] 

Plaintiff's  counsel  also  assert  that  as  the  statute 
required  tax  levies  to  be  made  in  May  the  county  court 
possessed  the  right  to  rely  upon  the  assessments  of 
1908  as  they  existed  in  said  month  of  May,  and  was  not 
required  to  await  the  action  of  the  State  Board  of 
Equalization  to  ascertain  what  the  final  assessed  val- 
uation of  property  in  the  county  might  be. 

This  contention  seeks  a  construction  of  that  part 
of  section  11,  article  10,  of  our  Constitution  which  pre- 
scribes the  method  for  ascertaining  the  assessed  valua- 
tion of  counties,  and  reads  as  follows  : 

**The  rate  herein  allowed  to  each  county  shall  be 
ascertained  by  the  amount  of  taxable  property  there- 
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in,  according  to  the  last  assessment  for  State  and* 
county  purposes/' 

We  are  not  aware  that  this  particular  clause  of 
our  Constitution  has  ever  been  before  the  appellate 
courts  of  this  State.  We  are,  therefore,  justified  in 
consulting  the  precedents  announced  by  the  appellate 
courts  of  other  jurisdictions. 

The  Supreme  Court  of  Illinois  (Culbertson  v.  City 
of  Fulton,  127  111.  30),  in  construing  a  constitution 
which  used  the  word  ''last  assessment, '*  held  that  said 
words  meant  the  last  completed  assessment  as  cor- 
rected and  approved  by  the  State  Board  of  Equaliza- 
tion, and  not  the  assessment  by  the  local  assessor, 
whose  work  had  not  yet  received  the  approval  of  said 
State  Board  of  Equalization. 

In  the  case  of  Wilkinson  v.  Van  Orman,  70  Iowa, 
230,  a  constitutional  provision  prohibiting  school  dis- 
tricts from  becoming  indebted  in  excess  of  five  per 
cent  of  the  taxable  property  therein  *'to  be  ascertained 
by  the  last  State  and  county  tax  lists"  was  construed 
to  apply  only  to  the  completed  tax  lists,  and  not  to  the 
original  assessment  lists  as  prepared  by  the  assessor 
before  the  taxes  were  equalized  and  levied. 

In  the  case  of  Chicago,  Burlington  &  Quincy  Rail- 
road Co.  V.  Village  of  Wilber,  63  Neb.  624,  the  Su-. 
preme  Court  of  Nebraska  construed  the  words  ''last 
preceding  assessment"  to  mean  an  assessment  which 
had  been  completed  by  receiving  the  approval  of  all 
the  agencies  through  which  it  was  required  to  pass. 

We  find  the  reasoning  of  the  foregoing  cases  is 
sound,  and  that  the  county  court  of  Montgomery  county 
could  not  base  its  tax  levies  upon  returns  made  by  the 
officers  of  railroad  companies,  which  returns  had  not 
been  passed  upon  by  the  State  Board  of  Equalization. 

It  is  not  contended  by  respondent  that  the  tax 
levies  in  controversy  were  based  upon  the  assessment 
of  property  in  that  county  made  during  the  year  1907 
(which  were  doubtless  completed),  but  they  are  ad- 
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mittedly  based  upon  assessment  books  and  returns  of 
railroad  officials  miade  in  1908.  There  was  no  attempt 
in  this  case  to  show  what  the  'assessment  of  the  county 
amounted  to  as  made  in  1907. 

It  is,  however,  admitted  that  in  the  month  of  Sep- 
tember, 1908,  when  most  of  the  taxes  sued  for  were 
levied  upon  defendant's  roadbed,  etc.,  the  county  court 
had  before  it  the  result  of  the  work  of  the  State  Board 
of  Equalization,  which  showed  conclusively  that  the 
aggregate  and  final  assessment  of  all  property  in  the 
county  exceeded  six  million  dollars  for  the  year  1908. 

At  its  September  meeting  the  county  court  found 
itself  in  a  very  unf  ortimate  position.  It  was  required 
by  section  11582,  Revised  Statutes  1909,  to  levy  upon 
the  railroad  property  of  defendant  as  assessed  by  the 
State  Board  of  Equalization  the  same  rate  of  taxes  for 
county  purposes  that  it  had  theretofore  levied  upon 
other  property  of  the  county,  which  in  this  case  was 
fifty  cents  on  the  one  hundred  dollars  valuation,  and 
at  the  same  time  it  was  prohibited  by  the  Constitution 
from  levying  upon  said  property  more  than  forty  cents 
on  the  one  hundred  dollars  valuation  for  county  pur- 
poses. 

In  this  dilemma  said  county  court  elected  to  obey 
said  section  11582,  supra,  and  let  the  Constitution 
shift  for  itself. 

In  thus  ignoring  the  Constitution  the  county  court 
committed  an  error  fatal  to  plaintiff's  cause  of  action 
in  this  case.  Whenever  there  is  an  irreconcilable  con- 
flict between  the  Constitution  and  the  statutes,  the 
latter  must  yield. 

In  the  case  of  Kansas  City,  Fort  Scott  &  Memphis 
Railroad  Co.  v.  Thornton,  152  Mo.  1.  c.  575,  this  rule 
was  stated  by  Mabshall,  J.,  in  the  following  language : 

*'It  is  the  duty  of  the  courts  to  enforce  the  or- 
ganic law  and  to  brush  aside  any  statute  which  con- 
flicts with  it,  whether  it  was  passed  before  or  after 
the  Constitution  was  adopted." 
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It  is  doubtless  the  purpose  of  our  revenue  laws 
to  have  tax  levies  based  upon  the  assessment  books 
made  and  returned  during  the  years  when  such  taxes 
were  levied.  County  courts  must  necessarily  take  into 
consideration  the  current  assessments  in  order  to  as- 
certain how  large  or  how  small  the  levies  should  be. 
The  rate  for  county  levies  is  not  arbitrarily  fixed  by 
the  law.  They  may  equal  the  amount  limited  by  the 
Constitution,  or  they  may  be  lower  if  the  county  court 
believes  that  a  lower  rate  of  levy  will  supply  the 
county  with  all  the  funds  it  needs. 

We  see  no  escape  from  the  defendant's  contention 
that  in  levying  the  taxes  of  1908  the  county  court  acted 
upon  the  assessment  of  that  year,  and  having  disre- 
garded the  plain  mandate  of  the  Constitution  the  coun- 
ty taxes  levied  on  defendant's  property  in  excess  of 
forty  cents  on  the  one  hundred  dollars  valuation  are 
illegal. 

We  are  not  unmindful  of  the  hardships  which  this 
rule  will  entail  in  this  case,  and  possibly  in  others.  The 
spirit,  possibly  the  letter,  of  the  law,  requires  county 
courts  to  make  their  tax  levies  at  the  annual  May  terms 
thereof,  at  which  time  they  cannot  know  what  the  ac- 
tion of  the  State  Board  of  Equalization  will  be  in  as- 
sessing railroad  property.  Consequently,  it  is  impos- 
sible for  them  to  determine  with  certainty  what  the 
aggregate  assessed  valuation  of  the  county  will  be  in 
the  month  of  May. 

Section  11,  article  10,  of  our  Constitution  divides 
counties  into  four  classes  for  purposes  of  taxation; 
such  classes  to  be  ascertained  by  their  total  assessed 
valuation.  In  two  of  those  classes  county  courts  are 
permitted  to  levy  fifty  cents  on  the  one  hundred  dol- 
lars valuation  for  county  purposes ;  in  one  class  forty 
cents  on  the  one  hundred  dollars  valuation,  and  in  the 
remaining  class  thirty-five  cents  on  the  one  hundred 
dollars  valuation. 
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It  follows  that  when  the  assessed  valuation  of  a 
county  is  such  that  it  is  likely  to  pass  from  one  class 
to  another  through  the  final  action  of  the  State  Board 
of  Equalization  in  raising  or  lowering  values,  county 
courts  cannot  safely  make  their  levies  until  the  State 
Board  of  Equalization  has  completed  its  work  and  cer- 
tified the  result  thereof  to  the  county  clerks. 

If  this  rule  works  an  inconvenience  or  loss  in  spe- 
cific cases,  the  evil  must  be  borne  until  the  General 
Assembly  in  its  wisdom  shall  see  fit  to  enact  laws  re- 
quiring all  assessments  to  be  made  at  the  same  time, 
and  that  taxes  be  levied  only  after  all  assessments  are 
completed  and  fijially  corrected  and  approved  by  the 
State  Board  of  Equalization. 

Much  as  we  dislike  to  announce  a  rule  which  may 
cause  loss  or  inconvenience  to  the  citizens  of  the  State, 
and  possibly  nullify  some  of  our  statutes  relating  to 
the  assessment  and  collection  of  public  revenues,  it  is 
our  paramount  duty  to  uphold  and- support  the  Consti- 
tution; and  we  cannot  warp  or  twist  its  words  or  place 
a  strained  construction  upon  its  provision,  however 
great  may  be  the  demand  that  we  do  so.  [State  ex 
rel.  Burns  v.  Gibson,  195  Mo.  251.]  It  follows  that 
we  must  deny  recovery  to  plaintiff  for  the  county  taxes 
sued  for  in  this  case. 

Among  the  taxes  sued  for  in  this  action  is  $34.98 
alleged  in  plaintiff's  petition,  and  recited  in  the  agreed 
statement  of  facts  and  judgment,  to  be  due  to  the  spe- 
cial road  district  of  Montgomery  county, 
Special  Missouri,  for  the  year  1908.  It  is  conceded 
Tax.  by  respondent  that  if  these  taxes  were  levied 

for  the  special  road  district  of  Montgomery* 
county  they  would  be  invalid  under  the  decision  of 
this  court  in  State  ex  rel.  v.  Chicago,  Burlington  & 
Quincy  Railroad  Co.,  195  Mo.  228.  Eespondent,  how- 
ever, contends  that  these  road  taxes  are  not  due  to  the 
special  road  district  of  Montgomery  county,  but  are 

251  Mo.—lO 
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due  to  the  special  road  district  of  Montgomery  City, 
and  were  levied  under  a  valid  law. 

It  is  only  necessary  to  say  that  we  must  determine 
the  validity  of  plaintiff's  claim  by  its  pleadings.  To 
permit  to  sue  for  taxes  alleged  to  be  due  to  the  spe- 
cial road  district  of  Montgomery  county,  and  recover 
for  the  use  and  benefit  of  the  special  road  district  of 
Montgomery  City,  would  amount  to  permitting  a  suit 
for  one  party  and  a  recovery  for  another.  A  recovery 
cannot  be  had  in  favor  of  one  who  is  not  a  party  to 
the  cause  of  action.    [Sec.  1729,  R.  S.  1909.] 

From  the  conclusions  we  have  reached  it  follows 
that  the  judgment  appealed  from  must  be  reversed  and 
the  cause  remanded  with  directions  to  enter  judgment 
for  defendant.    It  is  so  ordered. 

Walker  and  Paris,  J  J.,  concur. 


THE  STATE  ex  rel.  L.  E.  BLADES,  Collector,  v. 
CHICAGO,  BURLINGTON  &  QUINCT  RAIL- 
ROAD COMPANY,  Appellant. 

Division  Two,  June  17,  1913. 

For  the  reasons  stated  In  State  ex  reL  v.  Wabash  Railroad  Company, 
ante,  page  134,  the  Judgment  in  this  case  is  reversed. 

Appeal  from  Montgomery  Circuit  Court. — Hon.  James 
D.  Barnett,  Judge. 

Reversed  and  remanded  {with  directions). 

0,  M.  Spencer,  Claude  R.  Ball  and  H.  J.  Nelson 
for  appellant. 

John  F.  Nebel  for  respondent;  E.  P.  Rosenberger, 
of  counsel. 

WILLIAMS,  C— The  facts  of  this  case  are  in 
every  particular  substantially  the  same  as  those  in- 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  147 

Williams  v.  Sands. 

volved  in  the  case  of  State  ex  rel.  Blades,  Collector, 
V.  Wabash  Eailroad  Co.,  decided  by  Division  2  of  this 
court  at  the  present  term,  and  reported  at  page  134. 
The  conclusions  reached  in  that  case  are  controlling  in 
this,  and  for  the  reasons  thereiQ  stated  it  is  ordered 
that  the  judgment  ia  the  present  case  be  reversed  and 
the  cause  remanded,  with  directions  to  enter  judg- 
ment for  defendant.    Roy,  C,  concurs. 

PER  CUEIAM.— The  above  opinion  of  Wiu:.iams, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 


JOHN  HALL  WILLL^MS  v.  M.  L.  SANDS  et  al. 

Appellants.- 

Division  Two,  June  17,  1913. 

1.  COMMON  SOURCE:  Idem  Sonans.  Where  both  plaintiff  and 
defendant  claim  under  a  common  source  of  title,  in  a  suit,  in 
the  first  count  of  the  petition  one  to  quiet  title,  and  in  the 
second  an  action  in  ejectment,  plaintiff  claiming  as  heir  of 
Sylvester  H.  Williams,  under  a  patent  issued  to  Sylvestus  H. 
Williams,  and  defendants  claiming,  under  a  tax  deed  conveying 
the  interest  of  Sylvester  H.  Williams  and  based  on  a  tax  sale 
in  pursuance  to  a  suit  against  and  publication  to  Sylvastus  H. 
Williams,  founded  on  a  tax  bill  against  S.  H.  Williams,  the 
rule  of  idem  sonans  has  nothing  to  do  with  the  case.  Both 
parties  claim  under  a  common  source,  and  where  that  is  the 
case,  whether  the  suit  be  one  at  law  to  quiet  title  or  in  eject- 
ment the  only  question  is,  who  has  the  better  title  from  that 
common  source? 

2.  HEIRSHIP:  Question  of  Fact:  Substantial  Evidence.  The 
question  of  whether  plaintiff  is  the  only  heir  at  law  of  the 
patentee,  or  whether  he  is  an  heir  at  all,  is  one  of  fact,  and 
if  there  is  substantial  evidence  to  support  the  finding  of  the 
court  sitting  as  a  jury,  that  finding  will  not  be  disturbed  on 
appeal,  even  though  it  is  based  wholly  on  plaintiff's  testimony, 
since  the  credibility  of  a  witness  is  for  the  triers  of  the  facts. 

3.  TAX  DEED:  Prima  Facie  Valid:  Rebuttal  by  Record.  A  tax 
deed,  in  the  usual  form  and  purporting  to  convey  the  interest 
of  the  common  source  of  title,  is  prima  facie  valid;  yet  its 
prima  facie  validity  may  be  rebutted  by  the  introduction   in 
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evidence  of  the  papers  and  proceedings  in  the  tax  snit,  and 
if  an  inspection  of  them  establishes  the  invalidity  of  the  tax 
judgment,  the  sherifT's  deed  founded  thereon  will  also  be  held 
to  be  invalid  and  void  and  as  conveying  no  interest 


4.  :  :  Premature  Non  Est  Return:  Order  of  Pub- 
lication. A  return  issued  November  16th  and  made  return- 
able "on  the  first  Tuesday  after  the  first  Monday  in  December," 
and  returned  nan  est  inventus  on  the  23d  of  November,  is 
prematurely  returned,  and  an  order  of  publication  made  at 
the  December  term  and  on  the  21st  day  of  February,  is  void. 
If  the  sherifT  is  unable  to  find  the  defendant  and  obtain  service, 
it  is  his  duty  to  retain  the  writ  and  not  make  non  est  return 
until  the  return  day;  and  an  order  of  publication  based  on  a 
premature  non  est  inventus  return  is  void,  and  in  consequence 
the  Judgment  is  void,  and  the  tax  sale  and  sherifTs  deed  made 
under  such  a  judgment  is  invalid. 

5.  LACHES:  Suit  to  Quiet  Title:  Paying  Taxes.  The  applica- 
tion of  the  doctrine  of  laches  is  bottomed  on  the  theory  that  the 
acts  of  plaintiff  have  so  misled  defendant  to  his  injury,  or  so 
Induced  and  lured  him  to  make  expenditures,  or  have  put  him 
in  such  attitude  towards  the  subject-matter,  that  it  would  be 
inequitable  and  unconscionable  to  permit  plaintiff  to  recover. 
But  where  defendants  bought  the  land  at  a  void  tax  sale  in 
1898  founded  on  a  suit  against  plaintiff's  father,  and  entered 
into  possession  and  paid  taxes  until  plaintiffs  suit  to  quiet  title 
and  in  ejectment  was  brought  in  1908;  and  where  plaintiff's 
father  did  not  die  until  1905  and  in  1903  plaintiff,  who  did  not 
live  in  the  county,  incidentally  met  one  of  the  defendants,  and 
said  he  would  like  to  have  the  land  back,  as  his  mother's 
money  had  paid  for  it,  and  was  willing  to  pay  defendants 
what  it  had  cost  them,  and  said  defendant  said  they  had 
bought  it  in  good  faith  and  paid  the  taxes  and  it  would  not 
suit  them  to  surrender  it  to  plaintiff,  and  plaintiff  thereupon 
said  he  had  "found  some  little  irregularity  in  the  title,"  there 
is  no  element  of  laches  in  the  case. 

6.  :  :   Making  Improvements.     Where  defendants, 

five  or  six  years  after  they  bought  the  land  at  a  tax  sale, 
made  a  lease  to  a  miner,  who  put  up  a  residence  on  it  to  be 
used  by  him  while  prospecting  for  minerals,  under  an  agree- 
ment that  the  house  was  to  be  removed  if  the  tenant  did  not 
purchase  the  land,  and  in  order  to  obtain  money  to  build  the 
house  he  procured  defendants  to  become  sureties  on  his  notes 
and  secured  them  by  a  chattel  mortgage  on  the  improvements, 
and  later  settled  the  notes  and  obtained  a  release  of  the 
mortgage  by  executing  a  bill  of  sale  of  the  improvements  to 
defendants,  the  circumstances  are  such  as  to  furnish  no  basis 
for  an  application  of  the  doctrine  of  lache& 
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TAX  SALE:  Suit  Within  Three  Years.  Section  11506a,  Re- 
yised  Statutes  1909,  requiring  suit  to  be  brought  within  three 
years  from  the  time  of  recording  the  tax  deed,  applies  only  to 
tax  deeds  fair  upon  their  face  and  issued  pursuant  to  the  Revenue 
Act  of  1872,  and  it  does  not  apply  to  a  tax  deed  issued  in 
pursuance  to  a  void  Judgment  for  taxes. 


8.   :  Recovery  of  Taxes.    In  a  suit,  which  in  one  count  is 

to  quiet  title,  and  in  another  is  ejectment,  defendants,  who 
claim  title  under  a  void  tax  deed  made  in  1898,  cannot  recover 
the  money  paid  out  by  them  for  taxes.  Those  who  paid  taxes 
on  lands  purchased  by  them  prior  to  the  Act  of  1903  are  not 
permitted  to  recover  any  such  taxes  in  a  suit  at  law,  and 
that  act  had  no  retrospective  operation  and  does  not  apply 
to  any  sales  of  land  for  taxes  made  prior  to  the  time  it  took 
effect 

9.  :  :  Improvements:   Equitable  Relief.    In  an  action 

at  law  wherein  defendants'  tax  deed  made  prior  to  1903  is 
held  to  be  void,  defendants,  although  they  put  into  their  answer 
a  plea  for  equitable  relief,  cannot  recover  taxes,  interest  and 
purchase  price  paid  by  them.  If  the  petition  is  one  in 
equity  for  relief  from  a  void  or  voidable  sale  of  land  for  taxes, 
made  prior  to  the  enactment  of  the  Act  of  1903,  defendants 
then,  if  they  lose  the  land,  can  recover  back  the  purchase 
price  and  interest,  and  possibly,  under  certain  circumstances, 
the  value  of  the  improvements,  not  by  reason  of  that  or 
other  statute,  but  because  of  the  principle  that  plaintiff  must 
do  equity  before  he  can  have  equity;  but  in  a  cold  action  at 
law,  defendants  cannot  recover  the  purchase  price,  Interest 
and  taxes  paid.  But  where  the  suit  is  ejectment,  this  rule 
does  not  bar  them  from  bringing  another  suit  under  Sec.  2401, 
R.  S.  1909,  to  recover  the  value  of  the  improvements  made  by 
them  in  good  faith. 

Appeal  from  Benton  Circuit  Court. — Hon.  C,  -4. 
Denton,  Judge. 

Affirmed. 

W.  A.  Dollarhide  and  Barnett  &  Barnett  for  ap- 
pellants. 

(1)  The  court  erred  in  finding  for  the  plaintiff 
in  this  case  for  the  reason  that  the  patent  shows  the 
land  was  patented  to  Sylvestus  H.  Williams,  and  the 
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plain tiflf's  evidence  shows  that  his  father's  name,  un- 
der whom  he  claims,  is  Sylvester  H.  Williams.  Hav- 
ing failed  to  establish  any  title  in  Sylvester  H.  Wil- 
liams, the  plaintiff  as  his  heir  cannot  recover.  Sylves- 
tus  and  Sylvester  are  not  idem  sonans.  29  Cyc.  276; 
16  Am.  and  Eng.  Ency.  of  Law,  p.  125.  The  following 
names  have  been  decided  not  to  be  ide^n  sonans: 
Ammon  and  Amann:  Amann  v.  People,  76  111.  188; 
Brimford  and  Binford:  Entrenldn  v.  Chambers,  11 
Kan.  377;  Bamep  and  Barnap:  Queen  v.  Carter,  6 
Mod.  168;  Burrul  and  Burril:  Com.  v.  Gillespie,  7  S. 
&  R.  Pa.  469;  Burger  and  Buerger:  Shumaker  v. 
Schoen,  19  Pitts.  L.  J.  69 ;  Catherine  Swails  and  Rath- 
erine  Swails:  Swails  v.  State,  7  Blackf.  324; 
Comyns  and  Cummins ;  Cruikshanks  v.  Comyns,  24  HI. 
692;  Dellia  and  Delia:  Vance  v.  State,  65  Ind.  460; 
Mitchell  V.  State,  63  Ind.  276;  Humphreys  v.  Hum- 
phrey: Humphrey  v.  Whitter,  17  Ala. ;  Otha  and 

Oatha:  Brown  v.  People,  66  111.  344;  Schoonhoven 
and  Schoonhover:  Schoonhoven  v.  Gott,  20  HI.  46; 
Shurtliff  and  Shirtliff:  Gordon  v.  Austin,  4  Tr.  611; 
Service  and  Servoss:  Sinkell  v.  Letcher,  40  HI.  48; 
Semon  and  Seaman :  7  Ark.  70 ;  Sensenderf er  and  Sen- 
senderf:  Com.  v.  Bowers,  3  Brewst.  350;  Smith 
&  Weston  and  Smith  &  Wesson:  61  Ind.  447;  John  S. 
Carrey  and  John  S.  Scarry:  Scarry  v.  Lumber  Co., 
233  Mo.  686;  Kitie  and  Katie:  Miller  v.  Medley,  236 
Mo.  694;  Lane  and  Lean:  Geer  v.  Lumber  Co.,  134 
Mo.  85 ;  Grof ton  and  Graton :  Graton  v.  Land  Co.,  189 
Mo.  322;  Griffin  and  Griffle:  State  v.  Griffie,  118  Mo. 
188;  Simonson  and  Siemson-Simonson :  Simonson  v. 
Dolan,  114  Mo.  176;  Emma  and  Emily:  Burge  v.  Burge, 
94  Mo.  App.  15.  (2)  But  assuming  that  Sylvestus  and 
Sylvester  Williams  are  one  and  the  same  person,  yet 
we  insist  that  there  is  no  satisfactory  evidence  to 
show  that  the  plaintiff  here  is  his  only  heir  at  law- 
There  is  no  administration  shown  which  discloses  the 
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names  of  the  heirs  of  Sylvester  or  Sylvestus  Wil- 
liams, and  plaintiff  introduces  no  one,  except  himself, 
to  show  who  the  heirs  of  his  father  are.  He  rests 
wholly  npon  his  own  testimony  and  that  so  vague,  un- 
certain and  unsatisfactory  that  it  would  certainly  be 
unsafe  to  render  a  judgment  against  us  in  his  favor 
as  the  sole  owner  of  this  land.  "  He  seems  to  be  jug- 
gling with  his  own  name;  he  sues  as  John  Hall  Wil- 
liams but  says  hfs  name  is  John  F.  Hall;  that  he  goes 
by  the  name  of  John  Hall,  John  F.  Hall,  John  F.  Wil- 
liams. He  doesn't  disclose  the  fact  that  he  goes  by  the 
name  of  John  Hall  Williams  at  any  time,  yet  he  sues 
in  that  name.  He  further  says  that  his  father's  name 
was  Sylvester  Hall.  Such  statements  make  his  testi- 
mony wholly  unreliable,  both  as  to  what  his  father's 
name  was  and  as  to  his  own  name.  A  judgment 
here  for  plaintiff  would  not  preclude  the  real  heirs  of 
Sylvestus  H.  Williams,  the  patentee,  from  recovering. 
(3)  The  tax  deed  in  question  conveys  a  valid  title  to 
the  defendants.  It  is  valid  on  its  face  and  it  is  prima- 
facie  evidence  of  title,  and  that  the  matters  stated  in 
it  are  true.  Hogan  v.  Smith,  11  Mo.  314;  Abbott  v. 
Lindenbower,  46  Mo.  291 ;  Ewart  v.  Davis,  76  Mo.  129 ; 
Stevenson  v.  Black,  168  Mo.  549.  The  insertion  of  the 
name  of  Addington  in  the  order  of  publication  is  a 
mere  clerical  error,  and  the  defendant  or  any  one  else 
reading  it  would  know  that  it  was  such.  Janes  v. 
Manly,  58  Mo.  559.  (4)  The  tax  dfeed  in  question  was 
placed  on  record  August  27,  1898,  and  this  suit  was 
brought  August  6, 1908 ;  therefore  this  action  is  barred 
by  the  three  years'  limitation.  Any  suit  or  proceed- 
ing against  a  tax  purchaser  for  the  recovery  of  land 
sold  for  taxes  shall  be  commenced  within  three  years 
of  the  time  of  recording  the  tax  deed,  and  not  there- 
after. Sec.  11506-a,  E.  S.  1909.  The  tax  deed,  valid 
on  its  face,  and  of  record  more  than  three  years,  will 
bar  recovery  on  the  part  of  the  former  owner.  Bird 
V.  Sellers,  122  Mo.  23.    While  the  Statute  of  Limitation 
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is  not  pleaded  here  eo  nomine,  yet  the  facts  constitut- 
ing the  limitation  are  specifically  pleaded  and  in  ex- 
tenso.  But  the  recovery  in  this  case  was  on  the  sec- 
ond count,  being  a  count  on  ejectment,  and  the  Statute 
of  Limitation  need  not  be  pleaded  by  defendant,  in 
order  to  avail  himself  of  it  in  an  ejectment  suit.  It 
may  be  shown  under  a  general  denial.  Bird  v.  Sel- 
lers, 113  Mo.  580;  Hill  v.  Atterbury,  88  Mo.  118; 
Stocker  v.  Green,  94  Mo.  28;  Fairbanks  v.  Long,  91 
Mo.  628.  (5)  It  was  a  condition  precedent  to  plain- 
tiff's right  to  recover  that  he  refund  the  taxes  paid  by 
the  defendants  to  them  before  recovery.  Sec.  11508, 
R.  S.  1909 ;  Mangold  v.  Bacon,  237  Mo.  496.  Or  at  least, 
there  should  have  been  a  decree  for  defendants  for  a 
lien  upon  the  land  for  said  taxes  so  paid.  (6)  Plain- 
tiff, by  reason  of  his  laches,  and  those  under  whom  he 
claims,  is  barred  from  recovering.  At  the  time  of  the 
bringing  this  suit  neither  he,  nor  his  ancestors,  had 
paid  the  taxes  for  fifteen  years.  The  land  had  been 
delinquent  since  1893.  This  suit  was  brought  in  1908. 
Every  person  is  bound  to  take  care  of  his  own  rights 
and  to  vindicate  them  in  due  season.  Galena  &  S.  W. 
R.  Co.  V.  Ennor,  116  111.  55;  Kline  v.  Vogel,  90  Mo. 
239.  Where  a  party  claiming  interest  in  land,  does  not 
assert  his  right  thereto,  and  permits  the  adverse  party 
to  make  improvements  on  the  land  and  enhance  its 
value,  the  court  will  not  listen  favorably  to  his  de- 
mand for  the  same.  Shelton  v.  Horrell,  232  Mo.  373 ; 
Pockman  v.  Meatt,  49  Mo.  345;  McNess  v.  Sweney,  50 
Mo.  388;  Landrum  v.  Bank,  63  Mo.  48;  Collins  v. 
Rodger s,  63  Mo.  515;  Kelly  v.  Hurt,  74  Mo.  561 ;  Baker 
V.  Vanderburg,  99  Mo.  378;  Allen  v.  Mansfield,  108 
Mo.  343 ;  Craddock  v.  Short,  134  Mo.  449 ;  Shea  v.  Shea, 
154  Mo.  599. 

W.  S.  Jackson  for  respondent. 

(1)    The  principle  of  idem  sonans  does  not  apply 
in  this  case.    The  question  is  one  of  identity.    Was  the 
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patentee  the  father  of  the  plaintiff,  and  if  so,  was  the 
plaintiff  the  only  heir!  Li  a  question  of  identity,  it  is 
admissible  to  show  the  name  a  person  bore,  his  per- 
sonal appearance  and  conversations,  and  the  account 
he  gave  of  himself,  his  family  connections  and  associa- 
tions. 9  Am.  &  Eng.  Ency.  Law,  p.  866  and  note  3. 
Both  parties  claimed  from  common  source  of  title,  and 
that  source  was  Sylvester  H.  Williams.  The  deed  in- 
troduced by  defendants  and  under  which  they  claim, 
purports  to  convey*  the  title  of  Sylvester  and  not  Syl- 
vestus  H.  Williams.  Holland  v.  Adair,  55  Mo.  47; 
Charles  v.  Patch,  87  Mo.  453;  Stevens  v.  Black,  168 
Mo.  549.  (2)  The  judgment  in  the  tax  suit  was  void. 
The  court  had  no  jurisdiction  to  render  any  judgment 
against  Williams.  First,  because  no  order  of  publica- 
tion was  ever  made,  either  by  the  court  or  by  the  clerk 
in  vacation,  pursuant  to  the  provisions  of  Sec.  2022 
and  2024,  R.  S.  1889.  Second,  because  if  one  had  been 
made  it  must  have  been  under  section  2024  based  on 
the  non  est  return  by  the  sheriff,  and  the  return  was 
premature.  Lumber  Co.  v.  McCabe,  220  Mo.  166. 
Third,  the  judgment  was  void  because  the  tax  bill 
shows  that  the  land  was  assessed  to  S.  H.  Williams 
and  not  to  Sylvestus  H.  Williams.  Burkham  v.  Mane- 
wall,  195  Mo.  506.  Fourth,  it  was  void  because  one  J. 
M.  Addington  and  not  Sylvestus  H.  Williams  nor  Syl- 
vester H.  Williams  was  notified  to  appear  and  defend 
the  suit  in  the  pretended  order  of  publication 
as  the  same  was  published.  Charles  v.  Mor- 
row, 99  Mo.  646;  Myers  v.  McEay,  114  Mo. 
382;  Burkham  v.  Manewal,  195  Mo.  506.  (3) 
While  as  to  the  ejectment  count,  it  may  not  have  been 
necessary  to  plead  the  Statute  of  Limitations,  it  was 
essential  for  defendants  to  do  so  as  to  the  first  count 
which  was  to  quiet  title.  He  must  not  only  plead  the 
Statute  of  Limitations,  but  must  plead  the  particular 
statute  upon  which  he  relies.     Murphy  v.  DeFrance, 
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105  Mo.  62;  Bird  v.  Sellers,  122  Mo.  32,-  Blodgett  v. 
Schaffer,  94  Mo.  652.  Section  11506a  only  applied  to 
deeds  made  pursuant  to  the  law  of  1872.  These  sec- 
tions must  stand  or  fall  together.  Abbott  v.  Doling, 
49  Mo.  304;  23  Am.  &  Eng.  Ency.  Law,  p.  487.  (4) 
There  could  have  been  no  recoupment  of  taxes  paid  by 
defendants,  because  in  the  suit  to  quiet  title  under  Sec. 
650,  B.  S.  1899,  which  was  the  law  when  this  suit  was 
filed,  the  court  had  no  authority  to  do  more  than  to 
ascertain  and  determine  the  title.  *And  liens  to  which 
defendants  might  be  entitled  could  not  have  been  ad- 
judged. Podesta  v.  Land  Co.,  152  Mo.  App.  393.  And 
they  could  not  recover  because  the  statute  refers  only 
to  tax  sales  made  after  its  passage.  Manwaring  v. 
Lumber  Co.,  200  Mo.  732;  Sugg  v.  Duncan,  238  Mo. 
428;  Whiting  v.  Lead  Co.,  195  Mo.  509.  (5)  There  is 
no  room  in  this  case  for  the  application  of  the  equita- 
ble doctrine  of  laches.  Haartstick  v.  Gabriel,  200  Mo. 
242;  Lumber  Co.  v.  McCabe,  220  Mo.  182. 

FABIS,  J. — This  is  an  action  coming  here  on  ap- 
peal from  the  circuit  court  of  Benton  county,  involv- 
ing the  title  to  certain  real  estate  situate  in  that  coun- 
ty. The  petition  contains  two  counts;  the  first  count 
is  a  suit  to  determine  interest  under  section  2535 ;  the 
second  count  is  ejectment. 

The  answer  is  (1)  a  general  denial;  (2)  a  setting 
up  of  the  manner  in  which  defendants  obtained  their 
alleged  title  to  the  land  in  controversy,  to-wit,  by  pur- 
chase thereof  at  a  tax  sale;  (3)  a  plea  of  the  Statute  of 
Limitations,  vaguely  averred;  (4)  a  plea  averring 
laches,  and  (5),  finally,  that  if  the  decision  of  the  court 
be  adverse  to  them  they  have  judgment,  by  way  of 
counterclaim,  for  the  value  of  certain  improvements, 
which  they  aver  they  erected  upon  the  land  in  question, 
and  for  the  sums  paid  out  by  them  as  the  purchase 
price  at  the  sale  for  taxes,  and  for  taxes  paid  on  the 
land  for  some  six  vears. 
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The  reply  was  a  general  denial  of  the  new  matter ; 
an  admission  as  to  the  then  possession  of  the  defend- 
ants, and  an  allegation  that  such  improvements  as 
were  placed  on  the  land  were  of  no  value  thereto,  add- 
ing naught  to  it  of  a  permanent  nature,  and  that  the 
alleged  improvements  were  put  on  the  land  by  defend- 
ant J,  G,  White,  acting  merely  as  a  lessee  of  the  land 
from  defendants  M.  L.  Sands  and  J.  W.  Sands,  who 
are  claiming  the  title  thereto. 

The  cause  was  tried  before  the  court  sitting  as  a 
jury;  no  declarations  of  law  were  asked  by  or  given  for 
either  side.  The  court  found  the  issues  for  plaintiff 
upon  both  counts  of  his  petition ;  adjudging  him  on  the 
first  count  to  be  the  owner  in  fee  thereof  and  divesting 
the  defendants  of  all  title  thereto,  and  on  the  second 
count  adjudging  to  him  ouster  of  defendants  from  the 
possession  of  said  land.  No  finding  whatever  was 
made  upon  the  equitable  counterclaim  of  defendants 
for  their  improvements;  for  the  sums  expended  by 
them  as  the  purchase  price  of  said  land  when  bought 
at  the  tax  sale,  or  for  sums  paid  by  them  as  taxes  on 
the  land  since  the  tax  sale  and  up  to  the  time  of  the 
bringing  of  this  suit.  From  the  judgment  in  favor  of 
plaintiff,  defendants,  after  the  usual  procedure,  duly 
took  and  now  prosecute  this  appeal. 

The  suit  was  brought  on  the  6th  day  of  August, 
1908;  the  land  was  sold  for  taxes  as  the  land  of  **Syl- 
vastus  H.  Williams"  and  bought  in  by  defendants  M. 
L.  Sands  and  J.  W.  Sands  on  the  12th  day  of  August, 
1898. 

The  proof  adduced  upon  the  trial  on  the  part  of 
plaintiff  tended  to  show  that  plaintiff  was  the  only 
child  and  the  only  heir  at  law  of  one  Sylvester  H.  Wil- 
liams; that  said  Sylvester  H.  Williams  died  on  the 
27th  of  April,  1905,  leaving  no  widow  surviving  him. 
Plaintiff  offered  patents  from  the  United  States  Gov- 
ernment to  the  land  in  question,  conveying  the  same 
in  fee  to  ''Sylveslnis  H.  Williams''  of  Benton  county, 


Digitized  by 


Google 


156        SUPREME  COURT  OF  MISSOURI, 

Williams  v.  Sands. 

Missouri.  Plaintiff  showed  that  he  had  found  these 
patents  among  the  effects  of  his  father  after  the  lat- 
ter's  death;  specifically  that  he  had  gotten  them  out 
of  his  dead  father's  trunk. 

Upon  cross-examination,  plaintiff  testified  that  he 
had  never  lived  in  Benton  county  except  about  eight 
months;  that  his  residence  was  in  Kansas  City;  that 
he  had  been  known  there  in  late  years  as  **John  F. 
Hall''  and  had  been  called  and  known  there  also  as 
**John  F.  Williams;"  that  he  had  changed  his  name 
from  Williams  to  Hall  some  seven  or  eight  years  prior 
to  the  trial.  Plaintiff  also  testified  that  his  father's 
true  name  was  **Hall;"  that  his  father  was  a  British 
subject  who  ran  away  from  Toronto,  Canada,  at  the 
beginning  of  the  Oivil  War  and  enlisted  in  the  army 
under  the  name  of  ** Williams,"  and  that  his  father 
retained  the  name  of  *' Williams"  till  his  death.  Plain- 
tiff's testimony  further  showed  that  he  had  himself 
personal  knowledge  of  his  father's  entry  of  the  land  in 
question  and  of  his  going  to  Boonville  for  the  purpose 
of  entering  the  same,  and  that  the  name  mentioned  in 
the  patents  is,  or  was  intended  to  be,  that  of  the  iden- 
tical person  who  was  the  father  of  plaintiff.  By  in- 
ference, though  not  pertinent  here,  it  is  to  be  gathered 
from  the  record  that  Sylvester  H.  Williams  died  in  the 
Soldier's  Home  at  Leavenworth,  Kansas.  The  mother 
of  plaintiff  and  the  wife  of  the  said  Sylvester  died  the 
19th  of  April,  1901. 

Defendants  offered  a  tax  deed  under  a  sale  of  the 
land  for  taxes,  which  deed  was  dated  the  12th  day  of 
August,  1898;  recorded  on  the  27th  day  of  August, 
1898,  and  purported  to  convey  to  defendants  M.  L. 
Sands  and  J.  W.  Sands  in  equal  shares,  the  right,  title 
and  interest  of  ^^ Sylvester  H.  Williams"  in  the  land 
in  controversy.  Defendants  also  offered  the  petition 
in  the  tax  suit,  which  suit  was  brought  against  ''Syl- 
vastus  H,  Williams"  and  the  summons  issued  thereon 
which  was  made  returnable  **on  the  first  Tuesday  af- 
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ter  the  second  Monday  in  December  next,  A.  D.  1897." 
The  sheriff's  return  upon  this  summons  is  as  follows: 

** Sheriff's  Eetum.  Executed  the  within  writ  in 
the  county  of  Benton,  on  the  23d  day  of  November, 
1897,  by  making  diligent  search  for  the  within  named 
Sylvastus  H.  Williams,  and  not  finding  him  in  my 
county. 

A.  F.  Prussing,  Sheriff,  Benton  County,  Mo.'' 

This  summons  was  issued  on  the  16th  day  of  No- 
vember, 1897,  and  was  returned,  so  far  as  the  record 
shows,  on  the  23d  of  November,  1897,  though  upon  its 
face  it  was  returnable  on  the  *' first  Tuesday  after  the 
second  Monday  in  December,  1897."  At  the  Decem- 
ber adjourned  term,  1897,  and  on  the  21st  day  of  Febru- 
ary, 1898,  as  appears  from  the  proof  of  an  order  of 
publication  published  in  the  '* Warsaw  Times,"  a 
weekly  newspaper  published  in  Warsaw,  Benton  coun- 
ty, Missouri,  an  order  of  publication  was  made  in  the 
case  of  *Hhe  State  of  Missouri  at  the  relation,"  etc., 
** against  Sylvastus  H.  Williams,"  which,  after  recit- 
ing that  the  sheriff  of  Benton  county,  after  making 
diligent  search  was  unable  to  find  the  said  *  *  Sylvastus 
H.  Williams"  in  his  said  county  and  ''has  returned 
said  summons  non  est  as  to  said  defendant  Sylvastus 
Williams,  and  it  further  appearing  to  the  satisfaction 
of  the  court  that  the  said  defendants  cannot  be  served 
with  process  in  this  case,  it  is  therefore  ordered  by 
the  court  that  the  said  defendant  J.  M.  Addington  \_sic'\ 
shall  be  notified  by  publication."  Further  proceed- 
ing said  order  seems  ta  be  in  proper  form.  Neither  an 
order  of  the  court  nor  any  minute  by  the  clerk  was 
found  in  the  records  of  the  circuit  court  ordering  or 
authorizing  the  publication  of  the  order  partially 
quoted  above,  though  a  search  of  the  record  was  made. 
Upon  the  matter  of  an  order,  all  that  was  shown  was 
the  printed  proof  of  publication  as  taken  from  the 
newspaper  and  verified  by  the  publisher  thereof. 
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Upon  the  phase  of  the  case  touching  the  equitable 
counterclaim,  the  testimony  of  defendants  tended  to 
show  that  defendants  M.  L.  Sands  and  J.  W.  Sands, 
who  claim  title  to  the  land  by  virtue  of  their  purchase 
at  the  tax  sale,  made  a  lease  on  the  land  to  defendant 
J.  G.  White  in  June,  1905,  and  that  White  had  put  up 
a  building  on  it  for  a  residence,  to  be  used  by  him, 
presumably,  while  prospecting  on  the  land  for  min- 
eral. It  further  appeared  that  it  was  originally  con- 
templated that  White  should  remove  this  house  if  he 
did  not  purchase  the  land.  It  also  appeared  that  in 
order  to  obtain  the  money  to  build  the  house  on  this 
land.  White  had  procured  his  co-defendants,  with  oth- 
ers perhaps,  to  become  security  on  his  notes,  securing 
his  sureties  by  a  chattel  mortgage  on  the  improve- 
ments, that  is,  the  house  put  by  said  White  on  this 
land;  that  later,  White  had  settled  his  notes  and  pro- 
cured a  release  of  the  mortgage,  by  executing  to  his 
co-defendants  and  others,  being  his  sureties,  a  bill  of 
sale  of  the  residence  built  by  said  White  on  the  land 
here  in  suit.  This  residence  constitutes  the  improve- 
ments in  question.  The  proof  further  shows  that  de- 
fendants M.  L.  Sands  and  J.  W.  Sands  paid  the  sum  of 
$38  as  the  purchase  price  of  these  lands,  and  that  they 
had  paid  some  $50  or  $60  in  taxes  for  the  six  years 
prior  to  the  bringing  of  the  suit.  It  further  appears 
that  sometime  in  the  year  1903  plaintiff  met  M.  L. 
Sands,  one  of  the  defendants,'  at  Cole  Camp,  and  that 
he  had  a  conversation  with  said  defendant  about  the 
land  at  that  time.  According  to  defendant  Sands, 
plaintiff  mentioned  the  land  in  dispute  here  and  said 
to  him,  **I  will  be  willing  to  pay  you  back  what  it  cost 
you;  what  you  paid  for  ii'^  Defendant  Sands  says 
that  in  this  conversation  plaintiff  rather  appealed  to 
his  sympathy;  said  his  mother  was  dead,  that  his 
father  had  been  careless  about  the  taxes  and  for  her 
sake  he  would  like  to  have  it  back.  Whereupon  Sands 
said  to  plaintiff,  **We  bought  it  in  good  faith  and  paid 
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for  it  and  paid  the  taxes  and  it  would  not  suit  us  at 
all,''  and  that  plaintiff  then  said,  **I  found  some  little 
irregularities  in  the  title/'  This  defendant  deposes 
that  plaintiff  said  nothing  further 'to  him  at  that  time; 
and  didn't  say  what  this  irregularity  was,  or  what  he 
was  going  to  do  about  the  land ;  that  he  heard  nothing 
from  him  until  the  year  preceding  the  trial,  when  the 
clerk  notified  him  that  this  action  had  been  filed 
against  him. 

This  statement  would  seem  to  cover  sufficient  of 
the  facts  to  make  clear  what  is  said  in  the  subjoined 
opinion. 

I.  The  first  contention  of  defendants  which  we 
shall  notice  arises  from  their  complaint  that  since  the 
plaintiff  claims  under  '' Sylvester  H.  Williams/'  and 
since  the  title  shown  by  him  was  in  '^  Sylvestus  H.  WiU 
liams/'  no  recovery  can  be  had  by  plaintiff,  since  the 
names  ** Sylvester"  and  **Sylvestus"  are  not  idem 
sonans. 

The  difficulty  in  agreeing  with  this  contention  is 
that  while  plaintiff  says  that  his  father's  name  was 
^^ Sylvester  H.  Williams"  and  while  he  shows 
a  patent  found  among  his  father's  effects  con- 
source: veying  the  land  to  ''Sylvestus  H.  Williams/' 
€^nans.  7^*  ^^^  ^^^  ^^^^  offered  by  defendants  shows 
that  they  obtained  the  title  not  of  ^^Sylves- 
tus/'  but  of  "Sylvester  H.  Williams/'  and  that  they 
did  this  pursuant  to  a  suit  for  taxes  against  "Sylvas- 
tus  H.  Williams/'  founded  upon  a  tax  bill  against 
*'8.  H.  Williams/'  and  that  the  judgment,  the  special 
execution,  and  the  notice  of  sale  were  all  against 
"Sylvastus  H.  Williams/^  whUe  the  order  of  publi- 
cation found  that  "Sylvastus  H.  Williams"  could  not 
be  found  by  the  sheriff  in  his  county,  and  ordered  that 
"J.  M.  Addington"  be  notified  by  publication.  In  this 
condition  of  the  record  it  is  difficult  to  see  what  figure 
the  doctrine  of  idem  sonans  cuts.    Both  plaintiff  and 
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defendants  claim,  as  the  record  shows,  under  a  com- 
mon source  of  title,  therefore  the  only  question  is  who 
has  the  better  title  from  that  common  source.  This 
was  a  suit  both  to  determine  interest  and  in  ejectment. 
In  ejectment  suits  the  rule  as  to  the  conomon  source 
of  title  has  prevailed  in  this  State  from  the  beginning. 
[Holland  v.  Adair,  55  Mo.  47;  Charles  v.  Patch,  87 
Mo.  463;  Stevenson  v.  Black,  168  M(y.  549;  Feller 
V.  Lee,  225  Mo.  319;  Sloan  v.  Chitwood,  217  Mo.  462.] 
No  reason  is  known  to  exist  why  the  same  rule,  if  it 
were  necessary,  as  it  is  not,  to  invoke  it  in  this  case, 
should  not  apply  in  a  suit  to  determine  interest  un- 
der section  2535,  and  this  court  has  many  times  held 
that  it  does  apply.  [Charles  v.  White,  214  Mo.  187; 
Harrison  Machine  Works  v.  Bowers,  200  Mo.  219.] 

II.  Some  contention  is  made  that  there  was  not 
sufficient  proof  to  show  that  plaintiff  is  the  sole  heir  at 

law  of  the  patentee  of  this  land.  The  testi- 
Heirship:  mouy  of  the  plaintiff  himself  rendered  this 
of  Fact,      fairly  plain,  if  any  weight  and  credit  is  to  be 

given  to  his  testimony.  This  was  a  suit  at 
law  tried  before  the  court  without  a  jury,  and  without 
the  giving  of  any  declarations  of  law  or  even  any  re- 
quest therefor  from  either  side.  There  was  proof  upon 
which  the  court  below  might  well  have  found,  as  it  did 
find,  that  plaintiff  is  the  sole  heir  at  law  of  the  iden- 
tical person  to  whom  this  land  had  been  patented  b)' 
the  United  States.  Upon  the  record  here  the  court  be- 
low in  this  sort  of  case  is  entitled  to  have  urged  in  its 
favor  the  same  presumption  touching  its  finding  of 
fact  that  this  court  has  ever  entertained  as  to  the  find- 
ing of  a  jury  in  a  case  at  law.  The  court  below  having 
found  these  facts  against  defendants,  we  are  not  dis- 
posed to  interfere  with  his  holding. 

HI.  We  must  test  the  goodness  of  the  paper  title 
of  defendants  upon  the  touchstone  of  the  goodness  of 
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the  sheriff 's  deed  as  based  upon  the  suit  for 
J^^      taxes.    The  sheriff's  deed  for  taxes  offered  in 

evidence  in  this  case,  we  may  say  is  prima  facie 
good.  We  say  prima  facie  good  for  tbe  reason  that 
it  is  in  the  usual  form  and  purports  to  convey  the 
interest  of  Sylvester  H.  Williams,  who  was  the  real 
owner  of  the  land,  but  we  bear  in  mind  that  **Sylves- 
tus  H.  AVilliams''  was  the  record  owner  of  these  lands; 
that  the  suit  for  taxes  was  against  ''Sylvastus  HrWil- 
liams;^*  that  the  tax  bill  was  against  ''8.  H.  Wil- 
liams;''  that  the  sheriff  was  commanded  to  summons 
^'Sylvastus  H.  Williams -^^^  that  the  non  est  return,  the 
order  of  publication,  the  judgment,  the  special  execu- 
tion, the  notice  of  sale,  were  all  in  the  name  of  ^'Sylvas- 
tus  H.  Williams.^'  Keeping  these  alleged  defects  in 
view  we  need  not,  however,  pass  upon  or  reason  their 
effect,  because  the  rule  of  law  is  that  while  a  sheriff's 
deed  is  prima  facie  proof  of  the  matters  and  things 
therein  stated,  yet  this  prima  facie  showing  as  made  by 
said  deed  may  be  rebutted  by  showing  in  evidence  the 
papers  and  proceedings  in  the  tax  suit.  If  upon  an  in- 
spection of  the  whole  record  the  judgment  is  found  to 
be  invalid,  the  sheriff's  deed  founded  thereon  is  also 
invalid  and  void  and  conveys  no  title.  [Cummings  v. 
Brown,  181  Mo.  711.] 

Turning  to  the  summons  in  this  case  we  find  that 
it  was  issued  on  the  16th  day  of  November,  1897 ;  that 
it  was  returnable  on  the  first  Tuesday  after 
Non  Est  the  second  Monday  of  December,  1897,  but 
that  it  was  actually  returned  non  est  inventus 
by  the  sheriff  on  the  23d  day  of  November,  1897,  only 
a  week  after  its  issuance  and  some  three  weeks  prior 
to  the  return  day  set  out  in  the  summons  itself.  In 
this  condition  of  the  record  we  do  not  think  it  neces- 
sary to  consider  the  other  alleged  defects  in  defend- 
ants' title  urged  as  arising  from  the  manner  in  which 
the  order  of  publication  was  made,  nor  need  we  con- 
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sider  the  contents  of  the  latter.  This  court  has  held 
on  numerous  occasions  that  while  it  is  the  duty  of  an 
oflScer  having  in  hand  process  for  service,  to  serve  the 
same  speedily,  yet  if  he  be  unable  to  find  a  defendant 
and  obtain  service,  he  must  retain  the  summons  until 
the  return  day  thereof,  and  that  an  order  of  publica- 
tion made  upon  a  non  est  return  improvidently  and 
prematurely  made  before  the  retuni  day  thereof,  is 
void:  [Lumber  Co.  v.  McCabe,  220  Mo.  154;  Cum- 
mings  v.  Brown,  supra ;  Stanton  v.  Thompson,  234  Mo. 
1.  c.  14,]  In  Lumber  Co.  v.  McCabe,  the  return  made 
by  the  sheriff  as  to  the  time  thereof,  as  well  as  to  the 
contents  thereof,  is  practically  on  all-fours  with  the 
one  here  at  bar.  In  that  case  it  was  held  that  the  order 
of  publication  in  the  tax  proceeding  was  invalid  and 
conferred  no  jurisdiction  in  the  court  over  the  person 
of  the  defendant.  Upon  the  authority  of  this  case,  and 
numerous  others,  we  need  not  pursue  this  question  fur- 
ther. Upon  tliis  view  it  is  not  necessary  to  consider 
the  question  of  what  effect,  if  any,  the  numerous  al- 
leged errors  in  the  body  of  the  so-called  order  of  pub- 
lication, or  the  error  in  the  manner  of  obtaining  the 
same,  may  have,  as  to  rendering  the  judgment  void. 
We  hold  that  for  the  reasons  already  seen  defendants 
took  no  title  by  their  tax  deed,  or  by  the  sale  for  taxes 
upon  which  the  deed  was  bottomed. 

IV.  The  defendants  contend  that  even  though  it 
be  found  in  effect  that  their  paper  title  is  bad,  yet  that 
plaintiff  is  estopped  to  claim  title  here  by  his  laches* 
The  particular  fact,  or  facts,  apparently  upon  which 
defendants  predicate  this  contention,  arise  largely 
from  the  conversation  had  by  M.  L.  Sands  with  plain- 
tiff in  1903.  Plaintiff  himself  says  nothing  as  to  this 
conversation  though  he  does  not  deny  it.  The  sub- 
stance thereof  rests  wholly  upon  the  testimony  of 
Sands.  His  testimony  and  all  of  the  testimony  in  the 
case  as  to  this  conversation  is  as  follows : 
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**  After  I  bought  this  land  I  saw  the  plaintiff  and 
had  a  conversation  with  him.  That  was  about  1903; 
never  saw  him  before,  nor  since  until  yesterday.  I 
saw  him  on  the  train  at  Cole  Camp  in  1903.  He  had 
been  down  here;  he  told  me  he  lived  at  Kansas  City. 
I  got  on  the  train  and  he  was  on  the  train.  He  heard 
somebody  at  the  depot  call  my  name,  and  he  approach- 
ed me  and  said  his  name  was  Hall ;  that  we  had  bought 
some  land  for  taxes  that  formerly  belonged  to  his 
father,  and  he  said  his  mother  had  furnished  the  money 
to  enter  it,  and  he  would  like  to  have  it  back  because 
he  said  his  father  had  been  careless  and  the  taxes  had 
run  on  it  and  it  had  been  sold  and  he  would  like  to  have 
it  back.  He  said:  'I  will  be  willing  to  pay  you  back 
what  it  cost  you;  what  you  paid  for  it,'  and  appealed 
to  me,  rather  to  my  sympathy.  Said  his  mother  was 
dead  and  his  father  being  careless  about  the  taxes  and 
for  her  sake  he  would  like  to  have  it  back.  I  said :  *  We 
bought  it  in  good  faith  and  paid  for  it,  and  paid  the 
taxes  and  it  would  not  suit  us  at  all.'  He  said:  'I 
found  some  little  irregularity  in  the  title.'  He  didn't 
say  what  it  was,  and  didn't  say  what  he  was  going  to 
do  about  it.  I  didn't  hear  anythiug  from  him  until 
last  year." 

Upon  the  above  testimony  and  upon  the  fact  that 
defendants  paid  the  taxes  on  this  land  from  1898  to 
1905  when  the  suit  was  brought,  is  bottomed  the  con- 
tention of  laches.  At  this  time  plaintiff  lived  in  Kan- 
sas City.  He  was  not  in  the  county  of  Benton  where 
the  land  lies  at  any  time  after  the  year- 1903,  when  he 
had  the  conversation  with  defendant  Sands,  until  the 
trial  of  this  suit,  so  far  as  the  record  shows.  The  fact 
as  to  the  erection  of  the  house  by  defendant  White 
need  not  be  considered.  The  circumstances  themselves 
are  such  as  to  take  them  out  of  consideration  as  any 
basis  for  the  application  of  the  doctrine  of  laches.  If 
laches  exist  in  this  case  it  must  come  from  the  failure 
to  sue  for  five  years  after  this  conversation,  and  from 
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the  payment,  presumably  with  the  knowledge  of  the 
plaintiff,  of  the  taxes  on  the  land  by  defendants.  At 
the  time  of  this  conversation  plaintiff  had  no  interest 
whatever  in  this  land  so  far  at  least  as  the  legal  title  is 
concerned.  He  spoke  of  and  urged  an  equitable  title, 
not  shown,  or  urged  here  now.  The  conversation  oc- 
curred in  1903.  Plaintiff's  father,  the  owner  of  the 
land,  did  not  die  until  April  27, 1905,  and  this  suit  was 
begun  a  little  more  than  three  years  after  the  latter 
date.  While  it  is  true  that  courts,  in  order  to  prevent 
the  working  of  injustice,  will  sometimes  apply  the  equi- 
table doctrine  of  laches  though  the  time  through  which 
the  same  has  operated  is  less,  and  often  far  less,  than 
that  provided  by  the  Statute  of  Limitations  (Shelton 
V.  Horrell,  232  Mo.  1.  c.  373),  yet  the  application  of 
the  doctrine  of  laches  in  such  case  is  bottomed  on  the 
theory  that  the  actions  of  plaintiff  have  been  such,  and 
have  so  misled  defendant  to  his  hurt,  or  have  caused 
him  such  losses,  or  necessitated,  or  induced  and  lured 
him  to  make  such  expenditures,  or  have  put  him  in 
such  attitude  with  relation  to  the  subject-matter,  as 
that  it  would  be  inequitable  and  unconscionable  to 
permit  plaintiff  to  recover.  In  the  case  at  bar  we  have 
no  such  condition.  The  plaintiff  two  years  before  he 
had  any  interest  in  this  land  saw  the  defendant  M.  L. 
Sands  and  undertook  to  adjust  this  matter  with  him; 
telling  him  that  he  desired  to  make  him.  Sands,  whole, 
but  that  he  wanted  to  get  back  the  land ;  he  further  ad- 
vised him  that  there  were  irregularities  in  the  title  of 
defendants,  arising  from  defects  in  the  tax  sale.  From 
this  state  of  facts  and  upon  the  whole  record,  we  are 
unable  to  see  any  facts  which  so  far  shock,  or  might 
shock,  the  conscience  of  the  chancellor  as  to  move  him 
to  hold  against  plaintiff's  recover)^;  absent  facts 
which  would  put  into  motion  the  Statute  of  Limita- 
tions and  absent  time  to  ripen  title  thereunder.  [Rut- 
ter  V.  Carothers,  223  Mo.  631.] 
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V.  Defendants  contend  that  the  Statute  of  Limi- 
tations known  as  the  three-year  Statute  of  Limitations 
contained  in  the  Eevenue  Act  of  1872,  formerly  section 
222  of  that  act,  and  now  section  11506a,  Revised  Stat- 
utes 1909,  applies.  This  section  was  left  out  of  the  re- 
visions of  1879, 1889  and  1899,  but  has  been  carried  by 
the  revising  committee  into  the  Revised  Statutes  of 
1909,  as  section  11506a.  When  originally  enacted  it 
was  a  part  of  the  revenue  law  of  1872.  [2  Wagner's 
Statutes,  p.  1207,  sec.  221;  Laws  1872,  p.  130,  sec. 
222.]  This  section  was  not  carried  into  the  law  when 
it  was  amended  and  partly  re-enacted  in  1877,  nor  was 
it  carried  into  the  revision  of  1879,  but  it  has  been  held 
that  it  was  not  repealed  by  the  act  of  1877,  nor  was  it 
repealed  by  implication  by  the  revision  of  1889.  It 
was  also  held,  however,  that  it  applied  only  to  the  tax 
deeds  which  were  fair  upon  their  face  and  which  were 
issued  pursuant  to  the  Revenue  Act  of  1872,  and  that  it 
does  not  apply  to  a  tax  suit  or  a  tax  deed  such  as  the 
one  embraced  in  the  case  at  bar.  [Bird  v.  Sellers,  122 
Mo.  1.  c.  32;  Blodgett  v.  Schaffer,  94  Mo.  652— in  the 
latter  case,  the  section  was  held  to  be  repealed,  but  on 
this  holding  the  case  is  overruled  by  the  case  of  Bird 
V.  Sellers.]  Accordingly  and  on  the  authority  of  tho 
case  of  Bird  v.  Sellers,  supra,  we  are  constrained  to 
hold  that  the  three-year  Statute  of  Limitations  is  not 
applicable  to  the  state  of  facts  presented  by  the  record 
here,  and  does  not  apply  to  the  tax  deed  in  question 
here,  and  in  no  wise  aids  defendants,  and  so  that  point 
is  disallowed  them. 

VI.  Defendants  complain  that  the  judgment  ren- 
dered by  the  court  below  should  have  afforded  them 
relief  for  money  laid  out  for  taxes  paid  by  them  and 
for  improvements  and  other  money  laid  out  by  them 
in  the  purchase  of  this  land. 

Taking  the  last  point  first,  and  considering  the 
last  point  as  well  as  the  question  of  taxes  paid  by  de- 
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fendants,  together,  we  conclude  that  there  is  no  merit 
in  this  contention.  Prior  to  the  Revenue  Act  of  1877, 
there  were  provisions  in  the  revenue  law  by  which  pur- 
chasers at  tax  sales  could  recover  the  purchase  price 
as  well  as  the  taxes  subsequently  paid  on  the  land  by 
them,  [Laws  1872,  p.  129,  sec.  219.]  Between  1877 
and  the  taking  effect  of  the  Act  of  1903,  there  was  no 
such  law.  During  all  this  time  those  who  paid  taxes 
upon  lands  purchased  by  them  at  tax  sales,  on  the 
failure  of  their  title,  were  held  by  the  law  as  having 
acted  merely  as  volunteers,  and  were  not  permitted  to 
recover  in  a  suit  at  law  any  such  taxes  paid  by  them. 
[Carter  v.  PhilUps,  49  Mo.  App.  319.]  The  Act  of 
1903  (which  was  written  by  the  writer  of  this  opinion), 
does  not  apply  and  could  not  under  the  Constitution 
apply  to.  any  sales  of  land  for  taxes  made  prior  to  the 
taking  effect  of  such  act.  This  act  has  been  many 
times  construed  as  so  applying  and  not  otherwise.  It 
has  been  held  that  while  it  applies  only  to  sales  made 
subsequent  to  the  taking  effect  thereof,  if  it  applied, 
or  if  it  had  been  attempted  to  apply  it,  to  prior  sales, 
then  it  would  have  been  unconstitutional.  Since  this 
sale  was  made  on  the  12th  day  of  August,  1898,  none  of 
its  provisions  apply  to  defendants,  and  they  cannot  re- 
cover the  purchase  price  of  the  land,  the  taxes  paid 
by  them  nor  any  interest  thereon  by  virtue  of  the  pro- 
visions of  this  act.  [Haarstick  v.  Gabriel,  200  Mo.  237 ; 
Man  waring  v.  Lumber  &  Mining  Co.,  200  Mo.  718; 
Burkham  v.  Manewal,  195  Mo.  500;  Petring  v.  Cur- 
rent River  L.  &  C.  Co.,  Ill  Mo.  App.  373.] 

Since  this  is  an  action  at  law  defendants  are 
bound  to  recover  by  virtue  of  law  and  not  by  virtue 
of  any  of  the  provisions  of  equity,  notwithstanding 
they  have  put  into  their  answer  a  plea  for  equitable  re- 
lief, by  Avay  of  a  shadowy  counterclaim  sounding  in 
equity.  Their  status  is  unfortunately  fixed  for  them  by 
the  attitude  of  plaintiff.  It  is  not  an  equitable  answer 
that  gives  relief,  so  as  to  permit  defendants  to  recover 
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back  taxes,  interest  and  purchase  price,  in  the  absence 
of  the  provisions  of  the  Act  of  1903,  but  it  is  the  equita- 
ble petition  filed  by  plaintiff  for  relief  from  a  void  or 
voidable  sale  of  land  for  taxes  that  has  this  effect. 
This  condition  in  case  of  a  petition  for  equitable  re- 
lief permits  defendant,  if  he  lose  the  land,  to  recover 
back  the  purchase  price  and  interest,  not  by  virtue  of 
any  act  or  statute,  or  by  virtue  of  the  Act  of  1903,  but 
by  reason  of  the  operation  of  the  principles  of  equity 
which  require  the  plaintiff  to  do  equity  before  he  shall 
be  permitted  to  have  equity.  This  was  held  and  for  this 
reason  held,  long  prior  to  the  statute  of  1903,  and  the 
rule  is  as  old  as  the  rules  and  maxims  of  equity.  [Yea- 
man  V.  Lepp,  167  Mo.  61.]  If  plaintiff  had  brought 
his  action  in  equity,  instead  of  his  cold  suit  at  law,  de- 
fendants would  have  been  entitled  to  recover  the 
amounts  expended  by  them  for  taxes,  at  least,  and  pos- 
sibly (for  we  do  not  pass  on  this  point),  if  they  had 
80  demanded  in  their  answer,  present  all  necessary 
requisites  so  permitting,  their  improvements  made  by 
them  upon  this  land.  But  in  a  suit  at  law,  as  this  is, 
we  have  already  seen  that  absent  a  statute,  and  we  had 
none  when  the  land  was  sold,  defendants  cannot  re- 
cover the  purchase  price,  the  taxes  paid  by  them,  or 
the  interest  on  these  several  sums.  Whether  recovery 
can  be  had  for  improvements  depends  of  course  upon 
the  time  and  circumstances  at  which  the  improvements 
were  erected.  [Brown  v.  Baldwin,  121  Mo.  106.]  It 
is  true  the  court  below  made  no  finding  whatever  upon 
this  point.  It  has  been  said  by  this  court  that  he  had 
no  authority  to  do  so  in  a  plain  ejectment  suit.  [Fair- 
child  V.  Cresswell,  109  Mo.  1.  c.  39.]  He  may  have  be- 
lieved that  the  law  warranted  his  lack  of  finding,  the 
peculiar  circumstances  of  the  manner  of  the  placing 
of  the  improvements  on  the  land  considered.  The  fact 
that  some  years  prior  to  the  placing  of  the  improve- 
ments thereon  defendants  had  notice  that  there  were 
some  irregularities  in  the  sale,  might  have  operated 


Digitized  by 


Google 


168        SUPREME  COUBT  OF  MISSOURI, 

Williams  y.  Sands. 

upon  the  mind  of  the  judge  and  brought  about  the  lack 
of  a  judgment  on  this  point.  We  see  no  reason  why  the 
requirements  of  good  faith  in  the  erection  of  these  im- 
provements should  not  apply  to  defendants  as  pro- 
vided for  in  our  statute  (Sec.  2401,  E.  S.  1909)  for  the 
recovery  of  improvements  following  an  ejectment  suit. 
It  may  be  that  defendants  may  be  able  to  bring  them- 
selves within  the  provisions  of  this  statute.  We  see 
nothing  upon  the  record  to  prevent  defendants  from 
retaining  possession  until  an  ascertainment  of  the 
value  of  their  improvements  and  their  right  to  recover 
therefor  has  been  had,  if  they  are  so  advised.  Under 
the  count  to  determine  interest,  based  on  section  2535 
as  now  amended,  it  is  more  than  probable  that  the 
court  below  had  jurisdiction  to  hear,  determine  and  ad- 
judge the  matter  of  compensation  for  improvements. 
The  provisions  of  this  section,  when  properly  invoked 
in  a  proper  case,  would  seem  to  be  broad  enough  to 
cover  fully  the  matter  of  equities  thus  arising.  Be 
this  as  it  may,  we  need  not  and  do  not  pass  upon  it 
here.  -  But  we  are  not  disposed,  holding  as  we  do  on 
other  points  involved,  to  reverse  and  remand  this  case 
merely  that  there  may  be  an  adjudication  upon  the 
question  of  whether  defendants  were  entitled  to  re- 
cover for  improvements  placed  on  this  land  in  good 
faith  by  them  or  those  under  whom  they  claim.  We 
are  willing  that  defendants  may  yet  pursue  the  reme- 
dies given  them  by  section  2401  et  seq.,  Eevised  Stat- 
utes 1909,  for  the  purpose  of  ascertaining  the  value  of 
their  improvements  and  of  their  good  faith  in  erecting 
them  upon  this  land. 

So  holding  it  results  that  this  case  should  be  af- 
firmed, without  prejudice,  however,  to  the  right  of  the 
defendants,  if  they  are  so  advised,  and  if  the  facts  per- 
mit, to  bring  an  action  for  the  ascertainment  of  the 
value  of  the  improvements.  It  is  so  ordered.  Brown, 
P.  J.,  and  Walker,  J.,  concur. 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  169 

Reeves  v.  Railroad. 


NELSON  BEEVES,  Administrator,  v.  KANSAS 
CITY,  ST.  LOUIS  &  CHICAGO  RAILROAD 
COMPANY,  Appellant. 

Division  Two,  Juno  17,  1913. 

1.  APPELLATE  JURISDICTION:  Constitutional  Question:  Set- 
tled Since  Appear  was  Taken.  Where  the  appeal  was  taken 
to  the  Supreme  Court  on  the  ground  that  the  statute  upon 
which  the  action  was  hased  is  unconstitutional,  and  its  constitu- 
tionality has  been  determined  in  another  case  since  the  appeal 
was  taken,  the  Supreme  Court  will  retain  Jurisdiction  and 
dispose  of  the  case  upon  its  merits. 

2.  NEGLIGENCE:  Excessive  Speed:  Train  Known  to  Be  Ap- 
proaching. Because  a  train  was  running  at  a  dangerous  rate 
of  speed,  far  in  excess  of  the  ordinance  rate,  across  the  main 
thoroughfare  of  the  town,  a  pedestrian  on  a  sidewalk  crossing 
the  track  was  not  Justified  in  stepping  onto  the  track  when 
she  knew  the  train  was  approaching  at  its  usual  rapid  rate 
of  speed,  and  was  so  close  she  did  not  have  time  to  pass  rapidly 
across  before  it  struck  her. 


3.   :    :     :     Presumption    That     Defendant 

Would  Obey  Ordinance.  A  pedestrian,  who  knew  that  a  train 
on  schedule  time  usually  ran  through  the  town  at  a  speed  far 
in  excess  of  the  ordinance  rate,  was  not  Justified  in  supposing 
that  the  engineer  on  the  particular  day  she  attempted  to  cross 
the  track  in  front  of  it  would  do  the  unusual  thing  of  reducing 
the  speea  to  the  ordinance  rate. 

4.  :  P^roximate  Cause  of  Injury.  Where  deceased,  seventy- 
two  years  of  age,  her  hearing  and  eyesight  somewhat  defective, 
walked  toward  the  railroad  track,  and  when  she  was  within 
six  of  eight  feet  of  it  looked  towards  the  approaching  train, 
which  she  knew  did  not  usually  stop  at  the  town  and  with 
whose  schedule  she  was  acquainted,  and  which  was  running, 
as  usual,  at  a  speed  of  36  to  50  miles  an  hour,  and  pulling  up 
her  dress  skirts,  walked  rapidly  onto  the  track  and  had  almost 
passed  over  when  the  engine  struck  and  killed  her,  the  proxi- 
mate cause  of  her  injury  was  her  own  contributory  negligence, 
and  there  can  be  no  recovery,  notwithstanding  the  ordinance 
fixed  twelve  miles  an  hour  as  the  maximum  speed  of  trains. 

5.  :    :    Humanitarian    Rule.      The    humanitarian 

rule,  requiring  the  engineer  of  a  train  to  discover  a  pedestrian's 
peril  and  stop  or  slacken  the  speed  thereof,  does  not  apply 
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when  tlie  pedestrian  is  aware  of  the  train's  approach,  and 
so  knowing  looks  toward  the  train  and  then  walks  on  the  track 
in  front  of  it  Where  the  adult  pedestrian  close  to  the  track 
looks  towards  the  approaching  train  the  engineer  is  warranted 
in  supposing  she  sees  it  and  will  exercise  ordinary  intelligence 
to  keep  out  of  its  way. 

Appeal  from  Jackson  Circuit  Conrt^— Hon.  Thomas  J. 
Seehorn,  Judge. 

Reversed. 

Scarritt,  Scarritt,  Jones  &  Miller  for  appellant. 

(1)  The  deceased  was  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law.  Laun  v.  Railroad,  216 
Mo.  563;  Pope  v.  Railroad,  242  Mo.  232;  Moore  v. 
Railroad,  176  Mo.  546;  Sanguinette  v.  Railroad,  196 
Mo.  466;  Hayden  v.  Railroad,  124  Mo.  566;  Huggart 
V.  Railroad,  134  Mo.  673;  Schmidt  v.  Railroad,  191 
Mo.  215 ;  Lane  v.  Railroad,  132  Mo.  4 ;  Kelsey  v.  Rail- 
road, 129  Mo.  362;  Walker  v.  Railroad,  193  Mo.  453. 
(2)  Plaintiff  cannot  recover  in  this  case  upon  the 
**last  chance"  or  ** humanitarian"  theory,  under  the 
evidence  and  circumstances  disclosed  in  the  record  and 
under  the  law  as  established  by  numerous  decisions  of 
this  court.  Plaintiff  wholly  failed  to  adduce  any  proof 
whatever  as  to  several  things  that  are  essential  to 
the  making  of  a  case  upon  the  last  chance  theory. 
There  is  no  proof  that  the  engineer  of  the  train  in 
question  actually  saw  the  deceased  in  a  position  of 
peril  upon  the  track.  Nor  is  there  any  substantial 
proof  that  the  engineer  might  have  seen  deceased  in 
a  position  of  peril  upon  the  track  in  time,  etc.  If 
the  engineer  saw,  or  might  have  seen  deceased  .as  she 
approached  the  track,  he  had  a  perfect  right  to  pre- 
sume that  she  would  stop  or  step  back  into  a  place 
of  safety  before  going  upon  the  track.  Schmidt  v.  Rail- 
road, 191  Mo.  234;  Boyd  v.  RaUroad,  105  Mo.  381; 
Moore  v.  Railroad,  176  Mo.  546.     Nor  is  there  any 
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evidence  whatever  that  the  deceased  was  in  a  position 
of  unconscious  peril,  or,  to  put  it  differently,  that  she 
was  in  a  position  of  peril,  and  unaware  thereof  and 
could  not  extricate  herself  therefrom.  Plaintiff  does 
not  even  charge  in  his  petition  that  the  deceased  was 
in  a  position  of  peril  and  unaware  thereof,  and  unable 
to  extricate  herself  therefrom,  nor  does  the  instruction 
of  the  court  on  behalf  of  plaintiff  submitting  the  last 
chance  theory  to  the  jury,  require  the  jury  to  find 
that  the  deceased  was  in  a  position  of  unconscious 
peril  and  unable  to  extricate  herself  therefrom.  Yet 
this  is  an  essential  feature  and  fact  to  be  proven  in  a 
last  chance  case.  Pope  v.  Eailroad,  242  Mo.  232;  De- 
gonia  V.  Bailroad,  224  Mo.  595;  Kinlen  v.  Railroad, 
216  Mo.  164. 

Yates  &  Mastin  and  Reed  S  Harvey  for  respond- 
ent 

(1)  The  position  of  the  respondent  is  that  there 
was  no  contributory  negligence,  (a)  At  the  time  the 
testimony  shows  Mrs.  Cozby  looked  towards  the  train 
and  when  she  was  within  a  few  feet  of  the  track  the 
train  was  four  to  six  or  seven  hundred  feet  distant 
from  her,  and  she  had  the  right  to  assume  that  the 
train  would  observe  the  ordinance  rate  of  speed,  and 
if  it  had  done  so,  she  could  have  cleared  the  track 
in  perfect  safety.  The  cases  cited  by  appellant  involve 
situations  essentially  different  from  the  case  at  bar. 
There  are  a  great  mass  of  reported  crossing  cases  in 
this  State  and  the  principles  of  law  applicable  there- 
to are  well  settled.  The  facts  in  this  case  bring  it 
well  within  the  class  of  cases  in  which  verdicts  and 
judgments  for  plaintiff  have  been  upheld.  Strauchon 
V.  Eailroad,  232  Mo.  587;  Powers  v.  Transit  Co.,  202 
Mo.  280;  Eiska  v.  Depot  Co.,  180  Mo.  168;  Heintz  v. 
Transit  Co.,  115  Mo.  App.  671;  Hutchinson  v.  Eail- 
road, 161  Mo.  253;  Sullivan  v.  Eailroad,  117  Mo.  221; 
Homstein  v.  United  Edilways,  195  Mo.  458.    (b)   The 
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law  does  not  impose  the  duty  on  pedestrians  to  ac- 
curately determine  the  rate  of  speed,  and  misjudg- 
ment  in  i\\^s  respect  does  not  convict  such  pedestrian 
of  contributory  negligence.  *  Strauchon  v.  Railroad, 
232  Mo.  600;  Heintz  v.  Transit  Co.,  115  Mo.  App.  671; 
Murray  v.  Transit  Co.,  108  Mo.  App.  501;  Powers  v. 
Bailroad,  202  Mo.  281;  Eiska  v.  Depot  Co.,  180  Mo. 
191;  Hutchinson  v.  EaUroad,  161  M:o.  246.  (2)  But 
conceding,  for  argument  only,  that  Mrs.  Cozby  was 
guilty  of  contributory  negligence,  nevertheless,  under 
the  humanitarian  doctrine,  the  plaintiff  is  entitled  to 
recover.  Murphy  v.  Railroad,  228  Mo.  56;  Felver  v. 
RaUroad,  216  Mo.  195;  Waddell  v.  Railroad,  213  Mo. 
16;  Holmes  v.  Railroad,  207  Mo.  163;  Zander  v.  Tran- 
sit  Co.,  206  Mo.  464;  McQuade  v.  Railroad,  200  Mo. 
158;  Sites  v.  Knott,  197  Mo.  711;  Klockenbrink  v.  Rail- 
road, 172  Mo.  678.  (a)  Appellant  maintains  that  be- 
cause there  is  an  allegation  in  the  petition  that  Mrs. 
Cozby^  was  in  the  exercise  of  due  care,  the  humani- 
tarian doctrine  cannot  be  relied  upon.  Whatever  of 
doubt  there  may  have  been  in  regard  to  the  propriety 
of  relying  in  the  same  count  on  common  law  negligence 
and  the  humanitarian  doctrine  it  has  now  been  defi- 
nitely settled  that  this  can  be  done.  Clark  v.  Railroad, 
242  Mo.  570.  (b)  The  defendant  was  guilty  of  negli- 
gence per  se  in  operating  its  train  in  excess  of  the 
ordinance  rate  of  speed  and  in  failing  to  observe  the 
provisions  of  the  ordinance  relative  to  signals.  Strau- 
chon V.  Railroad,  232  Mo.  587 ;  McKenzie  v.  Railroad, 
216  Mo.  19;  King  v.  Railroad,  211  Mo.  1;  Powers  v. 
Railroad,  202  Mo.  280;  Eppstein  v.  Railroad,  197  Mo. 
735;  Sluder  v.  Transit  Co.,  189  Mo.  164;  Riska  v.  De- 
pot Co.,  180  Mo.  168 ;  Hutchinson  v.  Railroad,  161  Mo. 
253;  Gratiot  v.  Railroad,  116  Mo.  450;  Eswin  v.  Rail- 
road, 96  Mo.  290.  (c)  The  engineer  should  have 
stopped  the  train  at  first  appearance  of  danger.  Holmes 
V.  Railroad,  207  Mo.  162;  Eckard  v.  Transit  Co.,  190 
Mo.  619;  Klockenbrink  v.  Railroad,  172  Mo.  687. 
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BROWN,  P.  J.— Plaintiff  sues  as  the  administra- 
tor of  Margaret  Cozby  to  recovery  statutory  damages 
resulting  from  the  death.  It  is  alleged  that  Mrs.  Cozby 
was  killed  in  the  city  of  Oak  Grove,  Jackson  county, 
Missouri,  on  December  23,  1905,  by  a  lessee  of  defend- 
ant, while  said  lessee  was  negligently  operating  a  rail- 
road train  over  defendant's  road  through  said  city. 

Plaintiff  alleges  in  his  petition  that  defendant's 
lessee  negligently  caused  the  death  of  Mrs.  Cozby  by 
(1)  running  its  train  in  excess  of  twelve  miles  per 
hour,  as  prohibited  by  an  ordinance  of  said  city  of 
Oak  Grove;  (2)  by  running  its  train  through  said  city 
at  an  excessive,  high  and  dangerous  rate  of  speed,  to- 
wit,  thirty-five  miles  or  more  per  hour;  and  (3)  by 
neglecting  to-  observe  the  perilous  position  of  said 
Margaret  Cozby  while  she  was  on  or  near  defendant's 
track,  and  by  neglecting  to  slacken  the  speed  of  said 
train  after  she  was  observed,  so  as  to  avoid  running 
over,  striking  and  killing  her. 

This  action  is  based  upon  section  5425,  Eevised 
Statutes  1909,  as  amended  in  1905,  and  appellant  chal- 
lenges the  constitutionality  of  that  statute.  Since  this 
appeal  was  lodged  here  the  constitutionality  of  that 
law  has  been  confirmed  by  this  court  in  the  case  of 
Young  V.  Railroad,  227  Mo.  307,  but  as  the  appeal  was 
properly  granted  to  this  court  when  taken,  it  is  our 
duty  to  retain  jurisdiction  and  dispose  of  the  case  upon 
its  merits.    [Dickey  v.  Holmes,  208  Mo.  664.] 

The  answer  of  defendant  pleads  contributory  neg- 
ligence on  the  part  of  deceased,  and  many  other  al- 
leged defenses,  but  the  conclusions  we  have  reached 
render  it  only  necessary  to  deal  with  the  plea  of  con- 
tributory negligence. 

At  the  time  Mrs.  Cozby  was  kUled  Oak  Grove  was 
a  city  of  the  fourth  class,  containing  about  800  inhabit- 
ants. Said  city  has  one  principal  street — Broadway — 
which  runs  north  and  south.  The  defendant  owns  a 
railroad  track  which  passes  through  said  city  from 
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west  to  east,  crossing  said  Broadway  street  in  such 
manner  as  to  leave  the  residence  part  of  the  city  on 
the  north  side  of  the  railroad  and  the  business  houses, 
therein  on  the  south  side  of  said  railroad.  There  is  a 
sidewalk  and  also  a  wagon  road  over  defendant's 
railroad  track  where  the  same  crosses  said  Broadway 
street. 

The  deceased  was  a  widow  without  minor  children 
or  other  dependents.  She  was  seventy-two  years  of 
age,  and  her  hearing  and  eyesight  somewhat  defective. 
However,  it  was  her  custom  to  go  unattended  about 
the  streets  of  Oak  Grove,  in  which  city  she  had  re- 
sided two  years  next  before  her  death. 

The  lessee  of  defendant  on  December  23, 1905,  ran 
a  passenger  train  through  said  city  of  Oak  Grove  on 
defendant's  track  at  a  speed  of  from  thirty-five  to  fifty 
miles  an  hour.  Said  train  was  known  as  the  ^*Red 
Flyer"  and  had  been  running  from  west  to  east  on 
defendant's  track  through  said  city  of  Oak  Grove  at 
about  the  same  rate  of  speed  during  many  weeks.  Its 
regular  time  for  passing  Oak  Grove  was  eleven  o'clock 
in  the  morning,  but  it  did  not  stop  at  that  city.  It  was 
running  on  time  December  23d,  when  it  struck  and 
killed  Mrs.  Cozby. 

The  plaintiff  introduced  G.  W.  Gillespie  and  wife 
who  testified  that  they  were  driving  south  on  said 
Broadway  street  in  a  buggy,  intending  to  cross  defend- 
ant's track.  Mrs.  Cozby  was  walking  in  the  same  di- 
rection and  was  a  short  distance  behind  the  Gillespies. 
"When  Mr.  and  Mrs.  Gillespie  were  about  forty  feet 
from  defendant's  railroad  they  heard  an  engine  whis- 
tle and  stopped  and  waited  for  the  train  to  pass,  but 
Mrs.  Cozby  passed  their  buggy  and  walked  on  south- 
ward. When  she  was  within  six  or  eight  feet  of  de- 
fendant's track  she  looked  westward  towards  the  ap- 
proaching train;  she  then  pulled  up  her  dress  skirts 
and  walked  more  rapidly  onto  defendant's  track  and 
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had  almost  passed  over  same  when  the  engine  struck 
and  killed  her. 

Mr.  and  Mrs.  Gillespie,  as  well  as  other  witnesses, 
testified  that  the  train  made  quite  a  lot  of  noise,  and 
that  it  was  in  plain  view  for  about  1500  feet  before  it 
struck  Mrs.  Cozby,  but  that  they  only  heard  it  whistle 
once.  These  witnesses  did  not  hear  the  train  ring  its 
bell,  nor  see  anything  to  indicate  that  its  speed  was 
slackened  before  it  struck  Mrs.  Cozby. 

One  of  plaintiff  ^s  witnesses  (a  merchant)  testified 
that  he  could  hear  the  roar  of  the  train  when  it  was  a 
half  a  mile  away  from  the  crossing.  Walter  Gibson,  a 
seventeen-year-old  boy,  testifying  for  defendant,  stated 
that  he  ran  across  defendant's  track  just  ahead  of  Mrs. 
Cozby,  and  that  he  told  her  that  the  train  was  coming 
and  advised  her  not  to  attempt  to  cross  in  front  of  the 
train.  However,  he  was  not  sure  that  Mrs.  Cozby  heard 
what  he  told  her  about  waiting  for  the  train  to  pass. 

After  carefully  considering  the  evidence  of  those 
who  saw  the  train  strike  Mrs.  Cozby,  we  find  that  the 
respondent  has  given  a  correct  synopsis  of  that  evi- 
dence in  the  following  extract  from  his  brief : 

*'Mrs.  Cozby  approached  the  tracks  of  the  defend- 
ant and  when  she  got  within  four  to  six  feet  of  these 
tracks  she  looked  weistward  in  the  direction  of  the  com- 
ing train  and  then  proceeded  across  the  tracks.'* 

Just  how  close  the  train  was  to  Mrs.  Cozby  when 
she  started  to  cross  defendant's  track  is  somewhat  a 
matter  of  conjecture ;  no  one  could  determine  such  an 
issue  with  absolute  accuracy.  It  is  a  certainty  that  the 
train  was  so  close  that  she  did  not  have  time  to  pass 
rapidly  across  the  track  before  the  train  struck  her. 

The  train  was  equipped  with  air-brakes,  and  an 
expert  witness,  testifying  for  plaintiff,  stated  that  the 
train  could  have  been  stopped  within  a  space  of  four 
hundred  feet,  and  that  its  speed  could  have  been  slack- 
ened one-half  in  a  space  of  two  hundred  feet.  The 
preponderance  of   the  evidence    shows  that  the    air- 
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brakes  were  applied  at  the  time  or  just  after  the  train 
struck  Mrs.  Cozby,  but  the  train  ran  about  a  half  mile 
after  the  air  brakes  were  applied  before  it  stopped. 

OPINION. 

Under  the  facts  before  stated,  what  was  the  proxi- 
mate cause  of  Mrs.  Cozby 's  death?  Was  she  guilty  of 
such  contributory  negligence  as  will  bar  a  recovery  by 
her  administrator  in  this  caset 

The  train  which  struck  and  killed  her  was  rimning 
at  a  speed  far  in  excess  of  that  permitted  by  the  ordi- 
nance of  Oak  Grove,  but  as  Mrs.  Cozby  had  lived  near 
that  railroad  for  two  years  she  is  presumed  to  have 
known  of  the  speed  at  which  this  train  was  usually 
operated.  Because  the  train  was  running  at  a  danger- 
ous rate  of  speed  did  not  justify  her  in  stepping  onto 
the  track  when  she  knew  that  the  train  was  approach- 
ing at  its  usual  rapid  rate  of  speed. 

The  evidence  for  plaintiff  proves  almost  conclu- 
sively that  Mrs.  Cozby  did  know  the  train  was  ap- 
proaching. The  plaintiff  admits  that  fact,  but  en- 
deavors to  escape  the  force  of  that  evidence  by  assert- 
ing that  deceased  had  a  right  to  suppose  that  defend- 
ant would  obey  the  ordinance  of  Oak  Grove  and  not 
run  its  train  through  that  city  in  eicess  of  twelve  miles 
an  hour. 

The  operation  of  the  train  at  a  rate  of  speed  in 
excess  of  the  ordinance  of  Oak  Grove  might  have  jus- 
tified the  imposition  of  a  fine  upon  the  employees  of 
defendant's  lessee,  provided  the  ordinance  is  valid  (a 
point  upon  which  we  express  no  opinion  here),  but  even 
if  said  ordinance  is  valid,  we  do  not  think  its  existence 
justified  Mrs.  Cozby  in  supposing  that  the  engineer  on 
the  train  would  on  that  particular  day  do  the  unusual 
thing  of  reducing  the  speed  of  his  train  to  twelve  miles 
an  hour.  It  is  a  well-known  fact  that  people  expect 
usual  and  customary  things  to  happen,  and  do  not  ex- 
pect unusual   conditions   to   arise   or   extraordinary 
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things  to  happen.  Plaintiff  has  cited  Strauchon  v. 
Street  Railway  Co.,  232  Mo.  587;  Powers  v.  Transit 
Co.,  202  Mo.  267, 1.  c.  280;  Riska  v.  Union  Depot  Rail- 
road, 180  Mo,  168,  and  several  simliar  eases  where 
judgments  have  been  upheld  for  injuries  caused  by 
street  cars  which  were  running  at  a  rate  of  speed  in 
excess  of  that  prescribed  by  city  ordinance.  Such 
cases  are  not  very  persuasive  in  an  action  like  this, 
for  the  reason  that  street  cars  are  not  supposed  to 
run  so  rapidly  as  railroad  trains.  Street  cars  are 
usually  required  to  stop  at  every  street  crossing  where 
passengers  are  desirous  of  getting  on  or  alighting,  so 
that  we  naturally  expect  their  speed  to  be  limited  to  a 
lesser  number  of  miles  than  railroad  trains.  This  is 
particularly  true  where  such  street  cars  are  running 
through  populous  cities. 

Under  the  facts  in  this  case  we  hold  that  Mrs. 
Cozby  was  guilty  of  such  gross  contributory  negligence 
in  stepping  upon  defendant's  track  in  front  of  a  rap- 
idly moving  engine  and  train  of  cars  as  to  bar  a  recov- 
ery for  her  death  by  the  administrator. 

The  authorities  are  not  in  entire  accord  on  this 
point,  but  the  following  well-considered  cases  seem  to 
settle  the  law  adversely  to  the  contention  of  plaintiff 
and  bar  a  recovery  by  him  on  the  facts  in  this  case: 
Pope  V.  Wabash  Railroad  Co.,  242  Mo.  232;  Laun  v. 
St.  Louis  &  San  Francisco  Railroad  Co.,  216  Mo.  563; 
and  Green  v.  Missouri  Pacific  Railroad  Co.,  192  Mo. 
131. 

Respondent,  however,  insists  that  notwithstanding 
Mrs.  Cozby  saw  or  might  have  seen  the  train  which 
caused  her  death  before  she  stepped  upon  defendant's 
track,  the  defendant  is,  nevertheless,  liable  because 
the  engineer  failed  to  discover  her  perilous  position 
and  stop  his  train  or  slacken  the  speed  thereof. 

This  is  not  a  case  where  the  humanitarian  doc- 
trine can  be  applied,  because  the  deceased  was  awaro 
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of  the  approaching  train.  That  doctrine  often  does 
apply  where  the  engineer  of  a  train  sees  a  pedestrian 
standing  or  walking  upon  the  track  and  apparently- 
oblivious  to  the  impending  danger,  or  where  children 
are  seen  on  or  approaching  a  railroad  track. 

In  this  case  Mrs.  Cozby  was  an  adult,  and  as  she 
looked  towards  the  approaching  train  the  engineer  was 
fully  warranted  in  supposing  that  she  saw  it  and  would 
exercise  the  ordinary  intelligence  of  an  adult  and  keep 
out  of  its  way.  It  is  not  contended  that  the  engineer 
had  knowledge  of  any  defect  in  the  eyesight  or  hear- 
ing of  Mrs.  Cozby,  or  that  he  knew  of  her  extreme  age. 

This  case  is,  in  many  respects,  like  the  case  of  Pope 
V.  Wabash  Eailroad  Company,  242  Mo.  232,  where  the 
party  killed  was  walking  on  the  track  and  knew  of  the 
approaching  train  but  failed  to  leave  the  track  in  time 
to  escape  injury.  In  that  case  we  held  that  neither 
the  non-observance  of  a  speed  ordinance  nor  the  failure 
to  stop  the  train  were  proximate  causes  of  the  death. 
Upon  the  authority  of  that  case,  and  others  before 
«ited,  the  judgment  of  this  case  should  be  reversed. 
It  is  so  ordered. 

Walker  and  Paris,  J  J.,  concur. 


THE  STATE  v.  JAMES  WHITE,  Appellant. 

Division  Two,  June  17,  1913. 

1.  INFORMATION:  "Upon  His  Oath."  The  phrase  "upon  his 
oath/'  as  used  In  the  information,  is  synonymous  with  "upon 
his  official  oath"  or  "oath  of  office/' 


2.   :   Assistant   Prosecuting   Attorney  In   Jackson  County 

May  Sign  and  Swear  To.  Under  Sec.  10738b,  Laws  1911,  p. 
393,  an  assistant  prosecuting  attorney  in  Jackson  county  has 
power  to  sign  and  swear  to  an  information  as  such  assistant 

.3.  EVIDENCE:  Conspiracy:  Involving  Husband  of  Prosecuting 
Witness.  Evidence  upon  the  question  whether  the  prosecuting 
witness's  husband  had  been  discharged  from  employment  with 
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a  detective  agency  for  drunkenness  or  misconduct,  Is  not  ad- 
missible on  the  trial  of  defendant  for  robbing  the  prosecuting 
witness  of  her  handbag  and  its  contents,  but  evidence  as  to 
a  conspiracy  between  the  prosecuting  witness  and  her  husband, 
through  which,  by  making  a  tool  of  defendant,  the  husband 
might  regain  his  position  with  the  detective  agency,  was  admis- 
sible, and  the  defendant  cannot  complain  of  the  trial  court's 
ruling  in  accordance  with  the  foregoing  statements. 

: :  Cross-Exami nation.    Evidence  as  to  whether 

the  husband  of  the  prosecuting  witness  had  been  trying  to 
secure  employment  from  the  city,  or  when  he  was  last  employed 
by  anyone,  or  how  long  he  had  been  working  for  himself,  was 
not  material  to  the  issues  in  a  prosecution  of  defendant  for 
.robbing  the  prosecuting  witness  of  her  handbag  and  its  con- 
tents, nor  was  It  error,  upon  cross-examination,  for  the  court  to 
sustain  an  objection  to  an  inquiry  as  to  where  she  got  the 
jewelry  which  she  carried  in  the  bag. 


6.  :  Exceptions:  Appeal.  Where  the  court  sustained  de- 
fendant's objections  to  certain  questions  asked  of  some  of  the 
witnesses  by  the  prosecuting  attorney,  and  struck  out  the  an- 
swers, after  which  defendant  made  no  further  request  or  objec- 
tion, there  is  no  matter  of  exception  for  the  Supreme  Court  to 
review. 

6.   :  Verdict:  Appeal.    Where  there  is  substantial  evidence 

to  support  a  verdict,  the  judgment  will  not  be  set  aside  on 
appeal. 

Appeal  from  Jackson  Criminal  Court. — Hon.  Ralph  S. 
Latshaw,  Judge. 

Affirmed. 

Holmes  Hall  and  R.  S.  Robertson  for  appellant 

John  T.  Barker,  Attorney-General,  and  William 
M.  Fitch,  Assistant  Attorney-General,  for  the  State. 

WILLIAMS,  C. — Defendant  was  tried  in  the  crim- 
inal court  of  Jackson  county,  Missouri,  under  an  in- 
formation charging  him  with  robbery  in  the  first  de- 
gree, found  guilty  by  the  jury,  and  his  punishment 
assessed  at  five  years  in  the  penitentiary.  He  appeals 
to  this  court. 
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The  evidence  on  the  part  of  the  State  tended  to 
show  that  on  November  29,  1912,  between  6:15  and 
6 :25  p.  m.,  the  prosecuting  witness,  Mrs.  Cor^  Rogers, 
was  going  east  on  Thirteenth  street,  in  Kansas  City, 
Missouri,  from  her  place  of  work  to  her  home  in  said 
city.  When  she  reached  a  point  near  an  alley  between 
Locust  and  Cherry  streets,  on  Thirteenth  street,  she 
saw  a  colored  man  coming  towards  her,  and  she  stepped 
to  one  side.  The  colored  man,  when  he  came  up  to  her, 
grabbed  the  hand  bag  which  she  carried  on  her  arms. 
The  handle  to  the  hand  bag  was  of  new  ribbon,  and 
did  not  break  when  the  bag  was  grabbed.  The  man 
puUed  at  the  bag  and  drew  the  prosecuting  witness  a 
distance  of  about  twenty  feet  up  the  alley,  where  she 
fell  down,  and  the  bag  was  pulled  loose  from  the  han- 
dle, her  assailant  running  away  with  it.  It  contained 
a  small  sum  of  money,  also  rings  and  jewelry,  all -of 
the  value  of  about  two  hundred  dollars.  While  Mrs. 
Rogers  was  being  dragge(J  into  the  alley  she  cried  for 
help.  A  Mr.  Showalter,  who  at  the  time  lived  in  a 
house  adjoining  the  alley,  rushed  out  of  his  kitchen 
door  just  in  time  to  see  the  colored  man  run  away 
and  the  prosecuting  witness  attempt  to  get  up.  Mrs. 
Rogers,  at  the  trial,  identified  the  defendant  as  the 
man  who  assailed  and  robbed  her,  stating  that  the 
street  light  was  ample  to  aUow  a  good  view  of  him  at 
the  time.  Witness  Showalter  testified  that  he  was  with- 
in about  ten  feet  of  the  man  when  he  started  to  run 
away,  and  that  he  got  a  good  look  at  him  in  the  light 
from  the  kitchen  window  and  door  of  his  house,  and 
that  he  is  positive  that  the  defendant  was  the  man  he 
saw  running  away.  He  gave  chase  to  him  for  about 
a  block,  but  was  unable  to  catch  up  with  him.  This  was 
the  State's  evidence  in  chief. 

The  defendant  testified  that  he  was  bom  at  Se- 
dalia,  Missouri,  going  through  the  high  school  there, 
and  later  attended  the  Western  Baptist  College,  at 
Macon,  Missouri,  where  he  graduated;  that  he  then 
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attended  a  law  school  at  Topeka,  Kansas,  and  that 
about  ten  months  before  the  date  of  this  alleged  crime 
he  came  to  Kansas  City  to  assist  his  brother  in  the 
work  of  paper-hanging,  so  that  he  might  obtain  funds 
to  enable  him  to  start  practicing  law.  He  admitted 
that  he  had  been  arrested  and  fined  for  gambling  since 
coming  to  Kansas  City.  He  testified  that  a  day  or 
two  before  he  was  arrested  for  the  crime  charged 
against  him  he  received  information  through  his 
brother  that  the  ofiicers  were  looking  for  him,  and  that 
he  then  visited  some  of  the  police  stations  but  was 
unable  to  discover  what  he  was  wanted  for.  He,  how- 
ever, did  not  visit  station  number  four,  the  officers  of 
which  were  looking  for  him.  Defendant  attempted  to 
establish  an  alibi,  testifying  that  he  was  at  his  home 
that  evening  from  4 :30  until  9  9  'clock. 

Witness  Shline,  a  tailor,  testified  that  he  was  at 
defendant's  home  that  evening  to  see  about  making  a 
collection  for  clothing  he  had  sold,  remaining  there 
nearly  half  an  hour  and  leaving  about  seven  o'clock, 
and  that  defendant  was  there  at  that  time. 

Witness  Adolphus  Ewing  testified  that  he  went  to 
defendant's  home  about  fifteen  minutes  before  seven 
o'clock  that  evening,  and  remained  until  about  nine 
o'clock,  and  that  defendant  was  at  home  during  that 
time. 

Defendant  undertook  to  establish  a  good  reputa- 
tion by  witness  W.  E.  Connor,  who,  however,  was  un- 
able to  qualify  as  a  character  witness. 

The  State  in  rebuttal  introduced  five  witnesses, 
including  three  police  officers  and  the  chief  of  detect- 
ives of  Kansas  City,  who  testified  that  defendant's 
reputation  for  general  morality  in  the  neighborhood 
in  which  he  lived  was  bad. 

OPINION. 

I.  The  information,  which  was  filed  December  3, 
1912,  reads  in  part  as  follows:     ^^Now  comes  Mord 
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M.  Bogie,  assistant  prosecuting  attorney 
Information:  for  the  State  of  Missouri,  in  and  for 
Oath.  the  body  of  the  county  of  Jackson,  and 

upon  his  oath  informs  the  court,*'  etc. 

The  information  is  signed  and  sworn  to  by  said 
assistant  prosecuting  attorney.  Appellant  contends 
that  the  information  is  insuflScient  because  it  did' not 
charge  that  the  prosecuting  attorney  informed  the  court 
upon  his  '* official  oath'*  or  **oath  of  office,"  and  fur- 
thermore that  it  does  not  affirmatively  appear  that  the 
assistant  prosecuting  attorney  had  power  to  sign  the 
information. 

As  to  the  first  contention,  it  is  sufficient  to  say 
that  the  phrase  **upon  his  oath,"  as  used  in  the  infor- 
mation, is  synonymous  with  **upon  his  official  oath" 
or  *'oath  of  office."  [State  v.  Atchley, 
Pjowcuting  186  Mo.  1.  c.  197.]  The  statute  defining 
in  Jackson  the  duties  of  assistant  prosecuting  attor- 
County.  jj^yg  ^f  Jackson  county,  applicable  at 

the  time  this  information  was  filed,  is  section  10738b^ 
Laws  of  1911,  page  393.  In  that  section  it  is  provided 
that  the  '*  prosecuting  attorney  and  his  assistants  shall 
institute  ...  all  criminal  actions  in  all  courts  of 
said  county,"  and  **said  assistants  shall  assist  the 
prosecuting  attorney  generally  in  the  conduct  of  his 
office,  under  his  direction  and  subject  to  his.  control," 
etc.  The  language  of  the  statute  is  sufficiently  broad 
to  invest  the  assistant  prosecuting  attorney  with  power 
to  sign  the  information  as  such  assistant  prosecuting 
attorney.    [State  v.  Speritus,  191  Mo.  24.] 

II.     The  appellant  next  contends  that  the  court 

erred  in  excluding  defendant's  offer  of 

on  Testimony.       Certain  testimony.     The  offer  and  the 

court's  ruling  thereon  are  as  foUows:* 

'*Mr.  Bowron  (out  of  the  presence  and  hearing  of 

the  jury) :    The  defendant  offers  to  introduce  Charles 

P.  Wight,  captain  and  manager  of  the  Pinkerton  De- 
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tective  Agency,  in  Kansas  City,  Missouri,  to  impeach 
the  credibility  of  the  prosecuting  witness,  Mrs.  G.  W. 
Rogers,  for  the  purpose  of  showing  a  collusion  between 
G.  W.  Rogers  and  his  wife,  the  prosecuting  witness  in 
this  case,  making  a  tool  of  this  defendant  for  the  pur- 
pose of  said  G.  W.  Rogers  making  a  record  for  him- 
self as  a  detective  and  officer  in  order  to  get  back  on 
the  Pinkerton  force  of  detectives  of  Kansas  City,  Mis- 
souri, the  position  that  he  once  held,  and  was  dis- 
charged from  on  account  of  bad  conduct  on  his  own 
part;  the  defendant's  contention  being  that  said  G.  W. 
Rogers  was  the  instigator  of  this  whole  affair,  and 
that  the  crime  charged — in  fact  it  never  was  com- 
mitted, and  that  this  defendant  knew  nothing  of  it,  and 
was  not  near  the  place  where  the  crime  is  alleged  to 
have  been  committed,  and  that  said  Rogers  is  the  one 
that  procured  the  officers  and  induced  them  to  go  and 
arrest  this  defendant  several  days  after  the  alleged 
crime  was  committed. 

*'The  Court  (out  of  the  presence  and  hearing  of 
the  jury) :  The  court  will  permit  you  to  show  this  con- 
tention, if  you  can.  The  court  will  not  permit  you  to 
assail  the  veracity  of  Mrs.  Rogers  by  showing  that  her 
husband  was  discharged  from  the  employment  of  the 
Pinkerton  Detective  Agency  for  drunkenness  or  mis- 
conduct. If  you  can  show  that  the  prosecuting  wit- 
ness, Mrs.  Rogers,  was  in  a  conspiracy,  or  was  induced 
by  her  husband  or  anybody  else  to  swear  falsely 
against  this  defendant,  the  court  will  give  you  every 
opportunity  and  every  agency  in  the  hands  of  the  court 
or  at  its  disposal  to  ferret  out  this  conspiracy,  but  the 
court  will  not  permit  you  to  show  that  the  husband  of 
the  witness  was  discharged  from  a  position  as  affect- 
ing the  credibility  of  the  witness. 

*'Mr.  Gray:    Exception.'' 

It  becomes  apparent  from  a  reading  of  the  above 
that  the  court  committed  no  error  in  its  ruling.  The 
fact  that  the  husband  of  the  prosecuting  witness  was 
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or  was  not  discharged  from  the  employment  of  the 
detective  agency  was  not  competent  evidence  for  any 
purpose.  As  to  the  other  portions  of  the  offer,  the 
court  ruled  in  defendant's  favor.  Neither  was  it  error 
for  the  court  to  sustain  the  State's  objection  to  ques- 
tions asked  the  prosecuting  witness  as  to  whether  her 
husband  had  been  trying  to  secure  employment  from 
the  city,  or  when  he  was  last  employed  by  any  one,  or 
how  long  he  had  been  working  for  himself,  as  the  facts 
which  these  questions  sought  to  elicit  were  not  material 
to  the  issues.  On  cross-examination,  the  prosecuting 
witness  testified  that  she  had  owned  the  stolen  jewelry 
for  about  seven  years.  Appellant's  counsel  then  asked 
her  where  she  got  the  jewelry.  To  this  question  the 
State  interposed  an  objection  which  the  court  sus- 
tained, and  appellant  saved  an  exception.  "While  wide 
latitude  is  generally  allowed  in  cross-examination,  yet 
we  are  unable  to  see  wherein  appellant  was  injured  by 
the  court's  ruling,  and  the  same  did  not  therefore  con- 
stitute reversible  error. 

III.  Appellant  complains  of  certain  questions 
asked  by  the  prosecuting  attorney  of  some  of  the  wit- 
nesses. The  court  sustained  defendant's  objection  to 

each  of  said  questions,  and  granted  each 
of  his  requests  with  reference  to  striking 
out  certain  answers  made  by  the  witnesses.  Defend- 
ant's counsel  made  no  further  request  or  objection  con- 
cerning the  same,  and  since  the  court  fully  sustained  his 
objections  and  granted  his  requests,  there  is  no  matter 
of  exception  in  the  record  upon  which  appellant  can 
build  a  question  for  review  here. 

IV.  It  is  next  insisted  that  the  verdict  is  against 
the  weight  of  the  evidence,  and  that  defendant's  evi- 
dence proved  a  ** complete"  alibi.  Defendant's  brother 
and  sister  did  testifv  that  he  was  at  his  home  the 
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entire  time  between  six  and  seven  o'clock 
Weight  of  the  evening  of  the  robbery.  Two  other 
witnesses  testified  for  defendant  as  to  his 
whereabouts  that  evening,  but  their  testimony,  care- 
fully read,  discloses  that  what  they  say  might  be  true^ 
and  still  not  establish  an  alibi  for  defendant.  One  of 
these  witnesses,  the  tailor,  is  very  indefinite  and  un- 
certain as  to  the  time  he  saw  defendant  that  evening. 
He  says  he  left  defendant's  house  about  seven  o'clock^ 
and  that  he  was  there  "about  nearly  half  an  hour," 
and  that  he  didn't  pay  any  attention  to  the  time.  The 
other  disinterested  witness  testified  that  it  was  '*  about 
a  quarter  to  seven,  I  think,  or  something  like  that," 
when  he  first  saw  defendant  at  his  home  that  evening. 
The  evidence  on  the  part  of  the  State  fixed  the  oc- 
currence of  the  robbery  at  between  6 :15  and  6 :25  p.  m. 
It  is.not  shown  how  far  defendant  lived  from  tlie  scene 
of  the  robbery,  but  a  man  could  have  traveled  several 
blocks  between  that  time  and  the  time  when  the  two 
disinterested  witnesses  claim  to  have  seen  defendant 
at  his  home. 

The  two  witnesses  for  the  State  were  positive  in 
their  testimony  that  defendant  was  the  person  who 
conunitted  the  robbery.  There  was  certainly  substan- 
tial evidence  to  support  the  verdict,  and  where  this  is 
true,  the  judgment  on  appeal  will  not  be  set  aside. 
[State  V.  Sassaman,  214  Mo.  695;  State  v.  Sharp,  233 
Mo.  269;  State  v.  Reed,  237  Mo.  224;  State  v.  Fields, 
234  Mo.  615.] 

Appellant  makes  no  complaint  as  to  the  instruc- 
tions given,  but  we  have  carefully  examined  same,  and 
find  that  they  fully  and  fairly  declare  the  law  appli- 
cable to  the  case  and  are  free  from  error. 

The  judgment  is  aflSrmed.    Roy,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  by 
WiLiAMS,  C,  is  adopted  as  the  opinion  of  the  courL 
All  the  judges  concur;  Paris,  J.,  in  result. 
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JAMES  E.  PERKINSON  v.  GERTRUDE  WEBER 

et  al.,  Appellants. 

Division  Two,  June  17,  191S. 

1.  SPECIAL  TAX  BILL:  Park  Within  Benefit  District:  Appro- 
priation in  ExceM  of  Tax  Assessed  Against  City.  Where  the 
charter  provides  that  three-fourths  of  the  costs  of  a  street  Im- 
provement shall  be  levied  upon  the  area  of  land  included  In 
a  benefit  district  formed  by  drawing  a  line  midway  between 
the  street  to  be  improved  and  the  next  parallel  or  converging 
street  on  each  side,  and  the  city  appropriates  $6200  to  pay  its 
share  of  the  area  costs  which  could  have  been  assessed  against 
a  part  of  a  public  park  included  within  the  benefit  district 
had"  it  been  private  property,  and  which,  being  public  property, 
was  not  subject  to  taxation,  private  owners  of  property  within 
the  district  cannot  complain  that  only  $5180.92  of  the  money 
appropriated  by  the  city  was  applied  towards  paying  the  costs 
of  the  street  improvement  The  city  could  not  anticipate  Just 
what  would  be  the  costs  of  the  improvements,  and  because  out 
of  abundant  caution  it  appropriated  more  than  was  needed  to 
pay  its  share  is  no  reason  for  applying  the  excess  to  lessening 
the  share  the  other  property-owners  should  pay. 


2.   :  Benefit  District:  Inclusion  of  Public  Street.   Whether 

or  not  the  city,  in  prescribing  the  boundaries  of  the  benefit  dis- 
trict, under  a  charter  which  requires  three-fourths  of  the  costs 
of  the  improvement  to  be  assessed  according  to  the  area-rule 
against  the  lands  within  the  district,  wrongfully  Ignored  a 
pubic  street  and  thereby  increased  the  taxes  of  the  private 
owners  whose  lands  abutted  on  said  street,  depends  on  whether 
or  not  it  was  a  public  street,  either  by  dedication,  prescription 
or  condemnation;  and  in  this  case  the  evidence  is  reviewed 
and  held  not  to  show  a  public  street 

3.  ■      :  :  :  Condemnation:   Prior  to  Iniprove- 

ment:  Evidence:  Estoppel.  A  final  decree  in  condemnation 
of  a  street  relates  back  only  to  the  institution  of  the  suit; 
and  if  at  that  time  the  benefit  district  for  the  improvement 
of  another  street  had  been  so  formed  as  to  include  the  area 
afterwards  condemned  for  the  street  as  a  part  of  defendants' 
land,  and  said  other  street  had  been  fully  improved  and  the 
tax  bills  had  been  issued  and  become  a  lien  on  defendants' 
lands,  it  will  not  be  held  that  the  city  wrongfully  counted  the 
area  which  afterwards  became  a  part  of  the  street  so  con- 
demned as  a  part  of  defendants'  land.  And  the  fact  that,  before 
defendants  were  sued  on  the  tax  bills,  they  made  demand  for 
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damages  for  the  land  taken  for  the  street  in  the  condemnation 
proceeding,  is  a  very  significant  fact  in  determining  whether 
or  not  it  was  an  existing  street  when  the  benefit  district  was 
established,  and  almost  amounts  to  an  estoppel  to  their  claim 
that  they  had  previously  dedicated  or  intended  to  dedicate  the 
strip  for  a  street. 

4.   :  Decree:  Affirmative  Defenses.    When  the  trial  court 

held  the  special  tax  bills  valid,  it  was  not  required  in  its 
decree  to  directly  dispose  of  that  part  of  defendants'  answer 
which  demands  a  cancellation  of  the  tax  bills  as  casting  a  cloud 
on  their  title. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon. 
William  M.  Kinsey,  Judge. 

Affirmed. 

H.  A.  Loevy  for  appellants. 

(1)  The  strip  of  ground  which  was  known  first 
as  Fifteenth,  then  as  Twenty-first  street,  and  was  in 
fact  a  continuation  or  prolongation  of  Twenty-first 
street,  was  a  public  and  legal  street.  (2)  The  tax 
bills  are  void  because  this  street  was  ignored  in  mak- 
ing out  of  the  bills  sued  on.  (3)  The  tax  bills  are 
excessive  and  consequently  void  because  the  property- 
owners  are  required  to  pay  $1000  which  the  city  of  St. 
Louis  should  pay.  (4)  The  decree  is  not  responsive 
to  all  the  issues  in  this :  there  is  no  adjudication  as  to 
issues  raised  by  the  new  matter  pleaded  in  the  an- 
swer. 

Kinealy  <&  Kinealy  for  respondent. 

(1)  Appellants  did  not  show  that  Twenty-first 
street  was  a  public  street  by  dedication  through  their 
property.  To  do  that  they  would  have  had  to  prove 
an  intention  on  their  part  to  dedicate  the  land  to  pub- 
lic use  and  an  acceptance  by  the  city.  Bauman  v. 
Boeckler,  119  Mo.  200;  Collier  Est.  v.  Western  P.  & 
S.  Co.,  180  Mo.  388;  Benton  v.  St.  Louis,  217  Mo. 
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702.  (2)  Nor  did  they  show  it  was  a  public  street 
by  prescription.  For  that  purpose  it  would  have  beea 
necessary  to  prove  open,  continuous  and  adverse  use 
by  the  public  for  the  prescription  period.  Field  v. 
Mark,  125  Mo.  516;  Chillicothe  v.  Bryan,  103  Mo.  App. 
415;  Collier  Est.  v.  Western  P.  &  S.  Co.,  180  Mo. 
388.  (3)  Twenty-first  street  was  not  a  public  street 
through  appellants'  property  until  made  so  by  the 
judgment  in  the  condemnation  proceedings  instituted 
by  the  city.  Eoss  v.  Cates,  183  Mo.  348 ;  Kansas  City 
V.  Eailroad,  189  Mo.  259;  Sylvester  v.  St.  Louis,  164 
Mo.  601.  (4)  The  city  was  properly  charged  only 
with  the  amount  due  from  it  on  account  of  the  owner- 
ship of  Hyde  Park  based  on  the  contract  price  for 
doing  the  work.  Charter,  art.  6,  sees.  14,  27  and  28; 
Id,,  art.  5,  sees.  11  and  12 ;  Id.,  art.  4,  sec.  21.  An  ap- 
propriation is  merely  setting  aside  a  fund  to  be  drawn 
upon.  Champagne  v.  U.  S.,  26  Ct.  CI.  316.  (5)  The 
judgment  disposed  of  all  the  issues  in  the  case. 

BEOWN,  P.  J. — ^Action  to  collect  special  tax  bills 
against  defendant's  real  estate  in  the  city  of  St.  Louis. 
From  a  judgment  for  plaintiff  in  the  circuit  court  of 
that  city,  defendants  appeal. 

Plaintiff's  tax  bills  were  issued  against  some  un- 
platted land  between  Twentieth  street  and  Florissant 
avenue  in  St.  Louis  City,  to  cover  part  of  the  expense 
of  impro^^.ng  Twentieth  street.  Said  Twentieth  street 
runs  north  and  south  through  said  city. 

Under  section  14,  article  6,  of  the  charter  of  St^ 
Louis,  street  improvements  may  be  paid  for  by  special 
assessments  against  the  property  fronting  or  adjoin- 
ing the  improvements ;  one-fourth  of  such  special  taxes 
being  levied  upon  the  frontage  of  the  street  to  be  im- 
proved, and  the  remaining  three-fourths  upon  the  area 
of  land  included  in  a  benefit  district  formed  by  draw- 
ing a  line  midway  between  the  street  to  be  improved 
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and  the  next  parallel  or  converging  street  on  each  side 
of  the  street  to  be  improved. 

The  benefit  district  formed  for  the  improvement 
of  Twentieth  street  included  a  strip  of  Hyde  Park, 
which,  as  its  name  indicates,  is  a  public  park  of  the 
city  not  subject  to  taxation ;  so  that  the  legislative  de- 
partment of  the  city  in  the  ordinance  which  provided 
for  the  improvement  of  said  Twentieth  street,  appro- 
priated $6200  out  of  the  city  treasury  to  cover  that 
part  of  the  expense  of  the  proposed  improvement  which 
it  was  estimated  would  have  been  levied  upon  Hyde 
Park  if  such  park  had  been  private  property. 

Defendants  in  their  answer  to  plaintiff's  petition 
allege  that  the  tax  bills  sued  on  are  excessive  and  in- 
valid for  the  following  reasons : 

(1)  That  only  $5180.92  of  the  money  appropriated 
from  the  city  treasury  was  applied  towards  paying  for 
the  improvement  of  said  Twentieth  street,  and  the  re- 
mainder of  the  cost  of  said  improvement  was  wrong- 
fully taxed  against  the  property  of  defendants  and 
other  persons  owning  lands  in  the  benefit  district. 

(2)  That  in  creating  and  prescribing  the  bound- 
aries of  the  benefit  district  for  improving  Twentieth 
street,  the  city,  through  its  officers,  wrongfully  ignored 
a  public  street  known  as  Twenty-first  street  lying  be- 
tween Twentieth  street  and  Florissant  avenue,  and  in- 
cluded too  much  of  defendants'  lands  in  the  benefit  dis- 
trict, thereby  unlawfully  increasing  the  size  of  the  tax 
bills  assessed  against  defendants'  property. 

Defendants  in  their  said  answer  demand  the  can- 
cellation of  the  tax  bills  on  the  ground  that  they  are 
invalid  and  a  cloud  upon  the  title  of  defendants. 

For  the  reason  that  defendants'  answer  and  prayer 
are  for  affirmative  equitable  relief,  the  circuit  court 
tried  the  case  as  an  action  in  equity. 

The  existence  or  non-existence  of  Twenty-first 
street  as  a  public  thoroughfare  of  St.  Louis  at  the  time 
the  benefit  district  was  formed  for  the  purpose  of  im- 
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proving  Twentieth  street  is  the  chief  .bone  of  con- 
tention between  plaintiff  and  defendants.  For  the 
purpose  of  making  the  opinion  as  brief  as  propriety 
will  admit,  we  will  consider  the  evidence  regarding 
Twenty-first  street  in  our  opinion. 

I.  The  insistence  of  defendants  that  the  officers 
of  St.  Louis  City  committed  error  in  failing  to  apply 
all  of  the  $6200  appropriation  towards 
improving  Twentieth  street  before  pro- 
rating and  assessing  any  part  of  the  expense  of  im- 
proving said  street  against  the  property  of  defend- 
ants cannot  be  sustained. 

By  section  28,  article  6,  of  the  charter  of  St.  Louis 
when  any  ordinance  is  enacted  by  the  municipal  assem- 
bly of  that  city  calling  for  work  to  be  paid  for  by  the 
city,  such  ordinance  must  appropriate  a  specific  sum 
of  money  out  of  the  city  treasury  to  cover  the  lia- 
bility incurred  by  the  city  in  carrying  out  the  provi- 
sions of  such  ordinance.  Subdivision  4,  section  14,  of 
article  6  of  said  charter  further  provides  that  when 
any  lands  are  located  in  a  benefit  district  which  are 
not  liable  to  special  assessments,  the  city  must  pay 
whatever  special  assessments  would  have  been  assessed 
against  said  non-assessable  lands  if  the  same  had  been 
private  property. 

The  non-taxable  lands  in  the  benefit  district  es- 
tablished to  improve  Twentieth  street  are  a  part  of 
Hyde  Park,  and  the  appropriation  before  referred  to 
was  made  to  cover  the  city^s  share  of  the  expense  of 
improving  said  street  in  front  of  the  park. 

The  appropriation  mentioned  turned  out  to  be 
more  than  a  thousand  dollars  larger  than  was  neces- 
sary to  cover  the  city's  part  of  improving  Twentieth 
street,  but  that  did  not  harm  defendants  in  any  way. 

Section  27,  article  6,  of  the  charter  of  St.  Louis 
provides  that  all  contracts  for  public  improvements 
shall  be  advertised  and  let  to  the  lowest  responsible 
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bidder,  so  that  it  is  perfectly  apparent  that  the  legis- 
lative department  of  said  city  could  not  foresee  what 
the  bids  of  the  contractors  would  be,  nor  in  any  way 
ascertain  the  precise  cost  of  improving  Twentieth 
street 

Because  the  municipal  assembly  acted  with  abund- 
ant caution  in  appropriating  a  larger  sum  than  was 
necessary  would  constitute  no  warrant  for  spending 
the  surplus  of  that  appropriation  in  paying  special 
taxes  on  property  of  defendants  or  other  private  per- 
sons. 

All  of  theViosts  of  improving  Twentieth  street 
which  were  legally  chargeable  against  the  city  of  St. 
Louis  were  paid  out  of  the  appropriation,  and  the  con- 
tention of  defendants  that  the  remainder  of  said  ap- 
propriation should  have  been  applied  on  said  improve- 
ments must  be  disallowed. 

n.  The  contention  of  defendants  that  Twenty- 
first  street  was  ignored  by  the  officers  of  St.  Louis 
City  in  establishing  the  boundaries  of  the  benefit  dis- 
Twenty-first  *^^^t  ^^^  improving  Twentieth  street,  in 
street.  which  benefit  district  part  of  defendant's 

lands  were  placed,  calls  for  a  consideration  of  the  evi- 
dence tending  to  show  the  establishment  of  Twenty- 
first  street 

It  is  not  denied  that  Twenty-first  street  has  been 
duly  established  as  a  public  thoroughfare  from  Salis^ 
bury  street  up  to  the  south  boundary  of  defendants' 
land  for  a  long  time — perhaps  as  long  as  twenty-five 
years.  The  place  where  said  Twenty-first  street  would 
pass  through  the  lands  of  defendants,  if  it  had  con- 
tinued in  a  straight  northwardly  course  parallel  with 
Twentieth  street,  had  been  a  stone  quarry.  It  had  not 
for  more  than  twenty  years  been  fenced  or  otherwise 
used  by  defendants;  in  fact,  it  was  merely  a  large 
excavation  between  forty  and  fifty  feet  deep  through 
which  pedestrians  could  and  did  pass  at  pleasure,  but 
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through  which  vehicles  could  not  pass  on  account  of 
the  unevenness  of  the  surface. 

The  evidence  shows  that  defendants  permitted  the 
city,  and  perhaps  others,  to  dump  dirt  into  this  aban- 
doned stone  quarry  until  it  was  filled  up  about  half 
way  across  defendants'  lands.  After  that,  and  during 
about  the  seven  or  eight  years  next  before  the  im- 
provement of  Twentieth  street  was  begun,  wagons  go- 
ing north  on  Twenty-first  street  could  pass  over  that 
part  of  the  aforesaid  excavation  which  had  been  filled 
by  the  dumping  of  dirt  therein,  and  then  pass  west- 
ward over  defendants'  land  lying  between  the  excava- 
tion and  Florissant  avenue.  The  great  preponder- 
ance of  evidence  is  that  the  quarry  or  excavation  had 
not  been  filled  up  sufficiently  to  permit  wagons  to  pass 
entirely  across  that  part  of  defendants'  land,  which 
they  now  contend  was  a  street,  prior  to  the  improve- 
ment of  Twentieth  street.  Defendants'  lands  lying  in 
the  excavation,  as  well  as  their  lands  lying  between 
the  excavation  and  Florissant  avenue,  were  unfenced, 
and  the  public  seems  to  have  driven  over  such  part 
thereof  as  suited  its  convenience  during  a  period  of 
about  seven  or  eight  years  prior  to  the  improvement 
of  Twentieth  street. 

There  was  no  legal  dedication  or  conveyance  to 
the  city  of  that- part  of  defendants  land  which  they 
now  claim  was  a  part  of  Twenty-first  street  prior  to 
the  issuance  of  plaintiff's  tax  bills  for  improving 
Twentieth  street. 

One  of  the  defendants  testified  that  he  put  up  a 
sign  in  the  quarry  notifying  the  public  that  newspa- 
pers and  ashes  must  not  be  dumped  there;  also  that 
he  ^*let"  the  city  dump  dirt  there. 

On  April  2,  1906,  the  municipal  assembly  of  St. 
Louis  enacted  another  ordinance  providing  for  the 
.opening  of  Twenty-first  street,  and  ordered  the  city 
counselor  to  institute  condemnation  proceedings  to 
»open  said  street  through  the  lands  of  defendants.    For 
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some  reason  not  shown  the  suit  to  condemn  the  right 
of  way  for  said  Twenty-first  street  was  not  instituted 
until  December  11,  1906.  A  hearing  was  given  before 
commissioners  to  ascertain  what  damages  should  be 
awarded  to  land-owners  for  opening  said  Twenty-first 
street,  at  which  the  defendants  appeared  and  asserted 
that  they  would  be  damaged  by  the  opening  or  estab- 
lishment of  such  street  through  their  property.  They 
were  allowed  $81  as  net  damages  over  and  above  the 
benefits  they  would  receive  through  the  opening  of 
Twenty-first  street,  and  about  the  month  of  October, 
1907,  they  accepted  the  $81  damages  which  had  been 
awarded  to  them  for  the  taking  of  or  injury  to  their 
property  as  aforesaid. 

One  of  the  defendants  testified  at  the  trial  of  this 
case  as  follows: 

'*Q.  When  this  [Twenty-first  street]  was  con- 
demned as  a  street  did  you  appear  before  the  com- 
missioners and  testify  as  to  the  damages  you  were  to 
get!    A.    Yes,  sir. 

*'Q.  And  you  got  damages  on  Twenty-first  street! 
A.    Yes,  sir,  we  got  damages. 

*'Q.  Who  appeared  for  you  before  the  commis- 
sioners!   A.    I  and  my  brother.    .    .    . 

'*Q.  You  didn't  claim  then  that  it  was  a  public 
street!    A.    No. 

*'Q.  Do  you  claim  that  now!  A.  I  don't  claim 
it  as  a  public  street.    I  say  it  was  used  by  the  public.'' 

Defendants  introduced  receipts  for  State,  city  and 
school  taxes  paid  by  them  during  the  years  1899  to 
1907  showing  that  they  had  paid  taxes  on  land  front- 
ing on  Twenty-first  street  or  *'pro  Twenty-first  street" 
{meaning  proposed  Twenty-first  street).  These  re- 
ceipts are  not  copied  into  the  record,  and  it  is  impossi- 
ble to  tell  which  of  them  refer  to  it  as  a  completed 
street. 
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Defendants  also  introduced  a  large  number  of 
deeds  which  contain  recitals  indicating  that  there  was 
a  Twenty-first  street  through  their  lands  when  such 
deeds  were  executed.  The  names  of  the  grantors  and 
grantees  in  those  deeds  are  not  recited  in  the  abstract 
of  record  before  us,  so  it  is  difiScult  to  say  what  pro- 
bative force  those  deeds  possess.  If  they  were  made 
by  or  to  the  city,  or  even  by  or  to  the  defendants, 
they  might  throw  some  light  on  the  issues,  but  with 
no  showing  as  to  who  made  or  received  such  deeds 
they  are  of  little  or  no  value  as  evidence  in  this  case. 
There  were  also  several  plats  introduced  in  evidence 
which  are  not  reproduced  in  the  abstract,  and  as  this 
is  an  equity  case  (made  so  by  the  answer  of  defend- 
ants) we  would  probably  be  justified  in  dismissing  the 
appeal  because  all  the  evidence  is  not  brought  here  by 
appellants.  [Vandeventer  v.  Goss,  190  Mo.  239.]  • 
However,  as  a  matter  of  grace,  rather  than  proper 
legal  procedure,  we  have  read  and  considered  all  the 
evidence  before  us  and  made  a  diligent  effort  to  cor- 
rectly weigh  the  same. 

Defendants'  resourceful  counsel  has  filed  a  schol- 
arly brief,  citing  some  thirty  cases  to  sustain  his  as- 
sertion that  on  the  facts  we  have  recited,  Twenty-first 
street  had  become  a  public  street,  (1)  by  dedication, 
(2)  by  prescription,  and  (3)  by  condenmation,  before 
Twentieth  street  was  improved  and  plaintiff's  tax  bills 
issued. 

The  defendants'  brief  is  all  right,  but,  unfortu- 
nately for  him,  his  evidence  does  not  sustain  the  legal 
propositions  upon  which  he  relies. 

The  demand  made  by  defendants  for  damages 
growing  out  of  the  condemnation  of  the  right  of  way 
for  Twenty-first  street  through  their  land  is  ^  very 
significant  fact,  and  is  so  wholly  inconsistent  with 
their  theories  as  to  amount  almost  to  a  complete  es- 
toppel against  their  claim  that  they  had  previously 
dedicated,  or  even  intended  to  dedicate.  Twenty-first 
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street  to  the  city,  or  that  the  city  had  acquired  title 
by  prescription  to  that  part  of  said  street  which  was 
afterwards  condemned  through  their  land.  We  do  not 
deem  it  worth  while  to  comment  at  length  upon  the 
evidence,  a  synopsis  of  which  is  herein  set  out,  except 
to  say  that  it  preponderates  with  the  contention  of 
plaintiff  that  defendants  retained  the  title  to  the  strip 
of  land  through  their  property  until  such  title  was  di- 
vested by  the  condemnation  proceedings. 

The  matter  of  improving  Twentieth  street,  like  the 
condemnation  of  Twenty-first  street,  seems  to  have 
proceeded  very  slowly.  The  evidence  discloses  that 
the  plat  fixing  the  boundaries  of  the  benefit  district  for 
the  improvement  of  Twentieth  street  was  approved  by 
the  municipal  assembly  of  St.  Louis  on  April  1,  1902, 
while  the  ordinance  directing  the  letting  of  the  con- 
tract for  that  improvement  was  not  enacted  until  No- 
vember 21,  1905.  The  date  of  letting  the  contract  is 
not  proven.  The  contract  must  have  followed  within 
a  reasonable  time  after  the  enactment  of  the  last-men- 
tioned ordinance,  as  the  tax  bills  e\4dencing  the  com- 
pletion of  the  work  were  issued  to  plaintiff  on  Novem- 
ber 8,  1906.  Defendants  complain  bitterly  because  the 
city  did  not  bring  and  prosecute  to  final  judgment  the 
proceeding  to  open  Twenty-first  street  before  it  formed 
the  benefit  district  for  improving  Twentieth  street  and 
issued  the  tax  bills.-  To  have  done  so  would  have  re- 
sulted greatly  to  the  advantage  of  defendants  by  re- 
ducing the  area  of  their  lands  which  could  be  taxed 
to  improve  said  Twentieth  street. 

We  are  unable  to  find  any  evidence  in  this  record 
indicating  that  delay  in  condemning  and  opening  Twen- 
ty-first street  was  a  matter  of  caprice  or  fraud  on  the 
part  of  the  officers  of  St.  Louis.  N.o  such  charge  is 
contained  in  defendant's  answer. 

It  is  a  well-known  fact  that  there  is  always  a 
greater  demand  for  public  improvements  in  cities  and 
towns  than  there  are  public  funds  to  pay  for  same. 
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The  city  cannot  afford  to  open  more  streets  than  it 
can  provide  money  to  keep  in  repair. 

The  condemnation  proceedings  to  open  Twenty- 
first  street  were  not  begun  until  December  11, 1906,  and 
the  final  decree  in  that  case  only  relates  back  to  the 
institution  of  the  suit.  [Ross  v.  Gates,  183  Mo.  339, 
1.  c.  348.]  At  that  time  Twentieth  street  had  been 
fully  improved  and  the  tax  bills  which  form  the  basis 
of  plaintiff's  judgment  had  been  issued  and  become  a 
special  lien  against  the  lands  of  defendants.  [St. 
Louis  V.  Clemens,  36  Mo.  467,  1.  c.  473;  Anderson  v. 
Holland,  40  Mo.  600;  Everett  v.  Marston,  186  Mo.  587.] 
The  opening  up  of  an  additional  street  after  that  date 
could  not  destroy  any  part  of  the  lien  which  had  al- 
ready attached  to  defendant's  lands.  Therefore,  their 
second  contention  must  be  disallowed. 

m.  Defendants  also  attack  the  form  of  the  de- 
cree in  this  case,  because  it  awards  the  plaintiff  a  lien 
on  their  lands  and  does  not  directly  dispose  of  that 
part  of  defendants'  answer  which  demands  a 
cancellation  of  the  tax  bills  casting  a  cloud 
on  their  title.  The  finding  and  decree  of  the  trial 
court  necessarily  implies  that  all  the  defenses  inter- 
posed to  its  rendition  were  disallowed. 

For  the  trial  court  to  have  gone  through  the  use- 
less formality  of  discussing  in  its  decree  the  defenses 
pleaded  in  the  case  would  be  as  much  a  waste  of  time 
and  space  as  for  this  court  to  extend  the  present  opin- 
ion to  one  hundred  pages  in  an  effort  to  convince  de- 
fendants' attorneys  that  the  propositions  they  urge  in 
this  case  are  unsound. 

There  is  no  reversible  error  in  the  record,  and  the 
judgment  of  the.  trial  court  is  affirmed. 

Walker  and  Faris,  J  J.,  concur. 
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ELLA     M.     PICKEL,     Appellant,     v.     WILLIAM 
PICKEL  and  FREDERICK  J.  PICKEL. 

Division  Two,  June  17,  1913. 

1.  DECREE:  Appeal:  Time  for  Filing  Bond:  Extended  by  Super- 
sedeae.  Where  an  appeal  was  tsken  from  a  Judgment  reading 
that  defendant  "may,"  within  ten  days,  "execute  and  deliver 
to  plaintiff  his  bond,"  etc.,  or,  fliiling  that,  suffer  designated 
consequences,  the  time  for  filing  the  bond  was  extended  by 
supersedeat, 

2.  APPEAL:  Supersedeas:  Terminates  When  Mandate  is  Filed 
in  Trial  Court.  Stay  of  proceedings  by  supersedeas  during  ap- 
peal does  not  terminate  until  the  Supreme  (Court's  mandate  is 
filed  in  the  trial  court 

3.   :  Dismissed:  Misconstruction  of  Decree  Appealed  From. 

Where  plaintiff  took  proper  preliminary  steps  to  appeal  and  then 
withdrew  or  dismissed  them,  misconstruing  the  effect  of  the 
decree  from  which  she  appealed,  the  Supreme  Court  will  not 
adopt  her  misconstruction  in  order  to  prevent  her  from  losing 
the  benefit  of  the  appeal  she  dismissed. 

4.   :    From   Order  Approving    Bond    Filed   In   Accordance 

With  a  Decree:  Questions  for  Review.  Plaintiff  appeals  from 
an  order  of  the  circuit  court  approving  defendant's  bond  given 
in  accordance  with  the  court's  decree,  and  contends  that  the  effect 
of  the  bond  is  to  exempt  other  property  of  defendant  from  plain- 
tiffs claims.  Plaintiff  perfected  no  appeal  from  the  decree  itself. 
Held,  that  the  contention  is  not  to  be  considered.  What  the  de- 
cree was  and  is  and  not  what  it  ought  to  have  been  is  now  the 
question. 

6.   :  :  Evidence:  No  Offer  in  Trial  Court.    Where 

no  evidence  was  offered  upon  a  point  in  the  trial  court,  there  is 
no  record  basis  for  an  assignment  of  error  before  the  Supreme 
Court  based  on  the  exclusion  of  such  evidence. 


Appeal  from  St.  Louis  City  Circuit  Court. — Hon. 
Daniel  D.  Fisher,  Judge. 

Apfibmed. 

Randolph  Laughlin  for  appellant. 

(1)    The  decree  of  July  24,  1911,  was  self-execut- 
ing.   A  self-executing  decree  is  not  superseded  by  an 
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appeal  bond.  Mann  v.  Doerr,  222  Mo.  18 ;  Commission 
Co.  V.  Spencer,  236  Mo.  628;  Jayne  v.  Drorbaugh,  63 
Iowa,  715;  Allen  v.  Church,  101  Iowa,  123;  Elliott's 
App.  Proc,  sees.  392,  393 ;  Finkelnburg's  Mo.  App.  Pr., 
76-77;  State  ex  rel.  v.  Dillon,  96  Mo.  61.  Especially  is 
this  true  where  the  self-executing  portion  of  the  decree 
is  merely  a  matter  of  grace  or  favor  extended  for  a  lim- 
ited length  of  time.  In  such  a  case,  the  time  expires, 
and  the  privilege  with  it,  notwithstanding  the  appeal. 
Ferry  v.  Bank,  9  Abb.  Pr.  103.  It  results  that  the  af- 
firmance of  the  decree  by  this  court  (Pickel  v.  Pickel, 
243  Mo.  641)  affirmed  it  as  it  then  was  (and,  the 
privilege  having  expired,  it  affirmed  the  expiration  of 
that  privilege),  and  left  the  parties  in  the  same  posi- 
tion they  would  have  occupied  had  there  been  no  ap- 
peal at  all.  Respondents  have  not  been  able  to  meet, 
and  have  not  met  directly,  any  one  of  these  four  sev- 
eral contentions.  But  they  have  sought  to  escape  them 
indirectly,  by  advancing  other  propositions  inconsist- 
ent with  the  conclusion  reached.  (2)  Payment  or  per- 
formance of  an  obligation  imposed  by  judgment  or  de- 
cree is  not  an  acceptance  of  benefit  thereunder,  but  on 
the  contrary  is  regarded  as  an  act  done  by  compulsion, 
and  it  will  neither  work  an  estoppel  nor  prevent  or 
embarrass  an  appeal.  Lumaghi  v.  Abt,  126  Mo.  App. 
228;  Cassell  v.  Fagin,  11  Mo.  207;  Dakota  County  v. 
Glidden,  113  U.  S.  222. 

Barclay,  Fauntleroy,  Cullen  £  Orthwein  for  re- 
spondents. 

(1)  In  the  original  case  the  defendants  gave  bond, 
and  this  stayed  all  proceedings  and  the  defendant 
could  not  be  required  to  give  the  $10,000  bond  until 
the  judgment  was  ripe  for  execution.  State  ex  rel.  v. 
Lewis,  76  Mo.  370.  (2)  A  mandate  is  the  official 
mode  of  communicating  the  judgment  of  the  appellate 
court  to  the  lower  court,  and  no  proceedings  could 
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be  had  in  the  lower  court  until  the  mandate 
had  been  filed  in  such  court.  Lafferty  v.  Rutherford, 
10  Ark.  453;  People  v.  Wadloe,  166  111.  119;  Piel  v. 
Railroad,  12  S.  W.  759.  (3)  One  who  has  accepted  sat- 
isfaction of  a  judgment  or  received  the  fruits  of  a 
judgment  or  decree  cannot  appeal  therefrom.  Wolf ort 
V.  Reilly,  133  Mo.  163;  Rosenburger  v.  Jones,  48  Mo. 
App.  606 ;  Robards  v.  Lamb,  76  Mo.  192 ;  In  re  Sachle- 
ben,  106  Mo.  App.  307 ;  Waddingham  v.  Waddingham, 
27  Mo.  App.  596;  Noah  v.  Insurance  Co.,  78  Mo.  App. 
370;  King  v.  Campbell,  107  Mo.  App.  496;  Pockman 
V.  Meatt,  49  Mo.  345;  Evens  v.  Lubke,  15  Mo.  App. 
152.  (4)  Where  the  mandate  fixes  no  specific  time 
for  compliance  with  the  decision  of  the  appellate  court, 
the  court  below  may  fix  the  time.  Ferriss  v.  Ferriss, 
29  S.  W.  976;  Faircloth  v.  Isler,  76  N.  C.  49;  Bloor  v. 
Smith,  96  N.  W.  (Wis.)  544.  (5)  On  the  remand  of 
the  cause  the  trial  court  may  make  any  order  or  di- 
rection in  its  further  progress  that  is  not  inconsistent 
with  the  decision  of  the  appellate  court,  or  that  is 
necessary  to  carry  such  decision  into  effect.  Patten  v. 
Stitt,  34' N.  Y.  Sup.  Ct.  346;  Rogers  v.  Patterson,  4 
Paige  (N.  Y.),  418;  Bloor  v.  Smith,  96  N.  W.  (Wis.) 
544.  (6)  The  affirmance  of  the  original  judgment  as 
modified  by  the  Supreme  Court  was  in  effect  a  new 
judgment  giving  to  Wm.  Pickel  the  option  to  either 
file  the  bond  within  ten  days  therefrom  or  permit  the 
property  to  be  sold.    Krause  v.  Steel  Co.,  91  Pac.  442. 

BLAIR,  C.— By  its  judgment  of  March  15, 1911,  in 
a  suit  for  maintenance,  the  circuit  court  of  the  city 
of  St.  Louis  allowed  plaintiff  certain  sums  for  attor- 
ney's fees  and  suit  money  and  ordered  her  husband, 
defendant  Frederick  J.  Pickel,  to  pay  to  her  the  sum 
of  $100  on  the  first  of  each  month  thereafter  for  the 
support  of  herself  and  child.  Thereupon  plaintiff  be- 
gan a  suit  against  her  husband,  Frederick  J.  Pickel, 
and  his  father,  William  Pickel,  to  set  aside,  on  the 
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ground  of  fraud,  the  transfer  of  certain  corporate 
stocks  from  the  former  to  the  latter.  On  the  24th  day 
of  July,  1911,  in  that  case,  the  court  entered  its  de- 
cree wherein  it  found,  in  substance,  that  certain  sum& 
aggregating  about  $1500  were  due  plaintiff  from  her 
husband  under  the  decree  of  March  15,  1911,  in  the 
suit  for  maintenance ;  that  payments  of  $100  each  would 
thereafter  fall  due  each  month  under  that  decree ;  that 
defendant  Frederick  J.  Pickel  was  *' insolvent  except 
as  to  the  property  hereinafter  mentioned  and  is  exe- 
cution proof  and  that  plaintiff's  indebtedness  cannot 
be  collected  except  out  of  the  property  of  said  Fred- 
erick J.  Pickel  which  is  involved  in  this  suit;  that  the 
said  property  consists  of  certain  shares  of  stock 
•  .  .  ;"  that  these  shares,  specifying  them,  were 
worth  '*at  least'*  $12,025;  that  the  transfer  of  these 
stocks  by  Frederick  J.  Pickel  to  his  father,  William 
Pickel,  was  fraudulent  and  made  and  intended  to  de- 
fraud plaintiff  and  that  as  to  plaintiff  the  transfer 
was  ' 'fraudulent  and  void."    The  decree  proceeds: 

''It  is  therefore  ordered,  adjudged  and  decreed 
by  the  court,  that  this  cause  be,  and  the  same  is  here- 
by dismissed  as  to  the  defendant  Pickel  Marble  &  Gran- 
ite Company; 

"(5)  That  the  defendant  WiUiam  Pickel  may 
within  ten  days  from  the  date  hereof,  pay  to  the  plain- 
tiff all  moneys  due  to  her  under  the  aforesaid  orders 
and  judgments  of  the  said  courts,  and  unpaid,  as  here- 
tofore found  in  paragraph  1  hereof,  with  interest  on 
all  from  the  date  of.  maturity  of  each  installment  un- 
til paid,  and  also  the  costs  hereof,  and  the  attorney's 
fee  herein  allowed,  and  may,  within  said  time,  execute 
and  deliver  to  the  plaintiff  his  bond,  in  the  full  and 
just  sum  of  ten  thousand  dollars,  in  due  form,  the 
form  and  security  to  be  approved  by  the  court,  condi- 
tioned for  the  payment  by  him  to  the  plaintiff  of  all 
moneys  to  become  due  to  her  hereafter  under  the  said 
final  decree  of  March  15,  1911,  and  under  such  modi- 
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fications  thereof  or  orders  supplemental  thereto  as 
may  be  made  from  time  to  time  by  the  court  having 
jurisdiction  of  the  cause  wherein  the  same  is  entered. 

'*(6)  If  the  said  William  Pickel  shall  fail,  with- 
in said  time,  to  pay  said  amounts,  and  to  execute  said 
bond,  then,  in  that  case,  it  is  ordered,  adjudged  and 
decreed  by  the  court; 

**(7)  That  the  said  transfers  of  said  stock  (de- 
scribed in  paragraph  3  hereof),  from  Frederick  J. 
Pickel  to  William  Pickel,  be,  and  the  same  are  hereby 
vacated  and  set  aside. 

''(8)  That  said  defendants  William  Pickel  and 
Frederick  J.  Pickel  are  each  and  both  of  them  en- 
joined and  prohibited  from  transferring  or  assigning, 
and  from  attempting  to  transfer  or  assign  and  from 
delivering,  hypothecating,  mortgaging,  pledging  or  en- 
cumbering said  stock,  or  any  portion  thereof,  or  any 
certificate  or  certificates  thereof,  and  from  setting  up 
any  claim  thereto,  or  to  any  part  thereof  of  any  kind 
or  character  against  any  execution  which  plaintiff  may 
cause  to  be  issued  on  said  orders  and  judgments  men- 
tioned in  paragraph  one  hereof,  or  either  of  them,  and 
levied  upon  the  same,  or  upon  any  part  thereof;  and 
they  and  each  of  them  are  further  enjoined  and  re- 
strained from  obstructing  or  delaying,  and  from  at- 
tempting to  obstruct  or  to  delay,  by  the  filing  of  any 
notice,  third-party  claim,  bond  or  other  paper,  or  in 
any  other  manner  or  form  whatsoever,  any  sale  under 
any  such  execution  which  the  plaintiff  may  cause  to 
be  levied  on  said  stock,  or  on  any  part  thereof. 

'*  (9)  That  if  the  defendant  William  Pickel  shall 
avail  himself  of  the  benefit  of  paragraph  5  of  this  de- 
cree, and  shall  well  and  truly  pay  the  money  and  exe- 
cute and  deliver  the  bond,  within  the  time  therein  lim- 
ited, then  and  in  that  case,  and  so  long  as  the  said 
William  Pickel  shall  continue  to  pay  the  money  due 
to  the  plaintiff,  as  and  when  the  same  shall  become  due, 
to  the  full  amount  of  said  bond,  the  plaintiff  is  en- 
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joined  and  restrained  from  suing  out  any  execution  or 
executions  to  collect  said  money,  or  any  part  thereof. 
But  if  and  when  said  William  Pickel  shall  fail  to  pay 
any  installment  of  money  due  plaintiff,  as  and  when 
the  same  becomes  due,  this  injunction  created  by  this> 
the  9th  paragraph  of  this  decree,  shall  be  and  stand 
dissolved. 

'*(10)  An  attorney ^s  fee  of  five  hundred  dollars 
is  allowed  plaintiff's  attorney  of  record,  for  which  let 
special  execution  issue  against  the  shares  of  stock  de- 
scribed in  paragraph  3  hereof  (or  such  portions  there- 
of as  plaintiff  may  elect  to  levy  on)  unless  the  de- 
fendant William  Pickel  shall  pay  said  fee  in  accord- 
ance with  the  terms  of  paragraph  5  hereof.  All  other 
costs  are  ordered  taxed  against  the  defendants  Wil- 
liam Pickel  and  Frederick  J.  Pickel,  for  which  let  exe- 
cution issue. 

*'  (11)  The  court  reserves  jurisdiction  of  the  par- 
ties  and  of  the  subject-matter  of  this  controversy,  and 
leave  is  given  to  all  parties  hereto  to  apply  to  the 
court,  from  time  to  time,  for  such  further  orders  as 
may  become  necessary  or  proper  to  enable  the  plain- 
tiff to  collect  the  moneys  found  due  and  to  become  due 
to  her  by  paragraph  1  hereof,  including  the  right  to 
move  for  a  reference  to  take  an  accounting  of  the  mon- 
eys due  from  William  Pickel  and  the  Pickel  Marble  & 
Granite  Company,  in  the  event  it  shall  hereafter  ap- 
pear that  such  accounting  is  necessary  to  enable  plain- 
tiff to  collect  her  claims.'' 

On  June  25,  1911,  defendants  filed  in  that  case 
their  motions  for  new  trial.  These  were  overruled 
on  July  26,  1911,  and  on  the  same  day  each  defendant 
filed  his  aflSdavit  for  appeal  and  on  July  29,  1911,  an 
appeal  to  this  court  was  granted  defendants.  On  July 
26,  1911,  plaintiff  filed  a  motion  to  modify  the  decree,, 
which  motion  was  on  July  29,  1911,  overruled  and  the 
record  then  contains  the  following:  **Afl5davit  of  Ella 
M.  Pickel  (plaintiff)  for  an  appeal  to  the  Supreme 
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Court  of  Missouri  from  first  decree,  and  for  an  appeal 
to  the  St.  Louis  Court  of  Appeals  from  injunction  or- 
der made  subsequent  to  final  decree,  filed  and  granted.'' 
On  September  25,  1911,  plaintiff  filed  with  the  circuit 
clerk  in  vacation  her  motion  to  dismiss  her  appeal  and 
on  the  following  day  withdrew  her  application  for  an 
appeal  to  this  court. 

Defendants  perfected  their  appeal  from  the  de- 
cree, and  on  May  9,  1912,  in  this  Division,  an  opinion 
was  handed  down  reversing  the  judgment  with  direc- 
tions as  to  the  judgment  to  be  entered  by  the  trial  court. 
Motions  for  rehearing  and  to  modify  the  judgment 
were  filed.  On  June  1,  1912,  a  modified  opinion  was 
filed  in  this  court  in  the  case  whereby  the  judgment  of 
the  trial  court  was  ordered  afl5rmed  except  as  to  the 
allowance  of  $500  for  attorney's  fees  in  which  particu- 
lar it  was  ordered  reversed.  On  June  8, 1912,  the  man- 
date of  this  court  was  received  and  filed  by  the  clerk 
of  the  circuit  court  of  the  city  of  St.  Louis. 

On  June  10,  1912,  defendant  William  Pickel  paid 
plaintiff  all  sums  due  her  under  the  decree  above  set 
forth,  in  so  far  as  it  was  affirmed  by  this  court,  and  his 
attorney  appeared  before  the  circuit  judge,  in  cham- 
bers, after  the  adjournment  of  court,  and  tendered,  for 
approval  and  filing,  his  bond  in  the  penal  sum  of 
$10,000,  properly  executed  and  conditional  as  pre- 
scribed by  paragraph  five  of  the  decree.  On  objec- 
tion by  plaintiff's  attorney  that  court  was  not  in  ses- 
sion the  bond  was  lodged  with  the  clerk  and  the  matter 
went  over  until  June  12,  1912,  when  it  was  again  call*;d 
up  in  open  court.  At  this  time  plaintiff's  counsel 
stated  he  did  not  object  to  the  form  of  the  bond  or 
question  the  solvency  of  the  surety.  No  question  as  to 
the  genuineness  of  the  signatures  was  then  or  is  now 
made. 

Written  objections  to  the  approval  and  filing  of 
the  bond  were  made  on  the  grounds  (1)  that  the  ten 
days  granted  by  the  decree  for  filing  the  bond  had  ex 
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pired  and  (2)  that  principle  and  surety  were  unsound 
of  mind. 

In  connection  with  these  objections  counsel  offered 
to  prove  that  the  property  mentioned  in  the  decree  of 
June  24,  1911,  was  worth  over  $70,000,  but  the  court 
refused  the  offer  and  on  the  same  day,  June  12,  1912, 
entered  the  following  order: 

''Ella  M.  Pickel  v.  William  Pickel  et  al.  No.  71509 
A. 

''Now,  on  this  day  comes  the  defendant,  William 
Pickel,  by  attorney,  and  presents  to  the  court  the  bond 
in  the  sum  of  ten  thousand  dollars,  with  Elizabeth  B. 
Pickel  as  surety,  which  was  lodged  by  him  with  the 
clerk  of  this  court  on  the  10th  day  of  June,  1912,  and 
moves  the  court  to  approve  the  said  bond  and  order 
the  same  filed,  and  the  court  having  seen  and  examined 
the  said  bond  doth  order  that  the  same  be  approved 
and  filed  herein,  which  is  now  accordingly  done.'* 

On  June  14,  1912,  plaintiff  moved  to  vacate  this 
order  on  the  grounds  that  (1)  the  bond  was  filed  out 
of  time  and  (2)  that  William  Pickets  failure  to  file 
the  bond  within  ten  days  from  the  date  of  the  decree 
misled  plaintiff  and  cut  off  her  right  of  appeal  there- 
from and  (3)  because  the  court  erred  in  refusing  to 
permit  plaintiff  to  prove  the  value  of  the  stocks  in- 
volved. This  motion  the  court  overruled.  Thereupon 
plaintiff  moved  the  court  to  modify  the  decree  itself 
by  striking  out  of  the  ninth  paragraph  the  words  "to 
the  full  amount  of  said  bond''  on  the  grounds  that  the 
approval  and  filing  of  the  bond,  without  the  suggested 
modification,  engrafted  on  the  decree  a  false  construc- 
tion whereby  (1)  the  liability  of  defendant  Frederick 
J.  Pickel  would  be  and  was  limited  to  sums  already 
paid  and  the  amount  of  the  bond:  (2)  the  decree  is 
caused  to  operate  as  an  injunction  against  plaintiff 
without  any  pleading  or  evidence  warranting  such  re- 
lief, and  (3)  upon  the  payment  of  allowances  aggregat- 
ing $10,000,  the  excess  of  the  value  of  her  husband's 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  205 

Plckel  V.  PlckeL 

• 

property  in  William  PickePs  hands  is  exempted.  No 
evidence  in  support  of  this  motion  was  tendered.  The 
motion  was  overruled  and  plaintiff  appealed. 

It  is  asserted  the  trial  court  erred  (1)  in  approv- 
ing the  bond  and  ordering  it  filed;  (2)  in  excluding 
evidence  of  the  legal  incapacity  of  principal  and  surety 
on  the  bond;  (3)  in  refusing  proof  that  the  stocks  men- 
tioned in  the  decree  were  worth  in  excess  of  $70,000; 
and  (4)  in  overruling  the  motion  to  strike  certain 
words  from  the  decree. 

1.  In  support  of  his  contention  that  the  bond  was 
filed  out  of  time  counsel  argues  (1)  that  the  appeal 
taken  July  29, 1911,  did  not  stay  that  parti 
Effect  of  of  tiie  decree  which  granted  William  Pick- 

el  ten  days  in  which  to  file  bond  and  (2), 
if  it  did,  nevertheless  the  bond  was  not  approved  and 
filed  until  more  than  ten  days  had  expired  after  the 
opinion  was  filed  in  this  court  and  there  was  therefore 
no  compliance,  in  time,  under  the  decree. 

(a)  The  decree  of  July  24,  1911,  provided  that 
the  bond  might  be  filed  within  ten  days  and  also  pro- 
vided, alternatively,  what  should  be  the  result  of  a  fail- 
ure  to  file  the  bond.  Within  the  ten  days  allowed  for 
filing  the  bond  both  plaintiff  and  the  defendants  ap- 
pealed to  this  court.  Defendants'  appeal  bond  was 
approved  and  filed  July  29,  1911,  five  days  after  the 
decree  was  entered.  The  statutory  supersedeas  (Sec. 
2042,  B.  S.  1909)  became  immediately  effective  and  fur- 
ther affirmative  action  under  the  decree  was  stayed. 

The  insistence  that  the  time  granted  for  filing  the 
bond  was  a  mere  matter  of  grace  is  bottomed  too  much 
on  the  language  of  the  decree  and  too  little  on  its  real 
meaning  and  effect.  That  language  is  permissive  in 
form,  it  is  true,  but  the  effect  of  the  decree  was  that 
William  Pickel  must  pay  the  sums  adjudged  and  give 
the  bond  prescribed  or  suffer  designated  consequences. 
The  decree  was,  in  fact,  alternative  and  as  fully  con- 
ferred upon  William  Pickel  the  right  to  comply  with 
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it  by  executing  and  filing  the  bond  as  it  accorded  plain- 
tiff the  right  to  execution  in  case  he  did  not  do  so. 
Such  was  the  construction  put  upon  the  decree  by  this 
court  on  the  former  appeal  (Pickel  v.  Pickel,  243  Mo. 
1.  c.  655)  and  with  that  construction  we  are  satisfied. 
In  such  circumstances  it  cannot  be  said  that  the  mere 
lapse  of  time  during  the  life  of  the  supersedeas,  by 
virtue  of  which  the  trial  court  was  precluded  from  act- 
ing at  all  affirmatively,  operated  to  modify  the  decree 
to  the  extent  of  eliminating  from  it  one  entire  and  com- 
plete method  it  prescribed  for  its  own  satisfaction. 
To  hold  differently  would  be  to  say,  in  effect,  that  the 
trial  court  intended  to  offer  the  permission  to  file  the 
bond  as  a  mere  inducement  to  defendants  to  abstain 
from  appealing  from  the  decree — a  construction  which 
we  think  ought  not  to  be  adopted  unless  the  language 
used  in  the  decree  is  clearly  of  such  effect,  nor,  per- 
haps, unless  that  language  makes  it  imperative.  There 
is  no  such  case  here. 

There  is  ample  authority  for  the  conclusion  that 
the  time  was  extended  by  the  supersedeas.  [Bam- 
well  V.  Marion,  56  S.  C.  54;  Fenton  v.  Bank,  27  Tex. 
Civ.  App.  231;  Woolfolk  v.  Bruns,  45  Minn.  96;  Ru- 
zicka  V.  Hotovy,  72  Neb.  1.  c.  594 ;  Hohenadel  v.  Steele, 
237  111.  1.  c.  235,  236.]  The  decision  cited  by  appel- 
lant's counsel  (Ferry  v.  Bank,  9  Abb.  Pr.  100)  is  not 
in  point.  There,  after  vacating  a  receivership  on  de- 
fendant's motion,  the  trial  court  gave  defendant  twenty 
days  in  which  to  pay  costs  and  answer,  and,  further, 
granted  plaintiff  twenty  days  in  which  to  elect  to  dis- 
continue, in  which  event  defendant  was  by  the  order 
required  to  stipulate  to  answer  within  thirty  days  any 
new  complaint  plaintiff  might  file  and  also  stipulate 
to  refer  to  a  designated  person  such  new  action  for 
hearing  and  decision,  otherwise  judgment  in  the  pend- 
ing case  to  go  against  defendant  as  by  default.  Plain- 
tiff appealed.  It  was  held  the  appeal  did  not  stay 
the  running  of  the  time  granted  plaintiff  in  which  to 
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elect  to  discontinue  because  (1)  under  the  New  York 
statutes  and  practice  appeals  from  interlocutory  or- 
ders did  not  operate  as  a  stay  and  (2)  the  time  granted 
plaintiff  to  elect  was  clearly  granted  as  a  matter  of 
grace  and  not  of  right.  The  opinion  in  that  case  is 
that  of  the  trial  judge.  In  neither  particular  men- 
tioned is  this  case  similar.  The  appeal  was  from  a 
final  decree  and  the  time  granted  was  granted  by  and 
as  a  part  of  the  decree  itself,  and  constituted  a  sub- 
stantial and  necessary  part  of  one  method  by  which 
the  decree  provided  it  might  be  satisfied. 

(b)  It  is  insisted,  however,  that  though  the  ap- 
peal stayed  the  running  of  the  time  allowed,  the  bond 
was  not  actually  approved  and  filed  until  June  12, 
1912,  eleven  days  after  the  filing  of  the  opinion  in  the 
case  in  this  court  and,  consequently,  it  must  follow  it 
was  not  filed  in  time. 

This  presents  the  question  as  to  when  the  super- 
sedeas ceased  to  operate  as  a  stay.  The  mandate  from 
this  court  was  filed  in  the  circuit  court 
Proceedings  June  8,  1912,  two  days  before  the  bond 
Fmng^of  ^^®  lodged  with  the  clerk  and  four  days 
Mandate  In      before  it  was  approved  in  open  court  and 

Trial  court,      ^j^^ 

The  case  was  not  simply  affirmed  by  this  court  but 
was  reversed  in  part,  consequently  certain  decisions 
dealing  with  simple  affirmances  may  be  ignored.  Fur- 
ther, those  cases  in  which  the  filing  of  the  mandate  in 
the  trial  court  was  waived  are  not  in  point.  By  the 
statute  (Sec.  2089,  R.  S.  1909)  it  is  made  the  duty  of 
the  clerk  of  this  court  to  transmit,  within  thirty  days, 
a  copy  of  its  opinion  to  the  court  from  which  the  ap- 
peal was  taken  and  it  has  always  been  the  practice 
to  transmit  therewith  a  copy  of  the  judgment  of  this 
<50urt  which  it  is  then  the  duty  of  the  clerk  of  the  trial 
court  (Sec  2152,  R.  S.  1909)  to  enter  in  the  judgment 
docket. 
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The  opinion  and  judgment  constitute  the  mandate 
of  this  court,  which  ''is  the  official  mode  of  communi- 
cating the  judgment  of  the  appellate  court  to  the  lower 
court.^^  [13  Ency.  of  PI.  &  Pr.,  p.  837.]  The  great 
weight  of  authority  is  that  no  proceeding  can  be  had, 
in  the  absence  of  waiver,  controlling  statute  or  ex- 
ceptional circumstances,  until  the  mandate  has  been 
filed.  [Ibid.]  Whatever  may  be  said  as  to  the  possi- 
ble effect  of  defendants '  filing  bond  after  the  opinion 
was  filed  in  this  court  and  before  the  mandate  was  filed 
in  the  trial  court,  there  is  ample  authority  for  the  con- 
clusion that  he  was  not  required  to  act  affirmatively, 
in  the  circumstances  of  this  case,  until  the  mandate 
reached  the  court  below.  [Horton  v.  State  ex  rel.,  63 
Neb.  34;  Marzen  v.  People,  190  111.  1.  c.  86;  Barnwell 
V.  Marion,  supra ;  Trowbridge  v.  Sickler,  48  Wis.  424 ; 
Messenger  v.  Marsh,  6  la.  491.] 

Parties  are  not  advised  in  advance  of  the  "day  on 
which  this  court  intends  to  decide  a  particular  case  and 
no  formal  method  of  notification  to  them  is  prescribed. 
The  notice  of  the  result  is  given  to  the  trial  court  itself 
by  the  mandate  and  until  that  mandate  is  filed,  in  a 
case  like  this,  the  trial  court  is  not  and  cannot  be  re- 
quired to  proceed  and,  as  the  cases  cited  hold,  time 
granted  by  the  judgment  affected  by  the  appeal  can- 
not well  be  said  to  begin  to  run  until  the  party  against 
whom  it  runs  is  vested,  or  revested,  with  the  right  to 
act  in  the  premises.  Certainly  the  weight  of  authority 
and,  we  think,  the  reason  of  the  thing,  supports  the 
conclusion  that  the  stay  of  proceedings  did  not  termi- 
nate until  the  mandate  was  filed.  This  view  makes  it 
unnecessary  to  consider  the  effect  of  the  pendency  of 
the  motion  for  new  trial,  since  the  entire  time  from  the 
entry  of  the  decree  imtil  the  filing  of  the  bond,  less  the 
time  the  supersedeas  was  in  force,  was  less  than  ten 
days. 

(c)  The  argument  that  the  effect  of  the  conclu- 
sion that  the  appeal  and  supersedeas  suspended  the 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  209 

Pickel  V.  PickeL 

ninning  of  the  time  for  filing  the  bond 
Misconstruction  {j^  question  deprives  plaintiff  of  her 
right  of  appeal  from  that  part  of  the 
decree  which  permitted  the  bond  to  be  filed  is  not  im- 
pressive. Plaintiff  did  appeal,  or,  at  least,  take  the 
proper  preliminary  steps,  and  then  withdrew  or  dis- 
missed that  appeal  simply  because  she  assumed  the 
construction  of  the  decree  which  she  now  insists  upon 
to  be  the  correct  construction.  The  effect  of  the  argu- 
ment is,  therefore,  that  because  plaintiff  misconstrued 
the  decree  in  the  trial  court  and,  relying  on  that  mis- 
construction, failed  to  perfect  her  appeal,  this  court 
must  now  adopt  her  misconstruction  of  it  to  prevent 
her  losing  the  benefit  of  the  appeal  she  dismissed. 
This  does  not  seem  to  follow. 

(2)  It  is  urged  that  the  property  of  Frederick  J. 
Pickel  in  William  Pickel 's  possession  amounts  to 
$70,000  and  that  the  effect  of  permitting 
Questions  William  Pickel  to  file  the  $10,000  bond  un- 
der  the  decree  is  to  exempt  about  $60,000 
worth  of  it  from  plaintiff's  claims.  If  the  property  in 
question  was  of  such  great  value  it  is  singular  that  evi- 
dence of  the  fact  was  not  offered  on  the  trial  of  the  suit 
to  set  aside  its  transfer.  Regardless  of  that,  however, 
that  question  could  have  been  appropriately  discussed 
on  the  former  hearing  had  plaintiff  perfected  her  ap- 
peal. 

What  the  decree  was  and  is  and  not  what  it  ought 
to  have  been  is  the  question  now  presented.  The  same 
question  presented  here  was  the  one  the  trial  court 
passed  upon  when  it  approved  the  bond  and  ordered 
it  filed  and  its  refusal  then  to  hear  evidence  of  the 
value  of  the  property  was  fully  justified.  It  was 
wholly  without  relevance  to  the  question  as  to  what  the 
decree  meant  and  whether  the  appeal  stayed  the  run- 
ning of  the  time  granted.  The  compentency  of  such 
evidence  on  the  motion  subsequently  filed  for  a  modifi- 
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cation  of  the  decree  it  is  unnecessary  to  consider,  since 
no  such  evidence  nor  einy  other  was  offered  on  the  hear- 
ing on  that  motion,  and  the  order  overruling  it,  in  the 
absence  of  evidence,  was  right.  It  is  not  necessary  to 
notice  the  aflSdavit  as  to  the  value  of  the  property 
filed  on  July  26,  1911,  by  plaintiff  ^s  counsel,  further 
than  to  say  it  was  filed  in  support  of  a  motion  to 
modify  the  decree  which  motion  was  filed  and  over- 
ruled two  days  after  the  decree  was  entered  and 
neither  from  that  ruling  nor  the  decree  did  plaintiff 
perfect  an  appeal. 

3.    No  evidence  of  mental  incapacity  on  the  part  of 

principal  or  surety  on  the  bond  was  offered  in  the  trial 

court  and,  consequently,  there  is  no  record 

basis  for  the  assignment  predicated  on  the 

exclusion  of  such  evidence. 

This  concludes  the  review  of  the  errors  assigned. 
Some  assumptions  as  to  the  effect  of  the  filing  of  the 
bond  under  the  decree  it  is  unnecessary  to  either 
adopt  or  reject.  The  trial  court  retains  continuing 
jurisdiction  for  the  purpose  of  future  orders  whereby 
to  do  justice  among  the  parties. 

The  judgment  is  affirmed.    Roy,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Blatk, 
O.,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur.* 


ORANITE  BITUMINOUS   PAVING  COMPANY  v. 
ANDREW  R.  FLEMING,  Appellant. 

Division  Two,  June  17,  1913. 

1.  STREEf  IMPROVEMENT:  Benefit  District:  Deeper  on  One 
Side  of  Street  Than  on  Other:  Constitutional.  A  charter  pro- 
vision  which  fixes  the  boundaries  of  a  benefit  district  at  a  line 
to  be  drawn  midway  between  the  street  to  be  improved  and  the 
next  parallel  or  converging  street  on  each  side  thereof,  and 
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which  requires  three-fourths  of  the  costs  of  the  street  improve- 
ment to  be  assessed  against  the  private  land  within  the  benefit 
district  according  to  the  area  rule,  is  not  Invalid  because  the 
district,  laid  out  according  to  that  rule,  extends  only  175  feet 
on  one  side  of  the  street  to  be  improved  and  719  feet  on  the  other; 
nor  is  It  invalid  because  the  land  on  the  side  containing  the 
greater  area  is  vacant  and  unimproved;  nor  Is  such  provision 
unconstitutional.  [Following  Qilsonite  Roofing  A  Paving  Co. 
V.  Fair  Association,  231  Mo.  589.] 

t.  — — : :  — — :  Motion  to  Strike  Out  Defenses:  Ad- 

mission.  A  motion  to  strike  out  admits  the  truth  of  all  facts 
well  pleaded,  but  does  not  admit  conclusions  of  law  or  mere 
matters  of  opinion.  When  the  pleader  asserts  that  certain 
alleged  facts  produce  a  result  which  the  court,  of  its  own  judicial 
knowledge,  knows  Is  not  the  result  or  probable  result  of  such 
facts,  such  conclusions  of  the  pleader  are  not  presumed  to  be 
true.  Where  the  defendant  in  his  answer,  to  plaintiffs  suit  on 
a  taxblll.  Issued  in  payment  of  the  costs  of  a  street  improvement, 
asserted  that  the  improvement  Is  of  "no  benefit  whatever  to  de- 
fendant's property  In  question,  or  of  no  greater  benefit  to  him, 
or  his  property,  than  that  of  any  other  person  or  property  In 
St  I^uis,  for  the  reason  that  this  defendant  can  make  no  use 
of  said  improved  street  in  connection  with  his  property  In 
question,"  the  plaintiff,  by  his  motion  to  strike  out  that  plea, 
which  was  sustained,  did  not  admit  the  truth  thereof.  It  is 
within  the  judicial  knowledge  of  the  court  that,  except  in  rare 
cases,  the  value  of  town  or  city  property  Is  directly  Increased 
by  the  construction  or  paving  of  streets  In  front  of  or  near  to 
such  property.  If  defendant's  parcel  of  land  is  of  such  a  pe- 
culiar character  that  it  will  not  be  benefited  by  paving  a  street 
which  lies  450  feet  from  it,  the  facts  which  make  it  an  excep- 
tion to  the  general  rule  should  have  been  specifically  pleaded. 

8.  : : :  Other  Streets  to  be  Constructed.  An 

averment  in  the  answer  to  a  suit  on  a  tax  bill  issued  in  payment 
of  a  street  improvement,  that  the  city  has  caused  to  be  surveyed 
and  will  cause  to  be  constructed  four  additional  streets  between 
the  street  which  has  been  improved  and  a  certain  other  street 
which  was  the  next  parallel  street  when  the  benefit  district  was 
formed,  and  that  defendant's  land  will  be  specially  taxed  for  the 
paving  of  each  of  said  streets,  raises  no  issue  which  can  be  con- 
sidered. The  defendant  having  remained  inactive  and  allowed 
the  city  to  Improve  the  street,  and  the  contractor  having  expend- 
ed its  money  in  improving  the  street  In  accordance  with  its  con- 
tract, the  defendant  cannot  escape  the  legal  burden  which  has 
been  placed  upon  his  land  as  a  result  of  the  improvement,  even 
though  he  might  have  had  a  remedy  in  equity  if  the  officers  acted 
capriciously  and  designedly  in  laying  out  the  benefit  district  and 
opening  streets. 
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4.  :  — — :  Fixing  Boundaries  by  Ordinance.  The  bound- 
aries of  a  benefit  district  for  a  street  Improvement  In  St.  Louis 
are  automatically  fixed  by  charter,  at  a  line  midway  between 
the  street  to  be  improved  and  the  next  parallel  or  converging 
street  on  both  sides,  and  the  benefit  district  cannot  be  fixed  by 
ordinance. 

Appeal    from    St.    Louis    City  Circuit  Court, — Hon. 
William  M.  Kinsey,  Judge. 

Affirmed. 

William  B.  Homer,  Roland  M.  Homer  and  Augus- 
tus L.  Abbott  for  appellant. 

(1)  Section  14  of  article  6  of  the  charter  of  St. 
Louis  is  invalid  in  that  it  deprives  the  appellant  of  his 
property  without  due  process  of  law  and  denies  him 
the  equal  protection  of  the  law.  14th  Amendment  of 
U.  S.  Constitution;  Norwood  v.  Baker,  172  U.  S.  277; 
French  v.  Asphalt  Co.,  181  U.  S.  345;  Seattle  v.  Kell- 
eher,  195  U.  S.  358;  Martin  v.  District  of  Columbia, 
205  U.  S.  139 ;  Eaymond  v.  Chicago  U.  T.  Co.,  207  U.  S. 
20;  Spencer  v.  Merchant,  125  U.  S.  345;  Davidson  v. 
New  Orleans,  96  U.  S.  97 ;  Hager  v.  Reclamation  Dis- 
trict, 107  U.  S.  701;  Walston  v.  Nevin,  128  U.  S.  578; 
Gilsonite  Co.  v.  St.  Louis  Fair  Assn.,  231  Mo.  589;  Con- 
struction Co.  V.  Haeussler,  201  Mo.  400.  (2)  In  this 
case  the  assessment  was  not  limited  to  the  benefits  con- 
ferred, but  it  is  admitted  that  the  improvement  in 
question  is  '*of  no  benefit  whatever  to  the  defendant's 
property,'*  and  that  it  is  **of  no  greater  benefit  to  the 
defendant  than  to  any  other  person  in  the  city  of  St. 
Louis."  The  assessment  is  manifestly  unfair  and  to 
enforce  the  tax  bill  upon  the  defendant's  property  is 
to  deny  him  the  equal  protection  of  the  law.  14  Amend- 
ment of  U.  S.  Constitution ;  Seattle  v.  Kelleher,  195  U. 
S.  358;  Eaymond  v.  Chicago  U.  T.  Co.,  207  U.  S.  20; 
Martin  v.  District  of  Columbia,  205  U.  S,  139;  French 
V.  Asphalt  Const.  Co.,  181  U.  S.  345 ;  Davidson  v.  New 
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Orleans,  96  U.  S.  97;  Hager  v.  Eeclamation  District, 
107  U.  S.  701;  Norwood  v.  Baker,  172  U.  S.  269;  Wal- 
ston  V.  Nevin,  128  U.  S.  578 ;  Eailroad  v.  Asphalt  Co., 
197  U.  S.  430;  Asphalt  Const.  Co.  v.  Haeussler,  201 
Mo.  400.  (3)  The  effect  of  this  law  as  applied  in  this 
particular  tax  bill  is  not  only  to  make  the  defendant 
pay  for  something  which  is  absolutely  of  no  benefit 
to  him  or  to  his  property,  and  to  make  him  pay  not 
only  for  the  improvement  of  this  street  but  of  prob- 
ably three  or  four  additional  streets,  thus  making  the 
assessment  manifestly  unfair,  and  it  being  admitted 
that  the  property  in  question  applies  to  tracts  of  land 
which  have  never  been  platted  or  laid  out  in  lots, 
blocks,  streets,  avenues  and  alleys,  it  cannot  be  held 
that  the  provision  of  the  charter  had  any  relation  to 
such  a  situation  as  this.  Gilsonite  Co.  v.  St.  Louis 
Fair  Assn.,  231  Mo.  604,  and  cases  supra. 

Sturdevant  S  Sturdevant  for  respondent. 

(1)  The  charter  of  St.  Louis  is  its  fundamental 
law,  and  all  authority  for  making  public  improvements 
is  specifically  granted  therein.  Its  provisions,  adopted 
by  the  people  of  the  city  under  the  authority  of  the 
Constitution,  have  all  the  force  of  legislative  enact- 
ments. Wherever  authority  is  given  by  the  charter 
for  the  doing  of  a  particular  act  and  the  method  of 
doing  it  prescribed,  such  authority  and  method  prevail 
over  anything  to  the  contrary  on  the  subject  that  may 
be  provided  by  ordinance  of  the  municipal  assembly 
of  the  city  in  exactly  the  same  sense  that  an  act  of  the 
Legislature  prevails  over  an  ordinance  of  the  assembly 
in  St.  Louis  or  the  common  council  in  other  cities  of 
the  State ;  or  as  the  Constitution  prevails  over  the  stat- 
ute. Section  14  of  article  6  of  the  city  charter  specifi- 
cally prescribes  the  assessment  district  for  any  given 
street  improvement.  Any  act  of  the  municipal  assem- 
bly attempting  by  ordinance  to  change  the  district  so 
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fixed,  would  be  a  nullity;  and  any  act  of  the  assembly 
fixing  the  same  district  would  be  surplusage.  So,  if 
the  charter  has  been  followed  in  fixing  the  assessment 
district  for  this  improvement,  neither  an  ordinance 
provision  or  the  absence  of  one  on  the  subject  is  of  any 
consequence.  Sec.  14,  art.  6,  clause  3,  Charter  of  St 
Louis ;  Meier  v.  St.  Louis,  180  Mo.  391 ;  State  ex  rel. 
V.  St.  Louis,  183  Mo.  230;  Paving  Co.  v.  McManus,  144 
Mo.  App.  593.  (2)  The  provision  of  the  city  charter, 
establishing  the  taxing  district  for  an  improvement 
provides  first,  that  ''A  line  shall  be  drawn  midway  be- 
tween the  street  to  be  improved  and  the  next  parallel 
or  converging  street  on  each  side  of  the  street  to  be 
improved,  which  line  shall  be  the  boundary  of  the  dis- 
trict, except  as  hereinafter  provided.  This  is  the  gen- 
eral provision  applicable  in  the  great  majority  of  in- 
stances; and  where  there  are  parallel  streets  on  both 
sides  of  the  one  improved,  there  is  no  other  method 
prescribed  in  the  charter  for  laying  out  the  district 
Neither  the  distance  from  the  improvement  of  the  par- 
allel streets  or  either  of  them,  nor  the  condition  of 
the  interlying  land,  as  to  being  platted  or  unplatted/ 
can  in  any  way  affect  the  absolute  rule  thus  fixed  by 
the  charter.  All  property,  which  in  the  judgment  of 
the  f ramers  of  the  charter  cannot  be  equitably  assessed 
under  this  general  plan,  is  provided  for  in  the  excep- 
tions thereto,  noted  in  the  same  paragraph  and  section 
of  the  charter;  and  such  general  plan,  together  with 
the  exceptions  so  noted,  comprehends  all  classes  and 
conditions  of  property  within  the  city  limits,  both  pri- 
vate and  public,  and  subjects  all  to  a  fixed  proportion 
of  the  burden  of  street  improvement.  Par.  4,  sec.  14, 
art.  6,  Charter  of  St.  Louis;  Collier  v.  Paving  Co., 
180  Mo.  362;  Construction  Co.  v.  Shovel  Co.,  211  Mo, 
524;  Gilsonite  Co.  v.  St.  Louis  Fair  Assn.,  231  Mo.  589. 
(3)  Section  14,  article  6  of  the  charter,  and  the  fol- 
lowing sections,  relating  to  public  improvements  of 
the  class  in  controversy  here,  are  valid  enactments  of 
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the  people  acting  in  a  legislative  capacity,  and  a  pro- 
ceeding under  these  provisions  of  the  charter,  con- 
ducted in  the  manner  authorized  thereby,  does  not  de- 
prive any  person  of  property  without  due  process  of 
law,  nor  deny  to  any  person  the  equal  protection  of 
the  law;  and  the  creation  of  special  taxes,  by  a  pro- 
ceeding under  the  foregoing  charter  provisions,  is  a 
rightful  evercise  of  the  taxing  power  of  the  State.  St. 
Louis  V.  Fisher,  167  Mo.  660;  Fruin-Bambrick  v. 
Shovel  Co.,  211  Mo.  524;  Paving  Co.  v.  French,  158 
Mo.  534;  Prior  v.  Construction  Co.,  170  Mo.  439;  Con- 
struction Co.  V.  Eailroad,  206  Mo.  179;  Eailroad  v. 
Paving  Co.,  197  U.  S.  433;  Gilsonite  v.  St.  Louis  Fair 
Assn.,  231  Mo.  589;  Meier  v.  St.  Louis,  180  Mo.  391; 
Norwood  V.  Baker,  172  U.  S.  269 ;  French  v.  Paving  Co., 
181  U.  S.  324;  Cotting  v.  Godard,  183  U.  S.  110; 
Forsyth  v.  Hammond,  166  IT.  S.  506 ;  Spencer  v.  Mer- 
xjhant,  125  IT.  S.  345 ;  Parsons  v.  District  of  Columbia, 
170  U.  S.  45;  Schaefer  v.  Werling,  188  U.  S.  516;  Rail- 
road V.  Porter,  210  IT.  S.  177;  Ileman  v.  Schulte,  166 
Mo.  409;  Land  &  Stock  Co.  v.  Miller,  170  Mo.  240; 
Keith  v.  Bingham,  100  Mo.  300. 

BROWN,  P.  J. — Plaintiff  sues  to  enforce  a  spe- 
cial tax  bill  in  the  sum  of  $243.41  against  a  strip  of 
land  145  feet  wide  by  155  feet  long  owned  by  defend- 
ant in  the  city  of  St.  Louis,  Missouri. 

Said  tax  bill  was  issued  for  part  of  the  costs  of 
paving  and  improving  Delmar  avenue,  a  public  street 
running  east  and  west  through  said  city. 

Under  the  charter  of  St.  Louis  the  cost  of  im- 
proving its  streets  is  taxed  against  the  lots  or  lands 
on  each  side  of  the  street  improved.  The  lands  thus 
classified  for  taxation  are  called  '* benefit  districts,'^ 
because  they  are  supposed  to  be  benefiited  on  account 
of  their  proximity  to  the  street  to  be  improved.  One- 
fourth  of  the  cost  of  such  street  improvements  is  levied 
upon  the  frontage  of  the  property  abutting  or  adjoin- 
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ing  the  street  to  be  improved,  and  the  remaining  three- 
fourths  of  such  cost  upon  the  area  of  such  lands  as 
fall  within  the  limits  of  the  benefit  district. 

The  charter  fixes  the  boimdaries  of  benefit  dis- 
tricts at  a  line  to  be  drawn  midway  between  the  street 
to  be  improved  and  the  next  parallel  or  converging 
street  on  each  side  thereof. 

In  this  case  the  nearest  street  on  the  north  side  of 
Delraar  avenue  is  Von  Versen  avenue,  distant  350 
feet,  so  that  the  assessment  district  on  that  side  of 
Delmar  avenue  was  only  175  feet  deep;  but  on  the 
south  side  of  Delmar  avenue  the  nearest  parallel  street 
is  Waterman  avenue,  distant  from  Delmar  avenue  1438 
feet,  so  that  the  benefit  district  on  the  north  side  of 
Delmar  avenue  is  719  feet  deep.  The  defendant's 
land  is  situated  450  feet  south  of  said  Delmar  avenue ; 
consequently,  it  was  all  included  in  the  benefit  dis- 
trict for  improving  said  Delmar  avenue,  and  taxed  for 
that  improvement  according  to  its  area.  Hence  the  tax 
bill  upon  which  plaintiff's  judgment  is  based. 

The  plaintiff's  petition  recites  the  full  perform- 
ance of  all  things  necessary  and  requisite  to  the  issue 
of  a  valid  tax  bill  against  defendant's  land. 

Defendant's  answer,  in  addition  to  some  facts 
which  he  does  not  now  urge  for  reversal,  contains  the 
following  allegations  (italics  are  ours) : 

* '  1.  Defendant  further  says  that  there  is  a  parallel 
or  converging  street  on  the  north  side  of  Delmar  boule- 
vard to  fix  and  locate  the  district  line  on  the  north  side 
of  said  Delmar  boulevard,  to-wit,  Von  Versen  avenue, 
which  street  is  north  of  and  parallel  with  and  distant 
from  the  said  Delmar  boulevard  350  feet,  making  said 
northern  district  line  175  feet  north  of  the  north  line 
of  Delmar  boulevard. 

**2.  Defendant  further  says  that  if  the  district 
line  on  the  south  side  of  Delmar  boulevard  had  been 
drawn  the  same  distance  from  Delmar  boulevard  as 
the  district  line  on  the  north  line  of  said  street,  to-wit. 
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175  feet  south  of  the  south  line  of  Delmar  boulevard, 
and  if  said  district  line  had  been  so  drawn,  this  defend- 
ant's property  would  be  wholly  without  the  assessment 
district,  and  that  if,  in  drawing  the  district  line  south 
of  Delmar  boulevard,  the  district  north  of  said  Del- 
mar  boulevard  is  to  be  disregarded  and  the  district 
line  on  the  south  side  of  said  Delmar  boulevard  drawn 
300  feet  south  of  and  parallel  with  the  south  line  of 
said  Delmar  boulevard,  then  the  defendant's  said  prop- 
erty would  be  wholly  without  the  assessment  district* 

''3.  This  defendant  further  states  that  the  north- 
ern boundaiy  line  of  the  lot  or  parcel  of  land  owned 
by  the  defendant  and  above  described  is  a  line  situated 
450  feet  south  of  and  parallel  to  the  southern  bound- 
ary line  of  Delmar  boulevard,  and  that  the  northern 
line  of.  said  Waterman  avenue  is  distant  1438.82  feet 
south  of  and  parallel  with  the  south  line  of  Delmar 
boulevard,  and  that  the  entire  tract  or  parcel  of  land 
between  the  said  Delmar  boulevard  on  the  north  and 
the  said  Waterman  avenue  on  the  south  and  DeBali- 
viere  avenue  on  the  east  and  the  proposed  western  line 
of  Hamilton  avenue  on  the  west,  is  vacant  and  un- 
improved property  and  has  never  been  platted  and 
laid  out  in  lots  and  blocks,  nor  has  it  any  streets  dedi- 
cated therein,  but  that  if  the  plan  of  the  city  of  St. 
Louis  is  carried  out  as  the  same  exists  immediately 
east  of  this  tract  of  land,  there  ivill  be  laid  out  through 
said  tract  four  streets  running  east  and  west,  which 
streets  will  be  between  and  parallel  with  the  said  Del- 
mar boulevard  and  said  Waterman  avenue;  that  said 
streets  have  already  been  surveyed. 

*'4.  Defendant  further  states  that  the  total  area 
of  the  entire  tract  laid  out  as  and  for  the  taxing  dis- 
trict for  the  improvement  of  Delmar  boulevard  be- 
tween Hamilton  avenue  and  Clara  avenue  is  2,059,165 
square  feet ;  that  of  this  total  area  but  398,679  square 
feet  lie  north  of  Delmar  boulevard  and  1,660,486  square 
feet  lie  south  of  the  said  Delmar  boulevard;  that  of 
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the  three-fourths  of  the  total  cost  for  the  improve- 
ment of  said  Dehnar  boulevard  $4438.08  has  been  as- 
sessed against  that  portion  of  said  district  lying  north 
of  said  Delmar  boulevard,  and  $18,484.50  has  been 
assessed  against  that  portion  of  the  district  lying  south 
of  said  Delmar  boulevard. 

*'5.  Defendant  further  states  that  the  northern 
boundary  of  the  district  north  of  Delmar  boulevard  is 
drawn  on  and  along  a  line  distant  175  feet  from  and 
parallel  with  the  northern  line  of  said  Delmar  boule- 
vard, while  the  southern  line  of  the  taxing  district 
south  of  said  Delmar  boulevard  is  drawn  on  and  along 
a  line  distant  719.41  feet  south  and  distant  from  the 
south  line  of  said  Delmar  boulevard. 

''6.  This  defendant  states  that  said  special  tax 
bill  is  excessive,  unjust,  illegal  and  void,  for  the  -reason 
that  the  district  upon  which  said  three-fourths  of  the 
CQst  of  the  improvement  was  levied  and  assessed  as 
aforesaid  is  not  a  lawful  district  for  the  levy  and  as- 
sessment of  special  taxes  for  the  reconstruction  of  said 
Delmar  boulevard. 

'*7.  Defendant  further  says  that  if  said  special 
tax  bill  was  issued  according  to  the  aforesaid  pro- 
visions of  the  charter  of  the  city  of  St.  Louis,  and  if 
the  district  as  established  for  the  assessment  of  the 
cost  of  said  improvement  conforms  to  the  provision  of 
said  charter,  the  said  tax  bill  is  nevertheless  unlawful 
and  void,  because  the  provisions  of  the  said  charter 
of  the  city  of  St.  Louis  above  mentioned  are  uncon- 
stitutional, in  this,  that  said  section  14  of  article  6  of 
said  charter  is  in  contravention  of  and  violates  section 
1  of  article  14  of  the  amendments  of  the  Constitution 
of  the  United  States,  in  that,  and  by  the  operation  of 
the  aforesaid  provisions  of  the  charter  of  the  city  of 
St.  Louis  in  and  through  the  enforcement  of  the  said 
special  tax  bill  issued  under  the  authority  of  said 
charter,  the  defendant  is  and  will  be  deprived  of  his 
property  without  due  process  of  law  and  will  be  de- 
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nied  the  equal  protection  of  the  law,  in  that  defend- 
ant's property  is  subjected  to  the  lien  of  said  assess- 
ment, while  other  Irfnd  on  the  north  of  said  Delmar 
boulevard  and  similar  in  location  to  defendant's  prop- 
erty in  respect  to  said  Delmar  boulevard,  is  not  sub- 
jected to  the  lien  of  its  pro  rata  share  of  the  cost  of 
said  improvement,  and  in  that  it  subjects  defendant's 
property  to  a  tax  for  the  improvement  of  Delmar 
boulevard  which  improvement  is  no  benefit  whatever 
to  the  defendant's  property  in  question,  or  of  no 
greater  benefit  to  him,  or  his  property,  than  that  of 
any  other  person  or  property  in  St.  Louis,  for  the 
reason  that  this  defendant  can  make  no  use  of  said 
improved  street  in  connection  with  his  property  in 
question. 

''8.  Defendant  further  states  that  if  the  said 
district  as  established  for  the  assessment  of  the  cost 
of  said  improvement  is  a  legal  and  proper  district 
under  the  law  of  the  State  of  Missouri,  and  that  if  the 
construction  of  the  law  and  the  city  charter  of  the 
city  of  St.  Louis  shall  be  adopted  to  have  the  meaning 
exemplified  by  such  district,  then  the  results  of  sucn 
construction  of  such  charter  and  law  would  have  the 
effect  in  tlie  city  of  St.  Louis  of  compelling  the  authori- 
ties of  the  city  of  St.  Louis  to  form  districts  upon 
which  assessments  would  be  levied  upon  one  side  of  a 
certain  street  upon  125  feet  of  ground  and  upon  the 
other  side  of  the  street  upon  5000  feet  of  ground,  that 
is  to  say,  that  property  upon  one  side  of  the  street 
would  be  assessed  for  fifty  times  as  much  as  the  prop- 
erty upon  the  other  side  of  the  street  for  the  same  im- 
provement; that  such  a  taxation  as  is  shown  by  this 
tax  bill  and  as  would  be  exemplified  in  other  parts  of 
the  city  of  St.  Louis  would  render  the  charter  a  power 
through  which  a  property-owner's  property  would  be 
confiscated. 

'*9.  Defendant  further  says  that  said  tax  bill  is 
void  for  the  further  reason  that  said  taxing  district 
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was  not  fixed  by  valid  legislation,  in  this,  that  said 
district  was  not  fixed  by  ordinance  as  contemplated  by 
law,  but  was  fixed,  determined,  laid  out  and  established 
by  some  person  or  persons  unknown  to  the  defendant 
and  unauthorized  by  law.'' 

In  the  pleadings  and  plats  filed  in  this  cause  the 
street  which  was  improved  is  sometimes  called  Delmar 
avenue,  and  at  other  times  Delmar  boulevard. 

Upon  the  coming  in  of  said  answer  plaintiflF  moved 
the  court  to  strike  out  the  above  quoted  clauses  thereof, 
for  the  reason  that  said  quoted  part  of  said  answer 
contains  only  **  conclusions  of  law  and  erroneous  con- 
structions of  law  applicable  to  this  case,  which  consti- 
tute no  defense  or  manner  of  defense  to  plaintiflF 's 
action,''  which  said  motion  to  strike  out  was  sustained 
by  the  court  and  defendant  excepted.  The  defendant 
refused  to  plead  further,  and  the  judgment  appealed 
from  followed.  The  matters  pleaded  in  that  part  of 
defendant's  answer  which  was  stricken  out  tender  the 
only  issues  relied  upon  for  reversal. 

OPINION. 

I.  The  facts  and  issues  in  this  case  are  almost 
precisely  the  same  as  in  the  case  of  the  Gilsonite  Roof- 
ing &  Paving  Company  v.  St.  Louis  Fair 
stare  Association,  231  Mo.  589,  determined  by  this 
Court  in  Banc  December  17,  1910.  In  the  last 
mentioned  case  the  validity  of  the  special  tax  bill  sued 
on  was  challenged  by  a  demurrer  to  plaintiflF 's  peti- 
tion, raising  the  same  objections  to  that  tax  bill  which 
are  pleaded  here  in  that  part  of  defendant's  answer 
which  was  stricken  out. 

The  tax  bills  in  litigation  in  each  case  were  issued 
under  the  same  provisions  of  the  charter  of  St.  Louis^ 
and  the  same  constitutional  provisions,  and  to  a  large 
extent  the  same  decisions  were  relied  upon  to  establish 
the  invalidity  of  the  tax  bills  in  each  case. 
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In  the  case  against  the  St.  Louis  Fair  Association, 
supra,  the  lands  of  that  defendant  were  unplatted 
ground  (the  same  as  in  this  case)  and  the  benefit  dis- 
trict extended  back  into  defendant's  lands  1947  feet, 
while  in  this  case  the  benefit  district  extended  back 
only  719  feet  from  the  street  improved.  If  it  be  un- 
<?onstitutional  or  unlawful  to  make  the  benefit  district 
deeper  on  one  side  of  the  street  to  be  improved  than 
on  the  other  side,  then  the  Fair  Association  case  was 
a  stronger  one  for  the  defendant  than  this,  yet  the 
tax  bill  in  that  case  was  upheld  by  this  court. 

In  said  case  of  Gilsonite  Roofing  &  Paving  Com- 
pany V.  St.  Louis  Fair  Association,  Valliant,  J.,  re- 
viewed the  authorities  relating  to  the  issues  which  are 
urged  by  learned  counsel  for  defendant  in  this  case: 
Fruin-Bambrick  Construction  Co.  v.  St.  Louis  Shovel 
Co.,  211  Mo.  524;  State  ex  rel.  v.  St.  Louis,  211  Mo.. 
591;  Collier  Estate  v.  Paving  Co.,  180  Mo.  362;  and 
Meier  v.  City  of  St.  Louis,  180  Mo.  391;  so  it  would 
seem  like  a  useless  task  to  again  review  the  authorities 
and  thereby  pad  our  official  reports  with  a  decision 
which  could  add  nothing  to  the  well-established  rules 
of  law  in  our  State. 

n.    However,  the  defendant  having  alleged  in  his 

answer  that  the  improvement  of  Delmar  avenue  for 

which  plaintiflF's  tax  bill  was  issued  was  of 

Demurrer.     <<no  benefit  whatever  to  defendant's  prop- 

What  It  i^      XT 

Admits.  erty  in  question,  or  of  no  greater  benefit  to 
him,  or  his  property,  than  that  of  any  other 
person  or  property  in  St.  Louis,  for  the  reason  that  this 
defendant  can  make  no  use  of  said  improved  street  in 
connection  with  his  property  in  question;*'  and  plain- 
tiff having  admitted  the  truth  of  those  allegations  by 
his  motion  to  strike  out  (Paddock  v.  Somes,  102  Mo. 
226),  defendant  insists  that  the  issues  in  this  case  are 
different  from  those  heretofore  presented  to  this 
court  in  other  cases  cited. 
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Briefly  stated,  his  contention  is  that  for  the  pur- 
pose of  this  case  it  stands  admitted  that  defendant's 
land  will  not  be  benefited  in  any  manner  by  the  im- 
provement of  Delmar  avenue. 

It  is  a  settled  rule  of  law  that  a  demurrer  admits 
the  truth  of  all  well  pleaded  facts,  but  does  not  admit 
conclusions  of  law  or  mere  matters  of  opinion  on  the 
part  of  the  pleader. 

When  a  pleader  asserts  that  certain  admitted  facts 
produce  a  result  which  the  court  from  its  own  judicial 
knowledge  knows  is  not  the  result  or  probable  result 
of  such  admitted  facts,  are  such  conclusions  of  the 
pleader  presumed  to  be  true?  We  think  not.  A  de- 
murrer admits  facts  well  pleaded,  but  in  the  very  na- 
ture of  things  it  does  not  admit  the  truth  of  conclu- 
sions, conjectures  or  mere  matters  in  the  nature  of 
prophecy  or  prediction  asserted  by  the  pleader  argu- 
endo.    (Donovan  v.  Boeck,  217  Mo.  70;  Meek  v.  Hurst, 

223  Mo.  688;  31  Cyc.  333.] 

Not  only  have  the  people  of  St.  Louis,  acting  in  a 
legislative  capacity,  adopted  a  charter  which  declares 
that  the  paving  or  improvement  of  public  streets  will 
benefit  all  property  situated  nearer  to  the  street  im- 
proved than  to  any  other  parallel  public  street,  but  it 
is  within  the  judicial  knowledge  of  this  court  that,  ex- 
cept possibly  in  rare  cases,  the  value  of  town  or  city 
property  is  directly  increased  by  the  construction  or 
paving  of  streets  in  front  of  or  near  such  property. 
If  defendant's  parcel  of  land  is  of  such  a  peculiar 
character  that  it  will  be  injured  or  not  benefited  by 
bringing  a  paved  street  within  450  feet  of  it,  the  facts 
which  make  it  an  exception  to  the  general  rule  should 
have  been  specifically  pleaded  so  that  we  could  under- 
stand them. 

If  the  lands  surrounding  defendant's  property  are 
unfenced  and  uncultivated,  he  may,  perchance,  pass 
over  them  from  Delmar  avenue  and  reach  his  property 
without  obstruction  or  objection.    It  seems  to  be  a  cer- 
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tainty  that  if  he  has  no  other  method  of  reaching  his 
land  he  may  condemn  a  private  roadway  to  same,  and 
thus  connect  his  property  with  an  open  street.  fSec. 
20,  Art.  2,  Constitution  of  Missouri,  and  Sec.  10447, 
R.  S.  1909.] 

Under  the  facts  before  us  in  this  case  we  are  not 
able  to  agree. to  defendant's  assertion  that  his  land 
was  not  benefited  by  the  paving  of  Delmar  avenue. 

in.    The  assertion  of  defendant  that  the  city  of 
St.  Louis  has  caused  to  be  surveyed  and  will  cause  to 
be  constructed  four  additional  streets  be- 
tween Delmar  avenue  and  Waterman  ave- 

Morc  wrecti,  ^^^  ^^^d  that  defendant's  land  will  be 
More  Taxes.  .   „  ,    «  ,       a        .  t      x        ^ 

specially  taxed  for  each  of  said  streets, 
suggests  issues  which  cannot  be  consid- 
ered in  this  case,  and  upon  which  we  express  no  opin- 
ion. We  may,  however,  be  pardoned  for  suggesting, 
by  way  of  obiter,  that  if  the  officers  of  St.  Louis  are 
designedly  and  capriciously  attempting  to  open  and 
construct  streets  in  such  manner  as  to  place  burdens 
upon  plaintiff  which  he  cannot  in  good  conscience  be 
required  to  bear,  he  may  secure  relief  by  a  timely  ap- 
plication to  a  court  of  equity.  There  is  no  such  case 
before  us  now. 

The  defendant  having  remained  inactive  and  al- 
lowed the  city  to  let  a  contract  to  improve  Delmar  ave- 
nue, and  the  plaintiff  having  expended  its  money  in 
paving  and  improving  that  street  in  accordance  with 
its  contract,  defendant  cannot  in  this  case  escape  the 
legal  burden  which  had  been  placed  upon  his  land  as  a 
result  of  such  improvement. 

IV.  The  further  contention  of  defendant  that  the 
boundaries  of  the  benefit  district  for  improving  Del- 
mar avenue,  which  benefit  district  includes  plaintiff's 

lands,  should  have  been  fixed  by  an  ordi- 
Benefit  nance  is  wholly  untenable.     The  charter 

of  St.  Louis  automatically  fixes  the  bound- 
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aries  of  benefit  districts  at  the  time  contracts  for  tho 
construction  or  improvement  of  streets  are  let  and  tho 
tax  bills  issued  for  such  improvements.  [State 
ex  rel.  Paving  Co.  v.  City  of  St.  Louis,  183  Mo.  230, 1.  c. 
236,  and  cases  there  cited.]  The  officers  of  a  city 
usually  do  prepare  for  their  own  convenience  maps 
showing  the  boundaries  of  benefit  districts.  The  cor- 
rectness of  such  maps  depends  entirely  upon  the  ob- 
servance of  the  mandate  of  the  city  charter. 

The  tax  bill  upon  which  plaintiflf's  judgment  is 
predicated  is  legal  according  to  the  repeated  decisions 
of  this  court,  and  the  judgment  for  tlie  plaintiff  is  af- 
firmed. 

Paris  and  Walker,  J  J.,  concur. 


TIMOTHY  COTTER  et  al.,  Appellants,  v.  KANSAS 

CITY. 

Division  Two,  June  17,  1913. 

CiTiES:  Contracts:  To  be  In  Writing.  In  1895  the  city  of  West- 
port,  now  a  part  of  Kansas  City,  passed  an  ordinance  for  the  con- 
struction of  sewers.  The  ordinance  provided  that  the  work 
should  be  paid  for  in  special  taxbills,  and  that  in  no  event 
should  the  city  be  liable  for  the  cost  The  plaintiff  contracted 
to  do  the  work,  his  contract  stating  that  the  city  should  not  be 
liable  for  payment  otherwise  than  by  issuing  the  taxbills,  and 
that  he  himself  assumed  all  risks  as  to  them  and  took  them 
without  recourse  against  the  city.  The  law  giving  the  city 
power  to  build  sewers  in  this  manner  was  afterwards  declared 
unconstitutional.  The  work  was  done,  and  now  plaintiff  sues 
for  a  balance  remaining  due  upon  the  taxbills.  Held,  that  there 
can  be  no  recovery.  The  contract  expressly  provided  that  the 
city  should  not  be  liable,  and  the  city,  under  the  statute  then  in 
force,  could  not  be  held  without  a  contract  in  writing. 

~  Appeal  from  Jackson  Circuit  Court. — Hon.  E.  L. 
McCune,  Judge. 

Affibmed. 
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Charles  B.  Adams,  Wash  Adams  and  John  L. 
Riley  for  appellants. 

(1)  The  court  erred  in  sustaining  the  demurrer 
and  dismissing  the  case.  Westport  had  authority  to 
construct  sewers  and  pay  for  the  same  out  of  the  gen- 
eral fund,  under  the  law  governing  cities  of  the  fourth 
class,  independently  of  the  Sewer  Act  of  1893.  The 
ordinance  was  binding  and  the  contract  eflfective,  and 
an  obligation  to  pay  for  the  work  was  thereby  created, 
although  made  pursuant  to  the  Sewer  Act  of  1893.  The 
valid  portions  of  the  ordinance  and  contract  will  be 
pennitted  to  stand  and  the  invalid  portions  will  be 
rejected.  State  v.  Clark,  54  Mo.  37;  Johnson  v.  Duer, 
115  Mo.  366;  County  Com'rs  v.  Griswold,  58  Mo.  175; 
St.  Joseph  ex  rel.  v.  Wilshire,  47  Mo.  App.  125 ;  End- 
lich  on  Inter,  of  Stats.,  sec.  538 ;  Barber  v.  Harrisburg, 
64  Fed.  283;  Maher  v.  Chicago,  38  111.  267;  Hitchcock 
V.  Galveston,  96  U.  S.  341 ;  Shoemaker  v.  Harrisburg, 
112  Pa.  St.  385.  Under  the  general  law  governing  cit- 
ites  of  the  fourth  class,  Westport  had  power  to  con- 
struct sewers  and  drains  as  an  incident  to  its  power 
to  construct  and  maintain  public  highways  and  to  pre- 
serve the  public  health.  R.  S.  1889,  art.  5,  ch.  30; 
Boyd  V.  Ward,  85  Fed.  27;  16  Am.  &  Eng.  Ency.  Law 
<2  Ed.),  p.  20;  2  Dillon  on  Mun.  Corp.  (4  Ed.),  sees. 
805-806;  Cone  v.  Hartford,  28  Conn.  363;  Leeds  v. 
Richmond,  102  Ind.  372 ;  Fisher  v.  Harrisburg,  2  Grant 
Cas.  (Pa.)  291.  (2)  Plaintiffs  were  not  bound  to  know 
that  the  law  under  which  the  proceedings  were  had  was 
unconstitutional,  but  were  justified  in  doing  the  work 
and  agreeing  to  accept  the  special  assessments  in  pay- 
ment, assuming  that  the  city  possessed  the  authority 
to  pay  for  the  work  with  special  assessments.  Mc- 
Allister V.  Railroad,  74  Mo.  363 ;  Sessums  v.  Botts,  34 
Tex.  349.  (3)  Westport,  being  without  the  authority, 
could  not  lawfully  agree  to  issue  special  assessments 


251  Mo.— 15 


Digitized  by 


Google 


226        SUPREME  COURT  OF  MISSOURI, 

*  Cotter  V.  Kansas  City. 

in  payment  for  the  work;  its  agreement  to  that  end 
was  the  sole  consideration  for  the  provisions  of  the 
ordinance  and  contract  exempting  the  city  from  lia- 
bility otherwise  tEan  by  the  issue  of  special  tax  bills^ 
and  the  consideration  having  failed  for  want  of  au- 
thority, such  exemption  provisions  were  void  ab  initio. 
Barber  v.  Harrisburg,  64  Fed.  283;  Barber  v.  Den- 
ver, 72  Fed.  339;  Chicago  v.  People,  56  111.  327;  Sco- 
field  V.  City,  68  Iowa,  695;  Fisher  v.  St.  Louis,  44  Mo. 
482;  Oster  v.  Jefferson  City,  57  Mo.  App.  493.  (4) 
Under  the  rule  eju^dem  generis,  the  particular  class 
of  defects  specified  in  the  exemption  clause  of  the  con- 
tract, such  as  the  lack  of  a  proper  petition,  against 
which  the  city  guarded  itself  from  liability,  are  de- 
fects and  errors  of  procedure  only,  and  the  general 
words  of  exemption  in  said  clause  will  be  treated  as 
referring  to  defects  of  the  same  kind  as  those  specified 
and  will  not  be  taken  to  include  a  defect  arising  from  a 
want  of  authority  to  make  the  assessments.  Broom  •& 
Legal  Maxims  (6  Ed.),  625;  Vaughan  v.  Porter,  16  Vt. 
266;  CuUen  v.  Butler,  5  M.  &  S.  461. 

Edwin  C.  Meservey,  W.  H.  H.  Piatt,  A.  F.  Evans 
and  Francis  M.  Hayward  for  respondent. 

(1)  From  a  void  contract  no  cause  of  action  can 
arise  whether  of  quantum  meruit  or  one  sounding  in 
damages.  Keating  v.  Kansas  City,  84  Mo.  419; 
^\Tieeler  v.  Poplar  Bluff,  149  Mo.  46;  State  ex  rel.  v. 
Murphy,  134  Mo.  548;  Unionville  v.  Martin,  95  Mo. 
App.  38;  Heidelberg  v.  St.  Francois  County,  100  Mo. 
76.  (2)  Appellants,  when  contracting  with  the  city 
oflBcers,  were  bound  to  know  at  their  peril  the  extent 
of  the  city's  power,  and  if  the  contract  is  one  the  city 
had  no  power  to  make,  it  is  not  binding  on  the  city. 
Pryor  v.  Kansas  City,  153  Mo.  142 ;  Cheney  v.  Brook- 
field,  60  Mo.  53;  Mister  v.  Kansas  City,  18  Mo.  App. 
217 ;  Keating  v.  Kansas  City,  84  Mo.  415 ;  Wheeler  v* 
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Poplar  Bluflf,  84  Mo.  46;  State  ex  rel.  v.  Murphy,  134 
Mo.  548;  Unionville  v.  Martin,  95  Mo.  App.  38;  Book 
V.  Earl,  87  Mo.  246;  Barnard  v.  Knox  County,  105 
Mo.  382;  Sturgeon  v.  Hampton,  88  Mo.  203;  Carroll 
V.  St.  Louis,  4  Mo.  App.  191.  (3)  Westport,  respond- 
ent's predecessor,  could  incur  no  liability  on  an  implied 
contract  because  a  municipality  can  only  be  held  upon 
a  written  contract  within  the  scope  of  its  powers  or 
expressly  authori25ed  by  law;  and  it  can  incur  no 
liability  originating  in  contract,  either  express  or  im- 
plied or  sounding  in  tort,  save  on  such  written  con- 
tract. R.  S.  1889,  sec.  3157;  Heidelberg  v.  St.  Fran- 
cois County,  100  Mo.  69 ;  Johnson  County  v.  Wood,  84 
Mo.  489;  Woolfolk  v.  Randolph  County,  83  Mo.  501; 
Taylor  v.  School  Dist.,  60  Mo.  App.  372;  Schell  City 
V.  Rumsey,  38  Mo.  App.  264;  Crutchfield  v.  Warrens- 
burg,  30  Mo.  App.  456.  (4)  For  a  non-exercise  or  an 
erroneous  exercise  of  legislative  power  a  municipality 
is  not  liable  to  one  injured  thereby.  Thornton  v.  Clin- 
ton, 153  Mo.  648;  Keating  v.  Kansas  City,  84  Mo.  418; 
Unionville  v.  Martin,  153  Mo.  142;  Wheeler  v.  Pop- 
lar Bluff,  149  Mo.  729;  Ely  v.  St.  Louis,  181  Mo.  729. 

ROY,  C. — Plaintiff  sued  for  balance  of  compensa- 
tion on  contract  for  building  a  sewer.  A  demurrer  to 
the  petition  was  sustained,  and  the  plaintiff,  electing 
to  stand  on  his  petition,  has  appealed. 

Prior  to  1897,  Westport,  a  suburb  of  Kansas  City, 
was  a  city  of  the  fourth  class.  The  Act  of  March  18, 
1893  (Laws  1893,  p.  101)  purported  to  authorize  cer- 
tain cities  including  those  of  the  fourth  class  to  con- 
struct sewers  and  pay  for  the  same  in  special  tax  bills 
against  the  several  tracts  of  land  in  the  sewer  dis- 
trict. That  act  provided  (Sec.  13)  that  such  special 
tax  should  constitute  the  only  source  of  payment. 

On  February  27,  1895,  an  ordinance  of  the  city 
of  Westport  provided  for  the  construction  of  sewers. 
Section  4  of  that  ordinance  provided  that  the  work 
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should  be  paid  for  in  special  tax  bills;  and  then  pro- 
vided ''And  in  no  event  aqd  in  no  manner  whatever 
shall  the  city  of  Westport  be  liable  for  and  on  account 
of  the  cost  of  doing  the  work  hereinafter  provided 
for. ' '  On  March  25, 1895,  the  contract  was  made,  which 
recited  that  it  was  for  making  the  improvements  un- 
der the  provisions  of  the  above  named  ordinance.  It 
contained  the  following: 

''X.  It  is  further  agreed  that  the  passage  of 
the  ordinance  herein  above  referred  to  and  the  doing 
of  the  work  embraced  in  this  contract  without  any 
proper  petition  to  the  board  of  aldermen  from  the  real 
estate  owners  to  have  said  work  done,  shall  not  render 
the  city  liable  to  pay  directly  or  indirectly  for  such 
work  or  any  part  thereof,  otherwise  than  by  the  issue 
of  special  tax  bills,  and  the  said  first  pariy  shall  as- 
sume all  risk  as  to  the  validity  of  such  special  tax  bills, 
and  take  the  same  without  recourse  against  the  city  of 
Westport  in  any  event." 

The  work  was  done  in  pursuance  of  the  contract 
and  the  special  tax  bills  were  delivered  to  plaintiffs, 
amounting  to  $9930.63,  of  which  a  part  was  collected 
on  the  tax  bills,  and  a  balance  of  $4456.37  remains  un- 
paid. 

On  December  2,  1897,  Westport  became  a  part  of 
Kansas  City,  and  the  latter  assumed  the  valid  debts 
of  Westport,  in  accordance  with  the  Kansas  City  char- 
ter. 

The  Act  of  March  18,  1893,  was  held  unconstitu- 
tional in  Boyd  Contracting  Co.  v.  Ward,  85  Fed.  27, 
decided  in  1898,  and  in  Owen  v.  Baer,  154  Mo.  434,  de- 
cided in  1899.    This  suit  was  begun  in  June,  1900. 

Section  48  of  article  4  of  our  State  Constitution 
provides  that  the  Legislature  shall  have  no  power  to 
pay  or  authorize  **the  payment  of  any  claim 
hereafter  created  against  the  State,  or  any  county 
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Cities:  ^^  municipality  of  the  State,  under  any 

Contract*  agreement  or  contract  made  without  ex- 

Wruing.  prcss  authority  of  law;  and  all  such  un- 

authorized agreements  or  contracts  shall 
be  null  and  void."  Section  3157,  Revised  Statutes 
1889,  which  was  in  force  when  the  contract  in  hand 
was  made,  provides  that  no  **  municipal  corporation 
shall  make  any  contract,  unless  the  same  shall  be  with- 
in the  scope  of  its  powers  or  be  expressly  authorized 
by  law,  nor  unless  such  contract  be  made  upon  a  con- 
sideration wholly  to  be  performed  or  executed  subse- 
quent to  the  making  of  the  contract;  and  such  con- 
tract, including  the  consideration,  shall  be  in  writing," 
etc. 

We  will  not  discuss  the  question  of  the  effect  of 
the  rule  of  ejusdem  generis  on  the  construction  of  the 
tenth  paragraph  of  the  statement.  The  contract  in  an- 
other place  provided  that  the  work  was  to  be  done 
under  the  provisions  of  the  ordinance;  and  the  ordi- 
nance provided  that  '*in  no  event  and  in  no  manner 
whatever"  should  the  city  be  liable.  In  Thornton  v. 
City  of  Clinton,  148  Mo.  648,  an  ordinance  was  in  effect 
held  to  be  part  of  the  contract  which  referred  to  it.  We 
therefore  hold  that  the  contract  expressly  provided 
that  the  city  should  not,  in  any  event,  be  liable.  W^ 
will  not  decided  whether  the  city  of  Westport  had  the 
power  to  contract  for  the  payment  of  the  cost  of  the 
sewers  out  of  the  general  funds  of  the  city.  We  con- 
cede it  for  the  purposes  of  this  case.  In  Fisher  v.  St. 
Louis,  44  Mo.  482,  the  city  made  a  contract  for  filling 
certain  ponds  on  private  property  which  were  nui- 
sances. The  contract  provided  that  the  work  should  be 
paid  for  in  special  tax  bills,  and  that  the  delivery 
of  such  bills  should  be  full  payment.  It  developed 
that  the  tax  bills  were  illegal.  This  court  simply  said : 
**The  plaintiff  had  rendered  the  stipulated  service  and 
was  entitled  to  compensation." 
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But  that  was  before  the  adoption  of  our  present 
Constitution,  and  before  the  enactment  of  the  statute 
under  consideration. 

The  cases  cited  by  appellant  from  other  States  and 
from  the  Federal  decisions  are  cases  not  involving  the 
effect  of  such  statutory  and  constitutional  limitations. 

Thornton  v.  City  of  Clinton,  supra,  involved  in 
the  main  the  vital  points  in  this  case,  and  it  was  held 
that  the  city  was  not  liable. 

In  State  ex  rel.  v.  Dierkes,  214  Mo.  1.  c.  590,  it 
was  held  that  the  city's  power  to  contract  is  limited 
by  those  constitutional  and  statutory  provisions,  and 
that  cases  in  other  jurisdictions  do  not  apply  because 
not  affected  by  such  limitations.  This  court  said  in  the 
last  case  cited:  *'But  grant  it  that  there  was  an  im- 
plied power  authorizing  the  house  of  delegates  to  make 
a  contract  with  relator  for  services  to  the  city,  yet, 
such  power  to  contract,  whether  express  or  implied; 
must  be  exercised  in  pursuance  of  the  terms  of  the 
statute  and  city  charter  quoted,  and  in  this  case  there 
is  no  such  contract  shown." 

We  appreciate  the  hardships  of  this  case.  At  the 
same  time  we  call  attention  to  the  fact  that  both  par- 
ties to  the  contract  acted  in  apparent  good  faith.  Both 
contemplated  the  possibility  that  the  special  tax  bills 
might  be  invalid ;  and  it  was  mutually  agreed  that  the 
city  should  in  no  event  be  liable.  The  city,  under  the 
statute  cannot  be  held  without  a  contract  to  that  ef- 
fect, and  that  contract  must  be  in  writing.  The  judg- 
ment is  aflSrmed.    Williams,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Roy, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 
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NATHANIEL  S.  GIVENS,  Appellant,  v.  EDMOND 
J.  HARLOW  et  al. 

Division  One,  June  17,  1913. 

1.  ATTACHMENT:  Service  in  Another  State:  Certificate  of 
Deputy  Cleric.  A  personal  service  of  summons  in  an  attachment 
suit  by  a  sheriff  of  another  State,  if  the  affidavit  of  the  sheriff 
is  certified  only  by  the  deputy  clerk  of  the  court,  is  not  a  stat- 
utory service,  and  does  not  give  the  circuit  court  of  this  State 
Jurisdiction.  And  an  attempted  amendment  of  such  return,  by 
a  new  affidavit  made  by  the  same  person  who  was  at  the  time  the 
first  certificate  was  made  but  is  no  longer  sheriff,  made  before 
and  certified  by  the  clerk  of  the  same  court,  is  a  nullity.  [Follow- 
ing Priest  V.  Capltain,  236  Mo.  446.] 

2.  :  Generai  Judgment:  Rendered  on  Constructive  Serv- 
ice. A  general  Judgment  in  attachment,  rendered  upon  con- 
structive service,  is  void;  and  if  it  carries  upon  its  face  the 
evidence  which  shows  it  to  be  a  general  Judgment,  it  is  void 
upon  its  t&ce.  And  if  upon  its  face  it  shows  it  was  rendered 
upon  constructive  service,  it  carries  the  evidence  of  its  own 
invalidity.  And  that  it  is  a  general  Judgment  against  defend- 
ant, and  not  one  against  his  attached  property,  is  shown  by  this 
recital:  "it  is  therefore  ordered  and  adjudged  by  the  court  that 
plaintiff  recover  from  defendant  the  sum  of  $73.80,  being  the 
amount  of  said  note  and  interest  to  this  date,  together  with  costs 
of  suit,  and  that  execution  issue  therefor." 

3.   :   :    Constructive   Service.     Service  in  another 

State  upon  the  defendant  by  a  sheriff  of  such  State  of  a  summons 
issued  out  of  a  court  in  this  State,  is  at  most  constructive 
service,  and  does  not  authorize  a  general  Judgment  in  attach- 
ment 

4.   :  :  Void:  Collaterai  Attack.     A  void  Judgment 

is  subject  to  attack  in  a  collateral  proceeding.  For  instance, 
it  may  be  shown  in  a  partition  suit  that  the  Judgment  under 
which  a  purchaser  at  the  sherifTs  sale  under  such  Judgment 
bought  the  interest  of  an  heir  in  the  land,  was  void,  and  that  in 
consequence  the  sheriffs  deed  was  void. 

U.   :   :   Cured   by   Execution:   Substituted   Service. 

The  tBLCt  that  only  the  land  attached  was  sold  under  execution 
did  not  turn  the  void  general  Judgment  into  an  irregular  Judg- 
ment Besides,  a  general  and  personal  Judgment  cannot  be 
rendered  on  substituted  service. 
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6.   :   Must  Be  Both  Levy  and  Service.    It  Is  not  sufficient 

that  the  attachment  writ  be  levied  on  the  land  and  an  abstract 
thereof  filed  In  the  recorder's  office;  the  writ  and  petition  must 
also  be  served  upon  the  defendant  as  an  ordinary  summons^ 
and  that  means  that,  ^  when  defendant  is  a  non-resident,  one 
form  of  substituted  service  must  be  had — either  by  publication,, 
or  personal  service  in  strict  accord  with  Sec.  2029,  R.  S.  1909; 
and  without  such  service  or  notification,  the  writ  of  attachment 
does  not  attach  the  land. 

Appeal  from  Daviess  Circuit  Court. — Hon.  Francis 
H.  Trimble,  Judge. 

Reversed  and  eemanded  {with  directions). 

Dudley  <&  Selby  and  Thomas  H.  Hicklin  for  appel- 
lant. 

(1)  Because  of  the  insuflSciency  and  invalidity  of 
the  process,  service  and  return  thereof,  of  the  sheriff 
of  Harvey  county,  Kansas,  in  the  case  of  Gillihan  & 
Brosius  V.  H.  Liudsey  Harlow,  and  the  insufficiency 
and  invalidity  of  the  levy  of  the  writ  of  attachment 
issued  in  said  cause,  no  jurisdiction  was  ever  obtained 
over  the  person  of  the  defendant  in  that  cause,  and  no 
seizure  of  the  res  was  ever  made,  and  for  these  rea- 
sons no  valid  judgment  was  ever  rendered,  and 
the  execution  issued  thereunder  and  the  sheriff's  deed 
based  thereon  are  necessarily  invalid  and  failed  to  di- 
vest title  out  of  H.  Lindsey  Harlow  and  vest  same 
in  respondent  Wilmer  Gt.  Harlow.  A  further  objection 
to  the  judgment  might  be  made  that  the  judgment  is 
a  general  one,  and  the  execution  issued  thereon  is  a 
general  execution.  Moss  v.  Fitch,  212  Mo.  497 ;  Hedrix 
V.  Hedrix,  105  Mo.  App.  40;  Typewriter  Co.  v.  Cash 
Register  Co.,  156  Mo.  App.  107.  (2)  Sees.  538,  543, 
2022  and  2029,  R.  S.  1899,  construed  together,  required 
copy  of  writ  of  attachment  to  be  served  on  defendant. 
(3)  No  jurisdiction  gained  over  res.  Furthermore, 
there  has  been  a  fatal  failure  to  serve  the  writ  of  at- 
tachment issued  in  this  case,  or  levy  upon  and  seize 
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the  land  as  then  and  now  required  by  law,  and  this, 
along  with  the  lack  of  proof  of  service  on  the  defend- 
ant in  Kansas,  renders  the  judgment  in  the  case  void 
and  open  to  collateral  attack.  The  concluding  por- 
tion of  clause  3,  Sec.  543,  R.  S.  1889,  now  the  same  as 
Sec.  2316,  R.  S.  1909,  then  required,  as  the  latter  sec- 
tion now  requires,  that  the  officer  serving  the  writ  of 
attachment  shall  give  notice  to  the  actual  tenants,  if 
any,  at  least  ten  days  before  the  return  day  of  the 
writ,  and  that  he  shall  state  the  fact  of  such  notice 
and  the  names  of  the  tenants  in  his  return.  This  was 
not  done  in  this  case  and  the  return  of  the  officer  under 
the  writ  absolutely  fails  to  show  that  it  was  done. 
Walter  v.  Scofield,  167  Mo.  554 ;  Siling  v.  Hendrickson, 
193Mo.  365;  Bank  V.Kingston,  204  Mo.  701.  (4)  The 
return  of  the  summons  issued  to  the  sheriff  of  Harvey 
county,  Kansas,  was  not  made  as  required  by  Sec. 
2029,  R.  S.  1889  (now  Sec.  1778,  R.  S.  1909),  and  for 
that  reason  no  jurisdiction  was  ever  obtained  over 
the  person  of  defendant,  H.  Lindsey  Harlow.  This 
kind  of  service,  at  best,  is  nothing  but  a  substituted 
service.  Moss  v.  Fitch,  212  Mo.  497,  and  no  intendments 
can  be  made  in  favor  of  official  regularity  and  legality. 
Gamasche  v.  Smythe,  60  Mo.  App.  164;  Stewart  v. 
Stringer,  41  Mo.  401;  Hyde  v.  Goldsby,  25  Mo.  App. 
29;  Gates  v.  Tusten,  89  Mo.  19;  Myers  v.  McRay,  114 
Mo.  377;  Wilson  v.  Railroad,  108  Mo.  588.  This  fact, 
taken  in  connection  with  the  fact  before  pointed  out 
that  there  was  no  valid  levy  on  the  property,  renders 
the  judgment  based  thereon  absolutely  void.  Mur- , 
dock  V.  Hilyer,  45  Mo.  App.  287;  Adams  v.  Hicksher, 
80  Fed.  742;  Russell  v.  Grant,  122  Mo.  161;  Priest  v. 
Capitain,  236  Mo.  451. 

John  C\  Leopard  and  Gillihan  <&  Gillihan  for  re- 
spondents. 

Respondent's  contention  is  that  while  said  return 
is  not  sworn  to  before  the  proper  officer  as  held  by  this 
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court  in  the  case  of  Priest  v.  Capitain,  236  Mo.  446^ 
yet  when  the  petition  and  aflSdavit  in  attachment  were 
filed  and  the  attachment  bond  filed  and  approved  and 
attachment  writ  issued  and  property  levied  upon  and 
an  abstract  of  the  attachment  thereof  filed  in  the  re- 
corder's office,  that  then  the  court  had  jurisdiction  of 
the  res  and  that  any  irregularities  in  the  proceedings 
thereafter  did  not  divest  the  court  of  jurisdiction  of 
the  res  and  the  return  of  the  sheriff  of  Harvey  county^ 
Kansas,  showing  all  jurisdictional  facts  and  sworn  to 
by  said  sheriff  (although  this  court  has  since  held  that 
it  should  have  been  sworn  to  before  the  clerk  himself) 
the  court  then  acquired  the  power  to  adjudicate  the  suf- 
ficiency of  the  proof  of  service  and  having  decided  that 
it  was  sufficient  a  judgment  rendered  thereon  was  bind- 
ing on  all  the  world  except  the  defendant  himself,  who 
alone  would  have  the  right  to  have  the  same  reviewed. 
Such  a  judgment  can  only  be  attacked  in  a  direct  pro- 
ceeding by  the  defendant  himself  and  never  by  a  stran- 
ger. Hardin  v.  Lee,  51  Mo.  244;  Freeman  v.  Thomp- 
son, 53  Mo.  193;  Randall  v.  Snyder,  214  Mo.  23;  Bray 
V.  McClury,  55  Mo.  139;  Gay  v.  Bowles,  74  Mo.  424; 
Shea  V.  Shea,  154  Mo.  606.  (3)  An  attack  is  made 
on  the  judgment  because  a  general  judgment  was  ren- 
dered and  a  general  execution  issued,  but  this  court, 
in  the  case  of  Burnett  v.  McCluey,  92  Mo.  230,  in  which 
a  general  judgment  was  rendered  and  a  general  exe- 
cution was  issued,  said  **If  the  property  levied  upon 
and  sold  was  that  and  only  that  actually  seized  by  the 
writ  of  attachment,  these  are  but  errors  which  do  not 
render  the  sale  and  the  deed  made  thereunder  void 
in  this  proceeding,''  therefore  the  case  of  Moss  v. 
Fitch,  212  Mo.  497,  and  other  like  cases  have  no  ap- 
plication under  the  facts  here.  Burnett  v.  McCluey^ 
92  Mo.  230;  Massey  v.  Scott,  49  Mo.  281;  Bray  v.  Mc- 
Clury,  55  Mo.  139.  (3)  Appellant  for  the  first  time, 
in  this  court,  objects  to  the  return  of  the  sheriff  of 
Daviess  county,  Missouri,  on  the  ground  that  said  re- 
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turn  fails  to  show  that  notice  was  given  to  the  actual 
tenants,  if  any.  This  objection  cannot  now  be  raised 
in  this  conrt  for  the  reason  that  this  specific  objection 
was  not  made  in  the  lower  court,  that  court  having 
had  no  opportunity  to  pass  on  that  objection.  This 
court  in  a  long  line  of  decisions  has  held  that  any  ob- 
jection to  the  introduction  of  evidence,  especially  docu- 
mentary evidence,  not  made  in  the  lower  court  will  not 
be  considered  in  this  court.  Buckley  v.  Knapp,  48 
Mo.  561 ;  Margrave  v.  Ansmuss,  51  Mo.  561 ;  Morgan 
v.  Joy,  121  Mo.  684;  Wilson  v.  Reeves,  70  Mo.  App. 
33;  Clark  v.  Conway,  23  Mo.  442. 

GRAVES,  J. — This  is  an  action  in  partition. 
James  Harlow  died  in  1882,  leaving  as  his  heirs  Ed- 
mond  J.  Harlow,  Wilmer  G.  Harlow,  James  Samuel 
Harlow  and  John  W.  Harlow,  the  defendants  herein, 
and  Joseph  P.  Harlow,  Henry  L.  Harlow,  and  a  widow, 
Huldah  J.  Harlow,  who  are  not  named  as  defendants. 
It  appears  that  the  estate  of  James  Harlow  had  been 
previously  partitioned,  and  in  that  proceeding  100 
acres  of  land  was  set  off  to  the  widow  as  and  for  her 
homestead  and  dower  rights,  and  adjoining  this  was 
also  twenty  acres  which  was  used  by  the  widow,  which 
was  likewise  not  partitioned.  Thus  there  is  involved  in 
this  case  120  acres  of  land  formerly  belonging  to 
James  Harlow.  The  widow  died  in  July,  1908,  and 
this  suit  followed  in  November,  1908.  In  the  petition 
plaintiff  claims  a  two-sixths  interest  in  the  whole  tract 
of  120  acres.  In  other  words  he  claimed  to  be  the  owner 
of  the  two  interests  which  went  by  descent  to  Joseph 
P.  Harlow  and  Henry  L.  Harlow.  By  the  judgment 
plaintiff  only  recovered  the  one-sixth  interest  formerly 
belonging  to  Henry  L.  Harlow  in  the  twenty-acre  tract. 
This  he  recovered  under  and  by  virtue  of  a  deed  from 
Henry  L.,  dated  in  October,  1908.  The  deed  covered 
the  entire  120  acres,  but  the  trial  court  held  that  the 
interest  of  Henry  L.  had  previously  passed  by  a  sher- 
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iff's  deed,  and  that  plaintiff's  deed  conveyed  no  in- 
terest in  the  100-acre  part  of  the  tract.  Plaintiff  now 
admits  that  he  is  not  entitled  to  the  interest  of  Joseph 
P.  Harlow,  and  admits  that  such  interest  belongs  to 
Edmond  J.  Harlow,  as  found  by  the  decree  nisi.  It 
thus  appears  that  the  sole  controversy  here  is  as  to 
who  owns  the  former  interest  of  Henry  L.  Harlow  in 
the  100-acre  tract  first  set  apart  to  the  widow.  This 
interest  was  adjudged  nisi  to  Wilmer  G.  Harlow,  by 
reason  of  the  sheriff's  deed.  Counsel  for  the  plaintiff 
in  their  statement  of  the  case,  thus  describes  the  ori- 
gin of  this  sheriff's  deed: 

**The  origin  of  this  sheriff's  deed  is  as  follows: 
'^On  August  24,  1891,  the  firm  of  Gillihan  &  Bro- 
sius  instituted  suit  by  attachment  against  H.  Lindsey 
Harlow,  who  was  then  a  resident  of  Harvey  county, 
Kansas,  causing  summons  in  the  ordinary  form,  to 
issue  to  the  sheriff  of  Harvey  county,  Kansas,  attach- 
ing to  the  original  summons,  as  well  as  ^  the  copy,  a 
certified  copy  of  the  petition  filed  in  the  case.  This 
petition  was  one  in  the  usual  and  ordinary  form  on  a 
note  for  $74,  which  had  been  given  by  the  defendant 
in  that  suit  to  the  plaintiffs,  Gillihan  &  Brosius.  On 
the  same  day  plaintiffs  filed  their  affidavit  in  attach- 
ment, alleging  as  the  ground  therein,  the  non-resi- 
dence of  defendant,  also  their  bond  in  attachment,  and 
caused  to  be  issued  to  the  sheriff  of  Daviess  county, 
Missouri,  an  attachment  writ,  and  this  writ  is  returned 
by  the  sheriff  of  Daviess  county,  Missouri,  he  stating 
in  his  return  that  he  had  levied  on  above  hundred  acres 
Qf  land,  and  filed  in  the  recorder's  office  of  said  county 
an  abstract  of  the  attachment  writ,  but  there  is  no- 
where in  his  return  any  statement  that  he  has  given 
notice  to  the  tenants  on  said  land,  at  least  ten  days 
before  the  return  day  of  the  writ,  nor  at  any  other 
time,  giving  the  names  of  the  tenants  in  his  return,  as 
then  required  by  clause  3  of  section  543,  Revised  Stat- 
utes 1889,  and  now  by  section  2316,  Revised  Statutes 
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1909,  clause  3,  nor  as  a  matter  of  fact  was  anything 
of  that  kind  done,  nor  does  the  record  show  it. 

^^The  summons  and  copy  of  petition  issued  to  the 
sheriff  of  Harvey  county,  Kansas,  as  we  have  stated, 
was  simply  an  ordinary  summons  and  the  petition  was 
the  ordinary  petition  on  a  note,  except  that  the  copy 
attached  shows  petition  was  verified  before  W.  H  Mc- 
Clung,  clerk,  and  original  is  not  verified.  There  was 
no  copy  of  the  summons  and  writ  of  attachment,  no 
copy  of  the  bond  and  aflBdavit  in  attachment,  nor  any 
other  fact  therein  to  notify  the  defendant  that  a  suit 
by  attachment  had  been  commenced  against  him  and 
his  land  levied  on  to  satisfy  the  claim  of  plaintiffs. 
The  sheriff  of  Harvey  county,  Kansas,  in  making  or 
attempting  to  make,  the  proof  of  his  service,  has  the 
deputy  -district  clerk  certify  to  the  return  instead  of 
the  clerk,  as  section  2029,  Revised  Statutes  1889,  then 
required,  and  as  is  now  required  by  section  1778,  Re- 
vised Statutes  1909.  More  than  seventeen  years  after 
this  unquestionably  void  service  and  return,  the  cir- 
cuit  court  of  Daviess  county,  Missouri,  without  any 
notice  to  the  plaintiff  in  this  case  or  the  defendant  in 
that  case,  assumes  the  right  to  permit  this  return  to 
be  amended,  orders  the  cause  of  Gillihan  &  Brosius  v. 
H.  Lindsey  Harlow  to  be  redocketed,  states  that  E.  E. 
Pollard,  sheriff  of  Harvey  county,  Kansas,  asks  leave 
to  file  additional  amended  return  of  service,  grants 
leave  to  file  additional  amended  return  of  service,  states 
that  he  does  do  so  and  files  the  same  in  said  cause,  and 
continues  the  cause  to  pass  off  the  docket,  and  this 
purported  amended  return  is  now  sought  to  be  relied 
on  in  this  case  to  cure  the  admitted  invalidity  of  the 
former  one. 

**The  absolute  invalidity  of  this  amended  return 
and  the  order  purporting  to  permit  it,  we  hope  to 
show  later  on  in  the  course  of  the  brief  filed  in  this 
cause,  and,  at  this  time,  simply  call  the  attention  of 
this  court  to  one  or  two  facts  in  connection  with  it.    In 
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the  first  place,  we  say  the  court  had  no  lawful  au- 
thority to  permit  it  and,  even  if  such  was  the  case,  it 
does  not  comply  with  the  terms  of  the  invalid  order 
permitting  it.  The  order  purports  to  permit  E.  E. 
Pollard,  sheriff  of  Harvey  county,  Kansas,  to  file,  etc., 
and  further  on  states  that  E.  E.  Pollard,  sheriff, 
amends,  etc.,  when  the  amended  return  itself  on  its 
face  states  that  E.  E.  Pollard,  a  person  who  ^was  the 
sheriff  on  August  28,  1891,  of  the  county  of  Harvey,' 
etc.,  makes  the  statement  in  what  purports  to  be  an 
affidavit  before  C.  L.  Hand,  clerk  of  the  district  court 
of  Harvey  county,  Kansas.  Of  course  as  we  have  said, 
there  are  other  and  manifest  faults  that  will  be  pointed 
out  in  the  brief  proper,  that  absolutely  preclude  the 
idea  of  its  possessing  any  validity,  such,  for  instance 
that  the  certificate  required  by  law  must  state  that  the 
officer  serving  the  writ,  that  the  judge  or  clerk  who 
signs  the  affidavit  and  certificate,  is  the  judge  or  clerk, 
as  the  case  may  be,  of  the  court  of  which  'affiant  is 
an  officer,'  while  this  affidavit  and  certificate  states  that 
affiant  was  an  officer  of  the  court  of  which  the  said 
C.  L.  Hand  at  the  time  is  an  officer." 

The  whole  case  turns  upon  the  validity  or  inva- 
lidity of  this  judgment  in  the  attachment  suit  This 
sufficiently  states  the  case. 

I.  There  are  several  questions  presented  by  the 
record  in  the  attachment  preceding.  These  we  will 
discuss  in  order,  but  in  this  connection  the  recitals  of 
the  judgment  in  that  case  become  material.  This 
judgment  reads: 

' '  Now  on  this  day  come  the  plaintiffs  in  their  own 
proper  persons,  and  the  defendant  though  duly  sum- 
moned on  the  28th  day  of  August,  1891,  by  the  sheriff 
of  Harvey  county,  Kansas,  which  return  is  in  words 
and  figures  as  follows,  to-wit:  'I. hereby  certify  that 
I  executed  the  within  writ  in  the  county  of  Harvey 
and  State  of  Kansas  on  the  28th  day  of  August,  1891, 
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by  delivering  into  the  hands  of  the  within  named  de- 
fendant, H.  Lindsey  Harlow,  a  copy  of  the  within  pe- 
tition and  writ.  E.  E.  Pollard,  sheriff  of  Harvey 
county,  Kansas.  I,  E.  E.  Pollard,  being  duly  sworn, 
upon  oath  state  that  the  above  return  made  by  me  is 
true  and  that  I  am  duly  authorized  to  serve  process 
as  such.  E.  E.  Pollard,  sheriff  of  Harvey  county,  Kan- 
sas. Sworn  to  and  subscribed  before  me,  clerk  of  the 
district  court  of  which  the  said  E.  E.  Pollard  is  sheriff, 
and  I  further  certify  that  said  E.  E.  Pollard  is  sheriff 
of  Harvey  county,  Kansas,  and  that  he  has  the  right 
to  serve  process  in  said  Harvey  county,  Kansas.  Wit- 
ness my  hand  and  official  seal.  Done  at  my  oflBce,  this 
29th  day  of  August,  1891.  Josiah  Foltz,  clerk  district 
court.  (Seal.)  By  G.  W.  Butt,  deputy  clerk.  Sher- 
iff's fee  serving  summons  first  person  50c,  copy  25c, 
mileage  50,  $5;  total  $6.  E.  E.  Pollard,  sheriff  Har- 
vey county,  Kansas,  Newton,  Harvey  county,  Kansas.,' 
which  return  is  in  conformity  with  statute  and  as  the 
law  directs,  but  said  defendant  fails  and  neglects  to 
appear  and  answer  to  this  action,  but  makes  default 
herein  so  that  plaintiffs'  cause  of  action  remains  un- 
answered and  undefended,  and  said  cause  being  sub- 
mitted to  the  court,  the  court  finds  that  plaintiff's 
cause  of  action  is  founded  upon  a  promissory  note  for 
the  direct  payment  of  money,  the  amount  of  which  is 
liquidated  and  certain,  it  is  therefore  ordered  and  ad- 
judged by  the  court  that  the  plaintiffs  recover  from 
defendant  the  sum  of  seventy-three  dollars  and  eighty 
cents,  being  the  amount  of  said  note  and  interest  to 
this  date,  with  ten  per  cent  interest  thereon  from  date, 
together  with  costs  of  suit  and  that  execution  issue 
therefor,  that  the  attachment  be  in  all  things  sus- 
tained." 

That  the  trial  court  acquired  no  jurisdiction  in 
the  attachment  suit  by  reason  of  this  service  in  Kan- 
sas, as  set  out  in  the  judgment  above,  is  made  clear 
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by  the  very  recent  case  of  Priest  v.  Capi- 
Attachment      tain,  236  Mo.  1.  c.  456,  et  seq.    The  proof 

of  service  here  involved  is  practically 
identical  with  the  proof  of  service  involved  in  the 
Priest  case,  supra.  Nor  did  the  circuit  court  have 
any  authority  to  permit  the  amendment  of  the  proof 
of  service  as  was  attempted  in  this  case.  Its  act  in  so 
doing  is  and  was  a  nullity.  We  so  ruled  in  the  Priest 
case,  supra.  [Vide,  236  Mo.  1.  c.  458.]  It  must  be 
held,  therefore,  that  if  this  Kansas  service,  and  the 
subsequent  action  of  the  circuit  court  permitting  an 
amended  proof  of  that  service,  are  the  only  things 
which  authorized  the  circuit  court  to  proceed  in  the  at- 
tachment suit,  then  the  court  was  proceeding  without 
jurisdiction.  Such  rule  we  clearly  announced  in  the 
Priest  case,  supra,  which  case  had  our  best  efforts  in 
outlining  the  statutory  and  case  law  upon  the  question 
involved,  and  should  be  read  in  connection  with  this 
opinion. 

n.  It  is  urged  that  the  judgment  in  the  attach- 
ment suit  is  being  collaterally  attacked,  and  that  it  is 
good  as  against  such  an  attack,  although  it  might  be 
subject  to  a  successful  attack  in  a  direct  proceeding. 
It  must  be  conceded  that  this  is  a  collateral  rather 
than  a  direct  attack  upon  this  judgment.  For  that  rea- 
son we  have  set  out  the  judgment  in  full.  This,  to 
the  end  that  we  might  determine  whether  it  be  a  void 
or  a  mere  voidable  judgment.  This  judgment  upon 
its  face  is  a  general  judgment  to  our  minds.  It  was 
30  considered  by  the  court  which  rendered  it  and  by 

the  parties  to  that  suit,  because  upon  it 
Attachment:  was  issued  a  general  execution  rather 
Judgment.        t^^^^  the  special  execution  which  should 

have  been  issued  in  an  attachment  pro- 
ceeding, where  there  was  no  personal  service  upon  the 
defendant.  The  land  was  sold  under  this  general  exe- 
cution, and  the  sheriff's  deed,  under  which  Wilmer  G. 
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Harlow  claims,  is  one  made- after  a  sale  under  this  gen- 
eral execution.  If,  as  we  have  concluded,  this  is  a 
general  judgment,  then  it  is  void  upon  its  face,  be- 
cause under  such  constructive  service,  even  had  proof 
of  service  been  good,  there  is  no  authority  in  law  for 
the  rendition  of  a  general  judgment.  This  judgment 
upon  its  face  carries  the  evidence  of  its  own  invalidity 
as  a  general  judgment.  It  shows  that  it  was  rendered 
upon  constructive  service  rather  than  upon  personal 
service.  Service  of  a  summons  issued  by  a  court  of 
this  State  in  a  sister  State  is  at  most  but  constructive 
service,  and  does  not  authorize  a  general  judgment. 
This  we  expessly  ruled  in  the  case  of  Moss  v.  Fitch, 
212  Mo.  484,  after  a  thorough  review  of  our  case  law. 
That  the  judgment  before  us  is  a  general  judgment 
and  one  against  the  person  rather  than  the  attached 
property  is  clear.  Note  the  language:  **It  is  there- 
fore ordered  and  adjudged  by  the  court  that  the  plain- 
tiff recover  from  the  defendant  the  sum  of  seventy- 
three  dollars  and  eighty  cents,  being  the  amount  of 
said  note  and  interest  to  this  date,  with  ten  per  cent 
thereof  from  this  date,  together  with  costs  of  suit, 
and  that  execution  issue  therefor."  It  will  thus  be 
seen  that  there  is  no  special  judgment  against  the  land 
claimed  to  have  been  attached,  and  no  special  execution 
ordered,  but  on  the  contrary  the  judgment  is  against 
the  person,  and  a  general  execution  directed,  which  was 
issued.  It  is  evident  that  the  trial  court  in  the  attach- 
ment proceeded  upon  the  theory  that  a  general  judg- 
ment could  be  entered  under  the  Kansas  service.  The 
statute,  section  2029,  Revised  Statutes  1889^  then  in 
force,  seemingly  authorized  a  general  judgment  upon 
such  service,  and  the  trial  court  was  evidently  so  im- 
pressed. But  of  that  portion  of  the  statute,  in  Priest 
V.  Capitain,  236  Mo.  1.  c.  457,  we  thus  spoke : 

*  *  The  latter  clause  of  the  section  has  been  held  to 
be  violative  of  constitutional  rights,  if  construed  to 
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mean  that  a  personal  judgment  could  be  entered  upon 
such  service.  [Moss  v.  Fitch,  212  Mo.  484,  and  cases 
therein  reviewed.]'* 

In  Moss  V.  Fitch,  212  Mo.  1.  c.  502,  we  had  a  per- 
sonal judgment  upon  service  of  this  kind.  It  was  a  col- 
lateral attack  upon  that  judgment,  but  we  said: 

**From  this  it  follows  that  plaintiff's  judgment  for 
alimony  and  all  proceedings  thereafter  as  to  the  exe- 
cution and  sale  were  absolutely  void  and  she  acquired 
no  title  to  the  land  by  reason  thereof." 

In  such  case  the  judgment  is  void  and  not  merely 
voidable.  A  void  judgment  is  subject  to  attack  in  a 
collateral  proceeding  and  has  always  been  so  held. 
The  absence  of  jurisdiction  of  the  trial  court  in  that 
case  appeared  upon  the  very  face  of  the  judgment  itself 
and  was  reflected  to  the  world  by  the  very  language  of 
the  recitations  in  that  judgment.  These  recitations  as 
to  the  service  made  the  judgment  void  and  not  void- 
able. A  sale  under  such  judgment  was  void,  as  well  as 
the  deed  made  in  pursuance  of  such  sale. 

III.  It  is  urged  under  the  authority  of  Burnett 
V.  McCluey,  92  Mo.  230,  that  because  only  the  land 
attached  was  sold,  a  general  judgment  was  not  nec- 
essarily void,  but  only  irregular.  There 
Attachment:  is  some  language  in  that  case  lending 
Judgment:  Support  to  these  views,  but  when  the  facts 
Irregular.  are  considered  the  case  is  not  applicable 

here.  In  that  case  there  was  a  valid  serv- 
ice by  publication,  whilst  in  this  case  there  is  no  valid 
substituted  service,  by  which  the  defendant  was  noti- 
fied. Presumably  in  that  case,  the  judgment  recited 
<lue  service  upon  defendant  by  publication,  but  in  this 
case  the  proof  of  ser\Hce  and  the  service  itself  is  set 
out  in  the  judgment  and  bespeaks  the  absence  of  due 
service  upon  defendant.  But  after  all,  the  case  law  of 
this  State  does  not  allow  a  general  and  personal  judg- 
ment upon  any  substituted  service.  [Moss  v.  Fitch, 
supra,  and  cases  reviewed  therein.] 
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IV.  Next  it  is  urged  that  inasmuch  as  the  attach- 
ment writ  was  levied  upon  the  land,  and  an  abstract 
thereof  filed  in  the  recorder's  office,  therefore  the  court 
was  possessed  of  the  res,  and  the  judgment  is  there- 
fore not  void.  This  contention  cannot  stand.  The  res 
must  be  attached  and  properly  attached, 
Attacjimcnt:  but  this  is  not  all.  Section  2316,  Revised 
Statutes  1909,  which  has  been  the  law  for 
years,  says:  *^The  writ  and  petition  shall  be  served 
upon  the  defendant  as  an  ordinary  summons. '^  The 
property  must  be  attached,  and  the  defendant  notified, 
is  the  meaning  of  this  language.  If  the  writ  of  attach- 
ment, which  contains  a  sununons,  cannot  be  served  per- 
sonally upon  the  defendant,  then  one  form  of  substi- 
tuted service  must  be  had,  i.  e.,  a  publication  or  service 
personally  upon  the  defendant  in  a  sister  State,  as  was 
attempted  here.  The  law  requires  both  of  these  steps 
to  be  taken  before  the  court  can  proceed  to  render 
a  judgment  in  an  attachment  proceeding.  In  the  case 
at  bar  it  appears  that  the  first  step  was  properly  taken, 
but  it  also  appears  from  the  very  judgment  itself  that 
there  was  no  valid  evidence  of  the  second  step  having 
been  taken.  So  that  under  any  theory  of  the  case  the 
judgment  in  the  attachment  proceeding  was  void  upon 
its  face,  and  could  be  attacked  in  a  collateral  proceed- 
ing. 

From  this  it  follows  that  the  judgment  in  this  case 
must  be  reversed,  and  the  cause  remanded  with  direc- 
tions to  enter  judgment  for  the  plaintiff  as  herein  in- 
dicated. 

All  concur. 
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PETER  DeFORD,  Appellant,  v.  ISAIAH  JOHNSON. 

Division  One,  June  17,  1913. 

1  ALIENATION  OF  AFFECTIONS:  Divorce:  Effect  of  Statute. 
The  alienation  of  the  wife's  affections  is  a  tortious  act  of  some 
third  person  against  the  rights  of  the  husband,  and  his  right 
to  sue  is  one  which  must  arise  while  the  marital  relation 
exists,  but  it  is  not  a  right  which  grows  out  of  the  marital 
relation,  and  is  not  one  of  the  forfeited  rights  mentioned  in 
Sec  2378,  R,  S.  1909.  declaring  that  "in  all  cases  of  divorce  from 
the  bonds  of  matrimony,  the  guilty  party  shall  forfeit  all  rights 
and  claims  under  and  by  virtue  of  the  marriage."  The  "rights 
and  claims"  mentioned  in  that  statute  are  rights  and  claims 
between  husband  and  wife  which  spring  up  by  reason  of  the 
marriage,  and  do  not  include  tortious  acts  of  third  parties 
towards  either  during  the  existence  of  the  marriage  relation. 


2.   :  :  Bar  to  Right  of  Injured  Party  to  Sue.    The 

obtaining  of  a  divorce  by  the  wife  does  not  bar  the  right 
of  the  husband  to  maintain  a  personal  action  against  a  third 
party  for  the  tortious  act  of  alienating  her  affections  committed 
during  the  existence  of  the  marital  relation.  The  husband  can- 
not recover  for  defendant's  conduct  towards  his  wife  after  she 
obtained  a  divorce;  but  for  all  his  tortious  acts  toward  the  wife 
committed  while  the  marriage  relation  existed  defendant  is 
liable,  and  the  decree  in  the  divorce  suit,  obtained  by  the  wife, 
even  though  obtained  for  the  fault  of  the  husband,  is  no  bar 
to  the  husband's  suit  for  alienation. 

Appeal  from  Jackson  Circuit  Court. — Hon.  Thomas  J. 
Seehorn,  Judge. 

Reversed  and  remanded. 

Bird  (&  Pope  for  appellant. 

(1)  A  husband's  right  of  action  for  alienation  of 
affections  is  personal,  and  is  not  barred  by  a  judgment 
of  divorce.  Bennett  v.  Bennett,  116  N.  Y.  584,  6  L.  E. 
A.  553;  Nolin  v.  Pearson,  191  Mass.  283;  Wales  v. 
Miner,  89  Ind.  118;  Michael  v.  Dunkle,  84  Ind.  544; 
Wood  V.  Matthews,  47  Iowa,  409 ;  Purdy  v.  Robinson, 
133  App.  Div.  155,  117  N.  Y.  Supp.  295;  Prettyman  v. 
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Williamson,  1  Pa.  St.  224;  Beach  v.  Brown,  20  Wash. 
266,  43  L.  R.  A.  114.  (2)  Sec.  2378,  R.  S.  1909,  does 
not  forfeit  rights  against  third  persons  accruing  dur- 
ing the  existence  of  the  marriage  relation.  Kilburn 
V.  Kilbum,  89  Cal.  46;  Kinzey  v.  Kinzey,  115  Mo.  496; 
Saunders  v.  Saunders,  144  Mo.  482 ;  Schuster  y.  Schus- 
ter, 93  Mo.  438;  Bufe  v.  Bufe,  88  Mo.  App.  627;  Wales 
V.  Miner,  89  Ind.  118;  State  v.  Parrish,  1  Ind.  App. 
441 ;  Buttlar  v.  Buttlar,  67  N.  J.  Eq.  136 ;  2  Bishop  Mai^ 

6  Div.,  sec.  1623;  Moss  v.  Fitch,  212  Mo.  484;  Ross  v. 
Ross,  21  Ore.  9;  Barrett  v.  Failing,  3  Fed.  471.  (3) 
No  proof  was  made  as  to  the  effect  of  a  divorce  ren- 
dered in  Idaho.  The  Missouri  statute  being  penal  there 
is  no  presumption  that  there  is  a  similar  statute  in 
Idaho.  St.  Sure  v.  Lindspelt,  82  Wis.  346.  (4)  If 
proof  had  been  made  of  a  penal  statute  of  Idaho  such 
statute  could  not  be  made  to  act  extraterritorially. 
Stanley  v.  Railroad,  100  Mo  435,  8  L.  R.  A.  549;  Clark 
V.  Clark,  8  Cush.  385 ;  Succession  of  Herhandez,  46  La. 
962;  2  Bishop  Mar.  &  Div.,  sec.  1618;  State  v.  Fenn, 
47  Wash.  561,  17  L.  R.  A.  (N.  S.)  803;  Smith  v.  Ross, 

7  Mo.  232 ;  Fall  v.  Eastin,  215  U.  S.  1 ;  Proctor  v.  Proc- 
tor, 215  111.  275;  Hood  v.  Hood,  130  Ga.  610,  19  L.  R. 
A.  (N.  S.)  193;  Doerr  v.  Forsythe,  .50  0.  St.  726; 
Kline  v.  Kline,  57  Iowa,  386.  (5)  A  judgment  in  one 
State  enforcing  a  penal  statute  of  that  State  cannot  be 
made  to  carry  the  enforcement  of  that  penalty  to  an- 
other State.  State  v.  Ebbs,  150  N.  C.  44;  McGrew  v. 
Ins.  Co.,  132  Cal.  85 ;  Wisconsin  v.  Ins.  Co.,  127  U.  S. 
265;  Phillips  v.  Madrid,  83  Me.  205;  Van  Storch  v. 
GrifiBn,  71  Pa.  244;  Garner  v.  Garner,  56  Md.  127; 
Ponsford  v.  Johnson,  2  Blatch.  51;  Thorp  v.  Thorp, 
90  N.  Y.  602;  Bullock  v.  Bullock,  122  Mass.  3;  14  Cyc. 
729;  2  Bishop  Mar.  &  Div.,  sec.  1620.  (6)  A  judg- 
ment rendered  on  service  by  publication  cannot  affect 
property  rights  of  the  defendant  in  another  State. 
Moss  V.  Fitch,  212  Mo.  484;  Anthony  v.  Rice,  110  Mo. 
223;  Hamill  v.  Talbott,  72  Mo.  App.  22;  Hamill  v.  Tal- 
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bott,  81  Mo.  A  pp.  214;  Anderson  v.  Anderson,  55  Mo. 
App.  2721  Pennoyer  v.  Neff,  95  U.  S.  727;  Hood  v. 
Hood,  130  Ga.  610;  Proctor  v.  Proctor,  215  HI.  275  j 
McGuinness  v.  McGuinness,  71  N.  J.  Eq.  1;  Doerr  v. 
Forsythe,  50  0.  St.  726;  Kline  v.  Kline,  57  Iowa,  386; 
14  Cyc.  089;  Ellison  v.  Martin,  53  Mo.  575;  Note  to 
9  L.  R.  A.  (N.  S.)  593.  (7)  The  Idaho  decree  does  not 
purport  to  affect  any  of  defendant's  property  rights. 
it  only  affected  his  matrimonial  status.  January  v. 
Speeder,  38  Mo.  395;  Hekking  v.  Pfaff,  82  Fed.  403, 
91.Fed.  60;  Bigney  V.  Eigney,  127  N.  Y.  408.  (8)  If 
the  Idaho  decree  had  purported  to  affect  any  of  de- 
fendant's rights,  the  courts  of  Missouri  would  not  be 
bound  to  enforce  that  judgment.  Smith  v.  Ross,  7  Mo. 
232;  Pennoyer  v.  Neff,  95  U.  S.  729;  Haddock  v.  Had- 
dock, 201  U.  S.  562;  Fall  v.  Eastin,  215  U.  S.  1 ;  Reed 
V.  Reed,  52  Mich.  117;  Smith  v.  Ross,  7  Mo.  232. 

Ben  T.  Hardin  for  respondent. 

(1)  The  trial  court  was  right  in  sustaining  de- 
fendant's demurrer  to  plaintiff's  evidence.  In  all 
cases  of  divorce  from  the  bonds  of  matrimony,  the 
guilty  party  shall  forfeit  all  rights  and  claims  under 
and  by  virtue  of  the  marriage.  R.  S.  1909,  sec.  2378 ; 
Gould  V.  Crow,  57  Mo.  200;  Anthony  v.  Rice,  110  Mo. 
223;  Lieber  v.  Lieber,  239  Mo.  1;  Hamilton  v.  Mc- 
Neill, 150  Iowa,  470;  Story  v.  Story,  188  Mo.  127.  (2) 
The  effect  of  our  statute,  section  2378,  is  not  limited 
merely  to  the  relations  of  the  parties  between  them- 
selves. It  bears  upon  their  future  relations,  each  to 
the  other,  and  each  to  the  world.  And  the  decree  of 
divorce  rendered  in  Idaho,  is  just  as  binding  on  the 
appellant  here,  and  in  every  State  in  the  Union,  as  it 
is  in  Idaho.  Gould  v.  Crow,  57  Mo.  200;  Anthony  v. 
Rice,  110  Mo.  223;  Lieber  v.  Lieber,  239  Mo.  1;  Ham- 
ilton V.  McNeill,  150  Iowa,  470 ;  Steamboat  Co.  v.  Fos- 
ter, 48  Am.  Dec.  273;  Amdt  v.  Griggs,  134  U.  S.  316  f 
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Wehrman  v.  Conklin,  155  U.  S.  314;  Arrington  v.  Ar- 
rington,  127  N.  C.  190;  In  re  James,  99  Cal.  374;  Es- 
tate of  Newman,  75  Cal.  213 ;  Succession  of  Benton,  59 
L.  R.  A.  135;  Van  Blarcum  v.  Larson,  130  N.  Y.  Supp. 
925.  (3)  In  the  absence  -of  the  laws  of  Idaho,  they 
are  presumed  to  be  the  same  as  our  own.  That  State 
never  having  been  subject  to  the  laws  of  England,  but 
the  territory  out  of  which  it  was  carved  having  been 
acquired  from  Spain,  in  the  absence  of  its  laws,  our 
own  must  be  applied.  Biggie  v.  Railroad,  159  Mo. 
App.  350;  McManus  v.  Railroad,  118  Mo.  App.  152; 
Bain  v.  Arnold,  33  Mo.  App.  631. 

GRAVES,  J.— December  28,  1906,  the  plaintiff 
sued  the  defendant  in  the  circuit  court  of  Jackson  coun- 
ty for  an  alleged  alienation  of  his  wife's  affections. 
Plaintiff  recovered  judgment  for  $5500,  and  upon  de- 
fendant's appeal  to  the  Kansas  City  Court  of  Appeals 
the  judgment  was  reversed  for  error  in  an  instruction. 
[DeFord  v.  Johnson,  152  Mo.  App.  209.]  In  the  opin- 
ion of  the  Kansas  City  Court  of  Appeals  it  is  stated 
that  the  answer  was  a  general  denial.  The  record 
before  us  shows  that  on  October  1,  1908,  the  plaintiff 
filed  an  amended  petition,  asking  for  damages  in  the 
aggregate  sum  of  $25,000.  Of  these  alleged  damages 
$15,000  is  denominated  actual,  and  $10,000  punitive. 
The  Court  of  Appeals  passed  upon  the  case  in  Jan- 
uary, 1911,  and  October  6, 1911,  the  defendant  amended 
its  answer  in  advance  of  the  retrial  nisi.  The  answer 
in  this  record  has  two  strings  to  its  bow.  First  we 
have  a  general  denial.  For  a  further  defense  the  new 
answer  thus  speaks: 

*'And  for  further  answer  to  plaintiff's  petition, 
this  defendant  says  that  during  that  time  that  Mary 
DeFord  was  the  wife  of  the  plaintiff,  he  was  guilty  of 
such  cruel  neglect  and  barbarous  treatment  of  his  said 
wife,  as  to  cause  her  to  institute  suit  against  him  for 
divorce,  and  on  the  26th  day  of  May,  1909,  Mary  De- 
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Ford,  the  wife  of  the  plaintiff,  at  their  home  in  the  city 
of  Grangeville,  in  Idaho  county,  in  the  State  of  Idaho, 
instituted  such  suit  in  the  district  court  of  said  county 
and  State,  against  the  plaintiff,  Peter  DeFord,  for  di- 
vorce, and  afterwards,  to-wit,  on  the  3rd  day  of  Sep- 
tember, 1909,  in  said  court,  a  decree  of  divorce  was 
adjudged  in  favor  of  the  said  Mary  DeFord  and  against 
the  said  Peter  DeFord,  the  plaintiff  herein,  and  he 
was  adjudged  the  guilty  party,  and  that  by  reason  of 
said  judgment  and  decree  in  said  suit  for  divorce,  the 
plaintiff  has  thereby  forfeited  all  rights  and  claims 
under  and  by  virtue  of  his  marriage  with  the  said 
Mary  DeFord,  and  plaintiff  is  thereby  barred  from 
any  claim  or  right  of  recovery  in  this  action.  Where- 
fore, having  fuUy  answered,  this  defendant  asks  to  be 
discharged  with  its  proper  costs." 

Eeply  to  this  new  answer  was  a  general  denial. 

The  bill  of  exceptions  filed  is  in  abbreviated  form 
and.  was  evidently  so  framed  as  to  present  a  single 
issue.    The  bill  of  exceptions  contains  this  recitation: 

*'And  said  plaintiff  introduced  evidence  tending 
to  prove  all  the  allegations  of  his  petition  filed  in  the 
above  entitled  cause.  And  said  defendant,  as  a  part 
of  the  cross-examination  of  the  plaintiff  himself,  of- 
fered in  evidence  a  certified  copy  of  original  complaint, 
summons,  alias  summons  and  judgment  in  the  case  of 
Mary  E.  DeFord,  plaintiff,  v.  Peter  DeFord,  defend- 
ant, in  the  district  court  of  Idaho  county,  State  of 
Idaho. 

'  *  To  the  introduction  of  which  complaint,  sum- 
mons, alias  summons  and  judgment  in  evidence,  plain- 
tiff objected  as  incompetent,  irrelevant  and  immaterial, 
and  of  no  extra-territorial  effect,  and  no  defense  to 
the  prosecution  of  this  action,  and  of  no  binding  force 
upon  him  in  this  action  in  the  State  of  Missouri. 

'*The  Court:    Objection  overruled. 

'*To  which  action,  order  and  ruling  of  the  court 
counsel  for  plaintiff  then  and  there  duly  excepted.*' 
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The  bill  of  exceptions  then  contains  a  full  tran- 
script of  all  the  proceedings  in  the  Idaho  court  in  this 
divorce  proceeding,  from  the  petition  to  the  judgment. 
The  petition  in  the  divorce  suit  was  filed  May  26,  1909. 
Proof  of  service  of  summons  in  the  divorce  cases  thus 
reads : 

STATE  OF  KANSAS,  COUNTY  OF  WYANDOTTE. 

James  R,  Pollards,  being  duly  sworn  says: 

That  he  Is  a  citizen  of  the  United  States  over  the  age  of 
twenty-one  years  and  a  resident  of  Kansas  City,  State  of  Mis- 
souri, and  not  a  party  to  nor  in  anywise  interested  in  the 
action  mentioned  in  the  annexed  alias  summons; 

That  he  personally  served  the  within  aliaa  summons  on 
the  defendant  named  in  said  alias  summons,  Peter  DeFord,  by 
delivering  to  and  leaving  with  said  Peter  DeFord,  said  defend- 
ant, personally  at  Kansas  City,  State  of  Kansas,  on  the  14th 
day  of  June,  1909,  a  copy  of  said  alias  summons  together  with 
a  copy  of  the  complaint  In  the  action  named  in  the  said  alias 
summons  attached  to  said  copy  of  alia^  summons. 

James  R.  Pollard. 

Subscribed  and  sworn  to  before  me  this  15th  day  of  June, 
1909.  O.  Q.  Claflin, 

Notary  Public  of  the  County 
of  Wyandotte,  State  of    Kansas. 
(O.  Q.  Claflin,  Notary  Public,  Wyandotte  Co.,  Kansas.) 

The  grounds  for  divorce  as  stated  in  the  petition 
are: 

**That  the  said  defendant  for  more  than  two  years 
last  past  wilfully  neglected  to  provide  plaintiff  with 
the  common  necessities  of  life,  because  of  his  idleness, 
profligacy  and  dissipation. 

''That  on  or  about  November,  1906,  the  defend- 
ant disregarding  the  solemnity  of  his  marriage  vows, 
wilfully  and  without  cause  deserted  and  abandoned 
the  plaintiff,  and  ever  since  has  and  still  continues  so 
to  wilfully  and  without  cause  desert  and  abandon  the 
plaintiff  and  to  live  separate  and  apart  from  her  with- 
out sufficient  cause  or  any  reason,  and  against  her  will 
and  without  her  consent." 

The  judgment  so  far  as  material  reads : 
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'*  Whereupon,  witnesses  on  the  part  of  the  plain- 
tiff were  duly  sworn  and  examined,  and  the  evidence 
being  closed  the  cause  was  submitted  to  the  court  for 
consideration  and  decision,  and  after  deliberation 
thereon  and  it  appearing  to  the  court  that  all  material 
allegations  of  the  complaint  are  sustained  by  testi- 
mony free  from  all  legal  exceptions  as  to  its  compe- 
tency, admissibility  and  sufficiency,  and  it  also  ap- 
pearing to  said  court  that  said  defendant  was  duly 
served  with  summons  and  all  and  singular  the  law  and 
the  premises  being  by  the  court  here  understood  and 
fully  considered. 

''Wherefore,  it  is  here  ordered,  adjudged  and  de- 
creed and  this  does  order,  adjudge  and  decree  that  the 
marriage  between  the  said  plaintiff  Mary  E.  DeFord 
and  the  said  defendant  Peter  DeFord,  be  dissolved  and 
the  same  is  hereby  dissolved,  and  the  said  parties  are, 
and  each  of  them  is,  free  and  absolutely  released  from 
the  bonds  of  matrimony  and  all  the  obligations  there- 
of/' 

On  his  cross-examination  the  plaintiff  admitted 
that  he  was  the  Peter  DeFord  mentioned  in  the  divorce 
proceeding,  and  further  admitted  that:  ''About  five 
months  after  said  decree  of  divorce  was  granted  said 
Mary  E.  DeFord,  his  wife,  that  he  was  married  to  one 
Elder  Childers  in  Kansas  City,  Wyandotte  county, 
Kansas,  the  same  county  in  which  said  summons  in  the 
divorce  case  of  said  Mary  E.  DeFord  was  served  upon 
him  by  James  R.  Pollard  on  June  14,  1909,  and  that 
the  said  second  wife  died  thereafter  on  October  15, 
1910. '^ 

The  bill  of  exceptions,  as  duly  signed  and  allowed 
by  the  trial  judge,  then  further  recites: 

"At  the  close  of  the  evidence  on  the  part  of  plain- 
tiff, the  defendant  asks  the  court  to  give  the  following 
instruction,  to- wit: 

"  'The  court  instructs  the  jury  that  under  the 
pleadings  and  the  evidence  in  this  case  the  plaintiff  is 
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not  entitled  to  recover,  and  your  verdict  must  be  for 
the  defendant.' 

*' And  said  instruction  in  the  nature  of  a  demurrer 
to  the  evidence  having  been  argued  by  counsel  and  con- 
sidered by  the  court  was  by  the  court  given,  but  solely 
and  entirely  for  the  reason,  as  stated,  held,  and  de- 
cided by  the  court  at  the  time,  that  the  right  of  the 
plaintiff  to  recover  herein,  as  made  by  his  evidence, 
was  lost  and  destroyed  by  reason  of  the  fact  that  since 
the  plaintiff  had  commenced  his  said  action  herein  his 
wife,  Mary  E.  DeFord,  had  obtained  said  decree  of 
divorce  from  him  in  the  district  court  of  Idaho  county. 
State  of  Idaho,  as  shown  by  the  said  record  of  said 
divorce  proceeding,  introduced  in  evidence,  and  in  and 
by  said  decree  of  divorce  said  Peter  DeFord  had  been 
adjudged  the  guilty  party,  and  that  thereby  he  had  for- 
feited his  right  to  have,  and  to  further  proceed  with, 
the  cause  of  action  sued  for  herein,  to  all  of  which 
finding,  decision  and  judgment,  and  each  part  thereof, 
plaintiff  duly  excepted. '^ 

''And  thereupon  the  court  gave  and  read  said  in- 
structions to  the  jury,  in  the  nature  of  a  demurrer  to 
the  evidence,  said  plaintiff  duly  excepting,  and  there- 
upon plaintiff  took  an  involuntary  nonsuit  herein,  with 
leave  to  file  a  motion  herein  to  set  the  same  aside, 
which  the  court  granted." 

After  an  unsuccessful  motion  to  set  aside  the  non- 
suit, the  plaintiff  brings  the  case  here  by  appeal. 

L    Much  is  said  in  the  briefs  as  to  whether  a  cer- 
tain statute  of  Missouri  should  be  consid- 
Divorce:  ered  as  effective  in  this  case.    This  stat- 

Righu^  ^t^  18  relied  upon  by  the  defendant.    It 

is   now   section   2378,   Revised   Statutes 
1909,  and  so  far  as  applicable  reads: 

**In  all  cases  of  divorce  from  the  bonds  of  mat- 
rimony, the  guilty  party  shall  forfeit  all  rights  and 
claims  under  and  by  virtue  of  the  marriage. '^ 
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Plaintiff  urges  that  the  statute  is  penal  in  char- 
acter, and  hence  there  is  no  presumption  of  a  similar 
statute  in  Idaho ;  or,  in  other  words,  that  we  cannot,  in 
the  absence  of  proof  of  the  Idaho  law,  presume  that 
it  is  the  same  as  the  Missouri  law.  In  the  view  we 
have  of  the  case  it  is  a  waste  of  energy  to  discuss  this 
question.  For  our  discussion  we  shall  proceed  upon 
the  theory  that  Idaho  did  have  such  a  statute  as  our 
statute,  section  2378,  supra.  That  statute  has  no  ap- 
plication to  a  case  like  the  one  at  bar.  Alienation  of 
the  wife's  affections  is  a  tortious  act  of  some  third 
person  as  against  the  rights  of  the  husband.  The  right 
to  sue  is  one  which  must  arise  whilst  the  marital  rela- 
tions exist,  but  it  is  not  a  right  which  grows  out  of  the 
marital  relation,  and  is  not  one  of  the  forfeited  rights 
mentioned  in  the  statute.  The  ** rights  and  claims"  re- 
ferred to  in  this  statute,  are  rights  and  claims  between 
husband  and  wife  which  spring  up  by  reason  of  the 
marriage,  and  the  statute  has  no  reference  whatever  to 
the  tortious  act  of  a  third  party  during  the  existence 
of  the  marriage  relation,  which  tortious  act  gives  the 
husband  a  cause  of  action  as  against  such  third  party. 
To  put  an  A,  B,  C  case :  If  a  railway  company  cripple 
and  injure  the  wife  of  A,  so  that  he  is  deprived  of 
her  society  and  aid,  is  the  right  of  action  a  right  and 
claim  '* under  and  by  virtue  of  the  marriage!"  We 
think  not.  Neither  is  the  cause  of  action  stated  in 
this  petition  such  a  claim  or  right.  Cases  cited  by 
learned  counsel  for  the  defendant  are  not  in  point. 
They  discuss  claims  and  rights  which  really  grow  out 
of  the  marriage  contract  and  marriage  relation.  They 
do  not  discuss  the  rights  of  a  husband  for  the  tor- 
tious acts  of  a  third  party  occurring  whilst  the  marri- 
age relation  exists.  This  statute  has  no  bearing  upon 
the  case  at  bar.  A  reading  of  it  should  have  been  suffi- 
cient for  the  trial  court. 
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II.  By  the  petition  the  wrongful  and  tortious  acts 
of  the  defendant  are  charged  to  have  occurred  in  the 
years  of  1905  and  1906.  The  divorce  proceeding  was 
in  1909.  If  the  defendant  violated  the  rights  of  the 
plaintiff,  and  if  he  wronged  the  plaintiff, 
Alienation  ^^^^  wrong  was  done  whilst  the  marital 

of  Affections:      relation  existed.     Plaintiff  in  the  brief 

Divorce  •      x  j.i_         j     • 

as  Bar.  urges  many  reasons  against  the  admis- 

sion of  the  Idaho  judgment  and  decree 
of  divorce,  but  tliese  we  shall  pass.  We  shall  give  to 
that  judgment  full  credit,  and  permit  it  to  have  all  the 
weight  to  which  it  is  entitled.  The  question  then  arises, 
does  that  judgment  bar  and  foreclose  the  right  of 
plaintiff  in  this  action?  To  this  question  we  answer, 
no.  The  tort  was  complete  before  this  divorce.  That 
such  an  action  is  a  tort  and  a  personal  action  belonging 
to  the  injured  spouse,  is  clearly  shown  by  the  case 
law.  [Bennett  v.  Bennett,  116  N.  Y.  584 ;  Nolin  v.  Pear- 
son,  191  Mass.  283;  Modisett  v.  McPike,  74  Mo.  636; 
Clow  V.  Chapman,  125  Mo.  1.  c.  105.] 

That  a  judgment  for  divorce  even  at  the  husband's 
fault  is  not  a  bar  to  an  action  of  this  kind  is  clearly 
shown  by  the  authorities.  Thus  in  Michael  v.  Dunkle, 
84  Ind.  1.  c.  545,  it  is  said: 

'*The  evidence  shows,  or  tends  strongly  to  show, 
without  conflict,  that  before  the  criminal  intercourse 
occurred  the  appellee  and  wife  had  finally  separated, 
that  they  did  not  afterwards  live  together,  and  that 
before  the  commencement  of  this  action  she  obtained  a 
decree  of  final  divorce  from  him ;  and  upon  these  facts 
it  is  insisted  that  the  appellee  was  not  entitled  to 
recover.  We  think  otherwise.  The  woman  was  still 
the  appellee's  wife,  and  notwithstanding  the  differ- 
ences which  had  led  to  the  separation,  which  it  seems 
was  caused  by  his  cruelty,  there  might  have  been  a 
reconciliation  between  them;  and  indeed  there  is  evi- 
dence that  the  appellee  was  seeking  to  bring  this  about 
at  the  time  when  the  offenses  of  the  appellant  were 
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committed  and  discovered.  After  this  discovery,  it 
is  not  strange  that  the  appellee  permitted  his  wife, 
without  resistance,  to  obtain  a  divorce ;  but  he  did  not 
thereby  waive  or  lose  his  right  to  redress  for  the  in- 
jury done.  It  would  not  be  in  the  interests  of  good 
order  and  the  public  morals  to  permit  the  seducer  of 
a  wife  to  set  up  a  disagreement,  or  even  a  separation, 
between  her  and  the  husband,  as  complete  defense  to 
an  action  by  the  latter  from  the  wrong." 

In  Wales  v.  Miner,  89  Ind.  118,  the  rule  is  well 
stated  in  the  second  syllabus  thus:  ''That  the  plain- 
tiff and  his  wife  were  divorced  before  the  suit  was  be- 
gun is  no  defense  to  a  suit  for  criminal  conversation." 
In  that  case  the  wife  got  the  divorce,  and  the  suit  was 
not  brought  until  after  the  divorce  had  been  granted. 

In  Wood  V.  Mathews,  47  Iowa,  1.  c.  411,  that  court 
upon  this  point  says:  '*The  evidence  shows  that  after 
the  injuries  complained  of,  and  before  this  action  was 
brought,  the  plaintiff's  wife  procured  a  divorce  from 
him.  The  court  instructed  that  this  constitutes  no 
defense  to  an  action  for  damages  against  the  defendant 
for  any  injuries  which  he  may  have  sustained  prior  to 
the  time  of  procuring  the  divorce.  Appellant  com- 
plains of  the  giving  of  this  instruction.  In  it  there  is 
no  error.  Actions  of  this  kind,  after  a  decree  of  di- 
vorce, were  maintained  in  Dickerman  v.  Graves,  6 
Gushing,  308,  and  in  Katcliff  v.  Wales,  1  Hill,  63." 

In  21  Cyc.  1620,  the  rule,  well  supported  by  au- 
thority, is  thus  announced:  ''Where  the  wife's  right 
to  sue  is  recognized,  she  may  maintain  her  action,  al- 
though she  has  subsequently  obtained  a  divorce  from 
her  husband;  and  the  husband  may  likewise  recover 
for  alienation  of  his  wife's  affections  in  a  proper  case 
although  she  has  obtained  a  divorce.  A  separation 
agreement  between  a  husband  and  wife  is  no  defense 
to  an  action  for  alienating  the  husband's  affections." 

We  are  not  without  authority  in  this  State.  In 
Modisett  v.  McPike,  74  Mo.  1.  c.  646,  this  court  said : 
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' '  The  fourth,  fifth  and  sixth  instructions  for  plain- 
tiff announce  with  special  clearness  and  force  the  true 
doctrine  applicable  to  the  facts  of  the  case  and  all 
other  cases,  when  the  same  question  arises.  They  de- 
clare the  general  doctrine  that  although  the  jury  may 
believe  that  plaintiff's  wife  obtained  a  divorce  from 
him,  and  that  she  made  plaintiff's  misconduct  ground 
for  obtaining  said  divorce,  yet  if  the  jury  believe  that 
notwithstanding  such  misconduct  on  the  part  of  the 
plaintiff,  his  wife  would  not  have  separated  or  re- 
mained apart  from  him,  or  sued  him  for  a  divorce  if 
it  had  not  been  for  the  acts,  conduct  and  influence  of 
defendant  toward  her;  and  that  defendant  purposely 
and  intentionally,  by  such  acts,  conduct  and  influence, 
induced  her  to  so  separate  or  remain  apart  from  plain- 
tiff, or  sue  him  for  a  divorce ;  then,  the  fact  that  plain- 
tiff's  wife  obtained  such  a  divorce  on  account  of  plain- 
tiff's misconduct,  does  not,  of  itself,  constitute  any  de- 
fense to  this  suit. 

**That  doctrine  is  not  the  doctrine  announced  in 
the  third  and  fourth  instructions  given  for  the  defend- 
ant. They  assert  another  and  a  different  doctrine, 
and  we  think  an  erroneous  one.  In  effect,  they  declare, 
as  a  matter  of  law,  that  if  the  plaintiff  was  addicted  to 
habitual  drunkenness  for  the  space  of  one  year  next 
before  the  separation  of  the  plaintiff  and  his  wife,  or 
the  institution  of  her  said  suit  for  a  divorce  against 
the  plaintiff,  the  wife  of  plaintiff  had  a  just  cause  for 
said  separation  and  for  the  institution  of  said  suit  for 
a  divorce  and  that  the  verdict  should  be  for  the  de- 
fendant regardless  of  whether  the  defendant,  or  any- 
one else,  advised  her  to  do  so  or  not. 

*'The  first  proposition  contained  in  the  above  in- 
struction may  be,  and  doubtless  is,  correct,  but  the  sec- 
ond is  by  no  means  true.  The  wife  may  have  a  just 
cause  for  separation  or  divorce,  but  she  may  elect  to 
abide  by  her  situation,  and  remain  with  her  husband 
nevertheless.    If  she  chooses  to  do  so,  no  stranger  has 
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the  right  to  intermeddle  with  the  domestic  and  marital 
relations  of  husband  and  wife,  and  if  he  voluntarily 
does  so  he  is  amenable  for  the  consequences/' 

In  the  McPike  case  there  was  a  decree  of  divorce 
introduced  in  evidence,  which  showed  that  the  wife  had 
procured  the  divorce  on  account  of  the  fault  of  the  hus- 
band. Our  court  declined  to  recognize  such  decree  as 
a  bar  to  plaintiff's  action  against  the  third  party  for 
the  wrong  occurring  during  the  time  of  the  marriage 
relation. 

In  Clow  V.  Chapman,  125  Mo.  101,  the  suit  for 
alienation  was  prosecuted  by  the  wife  after  the  mar- 
riage relation  had  been  severed.  This  case  also  recog- 
nizes the  doctrine  that  the  action  is  one  in  tort  and  not 
a  right  growing  out  of  the  marriage  status.  The  peti- 
tion in  this  case  charges  that  the  plaintiff  was  forced 
to  separate  from  his  wife  by  reason  of  defendant's 
conduct.  The  bill  of  exceptions  says  that  there  was 
evidence  tending  to  prove  all  the  allegations  of  plain- 
tiff's petition.  As  said  by  the  Indiana  court,  supra, 
it  is  not  strange  that  plaintiff  made  no  defense  to  the 
action  for  divorce,  grounded  as  it  was  as  indicated  by 
the  record  in  our  statement  set  out.  The  decree  of 
divorce  was  perhaps  proper  evidence.  The  plaintiff 
<30uld  not  recover  for  defendant's  conduct  toward  his 
wife  after  the  divorce.  Defendant  was  liable  for  all 
his  tortious  acts,  if  any,  which  occurred  whilst  the  mar- 
riage relations  existed,  and  the  decree  in  divorce,  even 
though  obtained  on  the  alleged  fault  of  the  husband, 
is  no  bar  to  plaintiff's  action. 

The  judgment  \vill  be  reversed  and  the  cause  re- 
manded, to  the  end  that  it  may  be  reinstated  upon 
plaintiff's  motion  filed  therein,  and  tried  in  accordance 
with  the  views  herein  expressed.  It  is  so  ordered. 
All  concur. 
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FRANK  GABAL  v.  ST.  LOUIS  &  SAN  FRANCISCO 
RAILROAD  COMPANY,  Appellant. 

Division  One,  June  17,  1913. 

1.  NEGLIGENCE:  Switch  Yard  Car  Repairer:  Humanitarian 
Rule.  The  measure  of  duty  which  a  railroad  company,  in  the 
moyement  of  its  engines  and  cars,  owes  to  car  repairer,  at 
work  in  a  switch  yard,  whose  very  purpose  is  the  continuous 
moving  of  cars  back  and  forth,  with  which  he  is  thoroughly 
familiar,  is  not  such  as  is  due  a  passenger  or  stranger.  Upon 
him  is  imposed  the  duty  to  look  out  for  himself,  and  that  im- 
posed duty  Justifies  the  engineer  in  charge  of  a  yard  engine 
in  belieying  that  the  car  repairer,  though  in  a  position  of 
danger  on  the  "lead"  track,  continually  being  used  by  the 
switching  crew,  will,  upon  the  approach  of  cars,  step  to  one 
side  and  avert  the  danger  of  being  struck.  In  such  case  the 
humanitarian  rule  cannot  be  invoked  upon  the  engineer's  mere 
seeing  of  the  car  repairer  in  a  dangerous  position,  but  can  only 
be  invoked  from  the  time  the  engineer  sees  that  he  is  not  going 
to  protect  himself  by  taking  the  step  or  two  aside  necessary 
to  his  safety.  Where  the  engineer,  immediately  after  he  dls* 
covered  the  car  repairer  was  oblivious  to  the  danger  and  was 
not  going  to  take  that  sep,  used  every  means  at  his  command 
to  avert  injuring  him,  there  can  be  no  recovery. 

2.  :  :  :   Distances  and  Speed.     Where  the 

cars  were  only  70  feet  from  the  car  repairer,  when,  busy  at 
his  work,  he  was  seen  by  the  engineer  to  move  out  of  a  place 
of  safety  onto  the  track  on  which  the  train  was  moving  back- 
ward at  the  rate  of  six  miles  an  hour,  or  less  than  nine  feet  a 
second,  and  the  engineer  immediately  sounded  the  whistle  and 
applied  the  brakes,  there  being  no  air-brakes,  the  injuries  of  the 
car  repairer  are  to  be  attributed  to  his  own  contributory  negli- 
gence. 

3.  :  :  :  Falling  to  See  Sooner:  Not  Sub- 
mitted. Where  defendant  did  not  at  the  trial,  by  his  instruc- 
tions, submit  his  case  upon  the  theory  that  defendant's  engineer 
was  negligent  in  failing  to  see  him  in  a  position  of  danger  when 
to  look  was  to  see,  he  cannot  be  heard  on  appeal  to  contend 
that  the  track  was  straight  for  a  half  mile  and  the  engineer 
could  have  seen  him  in  time  to  have  averted  the  injury,  although 
the  petition  charged  that  the  engineer  saw,  or  by  the  exercise 
of  ordinary  care  might  have  seen,  plaintiff's  perilous  position 
in  time  to  have  prevented  the  accident  Besides,  this  rule 
does  not  apply  in  its  strictness  to  an  employee  in  a  switch 

yard. 
251  Mo.— 17 
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Appeal  from  Jackson  Circuit  Court. — Hon.  James  H. 
Slover,  Judge. 

Reveksed. 

W.  F.  Evans  and  Cowherd,  Ingraham,  Durham  S 
Morse  for  appellant. 

(1)  Under  the  pleadings  and  evidence  in  this  caso 
the  judgment  should  be  for  defendant.  The  court 
should  have  so  instructed  the  jury.  Degonia  v.  Rail- 
road, 224  Mo.  564;  Vandyke  v.  Railroad,  230  Mo.  259; 
Sissel  V.  Railroad,  214  Mo.  515;  Evans  v.  Railroad, 
178  Mo.  517;  CahiU  v.  Rmlroad,  205  Mo.  393;  Brock- 
schmidt  v.  Railroad,  205  Mo.  435 ;  Sharp  v.  Railroad, 
161  Mo.  214;  Moore  v.  Railroad,  166  Mo.  513;  Davies 
V.  Railroad,  159  Mo.  1 ;  Hitz  v.  Railroad,  152  Mo.  App. 
687;  Clancy  v.  Railroad,  192  Mo.  615;  King  v.  Rail- 
road, 211  Mo.  1 ;  Mockowick  v.  Railroad,  196  Mo.  550 ; 
Walker  v.  Railroad,  193  Mo.  453;  Holwerson  v.  Rail- 
road, 157  Mo.  216;  Nivert  v.  Railroad,  232  Mo.  626.  (2) 
Plaintiff's  instruction  1  is  erroneous  for  the  following 
reasons :  (a)  There  is  no  evidence  that  plaintiff  was 
going  along  unaware  of  the  approach  of  the  train  and 
would  enter  upon  or  too  near  the  track  in  front  of  the 
train.  Guger  v.  Railroad,  174  Mo.  350 ;  Boyd  v.  Rail- 
road, 105  Mo.  371;  Schmidt  v.  Railroad,  191  Mo.  215. 
(b)  There  is  no  e\ndence  and  could  be  none  that  plain- 
tiff would  not  turn  around  or  stop  before  going  into 
a  place  of  danger,  where  he  was  struck.  Boyd  v.  Rail- 
road, 105  Mo.  371;  VanBach  v.  Railroad,  171  Mo.  346; 
Koegel  V.  Railroad,  181  Mo.  379.  (c)  In  the  absence 
of  such  evidence  defendant  had  the  right  to  rely  upon 
the  presumption  that  plaintiff  would  remain  in  a  safe 
position  and  would  not  get  upon  or  too  near  the  track. 
This  instruction  does  not  accord  defendant  this  right. 
Tanner  v.  RailVoad,  161  Mo.  497;  Helm  v.  Railroad, 
193  Mo.  223;  Guger  v.  Railroad,  174  Mo.  344;  Evans 
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V.  Railroad,  178  Mo.  508.  (3)  Plaintiff's  instruction 
number  2  is  erroneous  because  it  is  not  based  upon  any 
evidence,  (a)  All  testimony  upon  the  point  showed 
that  the  defendant's  trainmen  did  everything  they  could 
to  stop  the  train  after  they  saw  plaintiff  in  danger,  and 
the  train  was  stopped  in  the  shortest  possible  time, 
(b)  Defendant  had  the  right  to  presume  plaintiff 
would  step  out  of  the  way  of  the  approaching  train  in 
the  absence  of  some  showing  that  he  was  unconscious 
of  his  peril.  In  plaintiff's  evidence  there  is  no  such 
showing.  In  defendant's  evidence  it  was  shown  that 
plaintiff  stooped  over  and  immediately  thereafter  the 
trainmen  did  everything  possible  to  stop  the  train,  and 
stopped  it  as  quickly  as  could  be  done. 

Strother  £  Campbell  and  Reed  £  Harvey  for  re- 
spondent. 

(1)  It  is  conceded  that  if  the  uncontradicted  evi- 
dence shows  that  Gabal  was  injured  because  he  sud- 
denly stepped  upon  or  so  close  to  the  track  from  a 
position  of  safety  at  a  time  too  late  for  the  foreman  in 
charge  of  the  train  in  question  to  stop  it  or  slow  it 
down  and  thereby  avoid  striking  him,  we  have  no  case. 
While  as  our  decisions  declare,  the  last-chance  doctrine 
is  not  enforced  with  the  same  rigor  that  obtains  in  the 
case  of  a  stranger,  where  the  life  of  an  employee  is  at 
stake,  nevertheless,  unless  much  good  law  made  by 
the  Supreme  Court  is  set  aside,  it  is  not  yet  allowable 
to  kill  or  maim  an  unobserving  yard  or  track  employee 
without  warning  when  the  warning  might  save  him, 
or  without  reasonable  effort  to  stop  the  train  when 
this  course  might  be  effective.  (2)  No  case  cited  by 
appellant  under  point  one  is  upon  its  facts,  like  this 
one ;  it  beihg  conceded  from  all  of  the  evidence  that  no 
warning  whatever  was  given  by  the  foreman  in  charge 
of  this  train,  either  by  whistle  or  bell,  before  the  cars 
were  practically  upon  Gabal  and  his  companion.  Un- 
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der  all  of  the  Missouri  cases  like  this  one,  the  question 
of  defendant's  negligence  was  for  the  jury,  because: 
(a)  The  fireman-engineer  and  the  switch  foreman 
saw  that  plaintiff  was  moving  with  his  back  toward 
the  train,  engaged  in  the  arduous  labor  of  pushing  a 
heavy  load  upon  a  truck ;  that  he  was  absorbed  in  his 
work;  that  he  was  coming  along  a  path  dangerously 
near  the  track  and  must,  of  necessity,  follow  this  same 
path  because  of  impediments  in  and  near  the  path; 
that  at  No.  5  switch,  he  had  such  a  clear  space  of  ap- 
proximately only  four  feet  for  his  truck  and  could  not 
go  around  the  ball  and  switch  stand,  (b)  Despite 
the  situation  in  which  plaintiff  had  placed  himself 
upon  reaching  No.  5  switch,  which  situation  the  train- 
men saw,  nevertheless,  the  train  was  permitted  to  run 
seventy-four  feet  (two  car-lengths)  before  a  stop  sig- 
nal was  given ;  if  the  train  was  going  at  the  minimum 
rate  testified  to  by  any  witness,  this  permitted  the  fire- 
man-engineer to  pursue  a  policy  of  masterly  inactivity 
for  a  period  of  about  eighteen  seconds  during  which 
time  the  ringing  of  the  bell  or  the  screaming  of  the 
whistle  might  have  saved  Gabal.  If,  with  watch  in 
hand,  one  by  actual  test  determines  what  can  be  done 
in  this  length  of  time,  this  statement  will  receive  its 
full  need  of  potency,  (c)  Although  some  of  the  de- 
fendant's witnesses  testified  that  Gabal  suddenly 
changed  his  relative  position  to  the  oncoming  train  by 
stepping  over  the  rail,  nevertheless,  plaintiff  himself 
and  his  co-worker.  Cook,  testified  to  the  contrary,  as 
did  two  of  appellant's  witnesses;  namely,  the  switch 
foreman,  Reidy,  and  the  engineer,  Moore.  The  four 
witnesses  last  referred  to  testified  that  plaintiff  was 
going,  when  struck,  just  as  he  had  been  going  all  of  the 
time.  This,  with  the  other  facts,  raised  a  question  for 
the  jury.  The  following  cases  declare  the  law  applica- 
ble to  the  case  at  bar:  Degonia  v.  Railroad,  224  Mo. 
564;  Rashall  v.  Railroad,  249  Mo.  509;  Dutcher  v. 
Railroad,  241  Mo.  137;  Heinzeman  v.  Railroad,  199 
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Mo.  56;  Lynch  v.  Railroad,  208  Mo.  34;  Sullivan  v. 
Railroad,  97  Mo.  119;  Kelly  v.  Railroad,  95  Mo.  279; 
Schlereth  v.  Railroad,  115  Mo.  101.  (3)  This  is  not  a 
case  where  defendant's  servants  in  charge  of  the  train 
had  the  right  to  assume  that  these  men  would  quickly 
step  aside  from  the  danger  zone:  1st,  Because  those 
in  charge  of  the  train  knew  that  respondent  was  obli- 
vious to  his  surroundings  and  was  not  aware  of  the  ap- 
proach of  danger ;  and,  2nd,  the  employees  of  defend- 
ant, operating  the  train,  saw  the  respondent  in  his 
position  of  peril  in  time  to  have  prevented  striking 
plaintiff.  (4)  The  engineer  testified  that  he  saw  these 
men  at  No.  5  switch.  The  nearest  car  to  them  in  his 
train  was  approximately  two  hundred  feet  away.  If 
Oabal  and  Cook  are  to  be  believed,  and  this  was  for  the 
jury,  they  were  not  on  the  track,  but  walking  forward 
with  their  load  so  near  to  the  track  as  necessarily  to 
be  struck  unless  the  train  was  checked  or  stopped.  It 
was  for  the  jury  to  say  under  the  last  chance  doctrine, 
whether  or  not  a  warning  given  at  this  time  would 
have  averted  the  injury.  No  such  warning  was  given. 
The  train  was  permitted  to  run  two  car-lengths  before 
any  effort  was  made  to  stop ;  since  the  car  that  caused 
the  injury  ran  only  six  or  seven  feet,  according  to 
witness  Avis,  after  running  over  Gabal,  or  eight  or 
nine  feet,  as  stated  by  fireman  Moore,  it  is  indisputable 
that  had  an  effort  been  made  to  stop  the  train  when 
Gabal  was  first  seen, In  the  danger  zone,  the  injury 
would  have  been  averted. 

GRAVES,  J. — ^Action  for  personal  injuries.  Ver- 
dict and  judgment  for  plaintiff  in  the  sum  of  $8500, 
from  which  judgment  the  defendant  has  appealed. 

Plaintiff's  petition  is  in  two  counts.  The  first 
pleads  divers  specific  acts  of  negligence  upon  the  part 
of  the  defendant,  but  inasmuch  as  the  plaintiff  by  his 
instructions  nisi  abandoned  this  count  of  his  petition 
further  note  thereof  becomes  unnecessarv.    The  second 
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count  of  the  petition  proceeds  upon  the  humanitarian 
doctrine.  This  count  alleges  that  ^ the  place  of  acci- 
dent was  at  a  place  continuously  used  by  pedestrians, 
and  pleads  facts  attempting  to  place  the  duty  upon  de- 
fendant to  be  on  the  lookout  for  persons  at  such  place. 
In  other  words  the  theory  of  the  pleader  evidently 
was  that  the  circumstances  of  the  case  were  such  as 
involved  that  branch  of  the  humanitarian  rule,  which 
permits  a  recovery  where  the  defendant  saw,  or  by 
the  exercise  of  ordinary  care  might  have  seen,  the 
perilous  position  of  plaintiff  in  time  to  have  prevented 
the  accident.  But  whilst  the  petition  proceeds  upon  the 
theory  that  the  defendant  would  be  liable  for  failure 
to  see  the  peril  of  plaintiff,  when  by  the  exercise  of 
ordinary  care  it  might  have  seen  and  known  such  peril, 
yet  by  his  instructions  the  plaintiff  abandons  that 
theory,  and  presents  his  case  below  upon  the  single 
idea  that  the  defendant  saw  his  peril  in  time  to  have 
averted  the  injury,  but  negligently  failed  to  use  any 
effort  to  avert  it  after  so  seeing  such  perilous  position. 
Excluding  the  instruction  upon  the  measure  of  dam- 
ages and  other  minor  formal  instructions,  the  instruc- 
tions asked  by  plaintiff  and  given  by  the  court  read: 
*'l.  The  jury  are  instructed  that  if  you  find  that 
plaintiff  was  walking  along  the  track  of  the  defendant, 
directly  toward  the  place  where  he  was  hurt,  and  with 
his  back  toward  the  train  of  cars,  and  that  he  was  man- 
ifestly approaching  a  point  near  No.  5  switch,  where 
he  would  be  struck  by  said  train,  and  was  manifestly 
unaware  of  the  approach  of  said  train,  and  that  the 
servants  of  defendant  in  charge  of  said  train  saw  and 
knew  the  position  of  said  plaintiff  and  the  direction 
in  which  he  was  moving  and  had  good  reasons  to  be- 
lieve, as  reasonable  men,  that  the  plaintiff  was  un- 
aware of  the  approach  of  said  train,  that  he  would  not 
turn  around  or  stop  but  would  continue  to  proceed  to 
a  point  where  he  would  be  struck  by  said  train,  and 
after  such  knowledge  and  notice,  had  time,  by  the  exer- 
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cise  of  reasonable  care  and  diligence,  to  have  stopped 
feaid  train  and  averted  the  injury  to  the  plaintiff,  and 
that  they  carelessly  and  negligently  failed  to  do  so, 
then  you  may  find  in  favor  of  the  plaintiff,  and  this  is 
true  even  though  the  plaintiff  may  have  been  careless 
and  negligent  in  placing  himself  in  a  position  of  dan- 
ger. 

**2.  If  you  find  from  the  evidence  that  plaintiff 
was  at  a  point  near  switch  number  5,  and  in  a  position 
where  he  was  in  imminent  peril  of  being  struck  by  de- 
fendant's train  of  cars,  and  that  defendant's  em- 
ployees in  charge  of  said  train  of  cars  knew  of  his  peril 
of  being  struck  in  time  to  have  averted  the  injury  to 
plaintiff,  and  did  not,  after  seeing  plaintiff  in  said 
position,  have  reasonable  grounds  to  believe  that  plain- 
tiff would  escape  from  said  perilous  position,  and  if 
you  further  find  that  said  employees,  after  they  knew 
the  facts  aforesaid,  if  such  were  the  facts,  failed  to 
exercise  reasonable  care  and  diligence  under  the  cir- 
cumstances to  stop  said  train  of  cars ;  that  if  they  had 
used  such  reasonable  care  and  diligence  they  could 
have  stopped  said  train  in  time  to  have  avoided  injur- 
ing the  plaintiff,  and  that  in  failing  to  stop  the  same 
they  were  careless  and  negligent,  and  that  by  reason 
thereof  the  plaintiff,  Gabal,  was  struck  and  his  leg  was 
cut  off,  then  you  may  find  in  favor  of  the  plaintiff, 
and  this  is  true  even  though  you  may  believe  that  Ga- 
bal was  negligent  in  being  in  the  place  where  he  was 
injured.'' 

Defendant's  answer  was  (1)  a  general  denial,  (2) 
the  usual  plea  of  contributory  negligence,  and  (3)  as- 
sumption of  risk.-  It  will  be  observed  that  the  case  is 
much  shortened  by  reason  of  the  theory  finally  adopted 
by  plaintiff  in  the  instructions  above  set  out.  Defend- 
ant urges  several  errors  upon  the  part  of  the  trial 
court,  and  among  them  the  court's  failure  to  give  a  per- 
emptory instruction  for  the  defendant.    These  conten- 
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tions,  80  far  as  necessary,  will  be  noted  in  the  course 
of  the  opinion.    The  foregoing  outlines  the  case. 

I.  Plaintiff  is  an  experienced  car  repairer,  and  for 
some  years  had  worked  in  one  of  defendant's  switch 
yards  in  Kansas  City.  He  was  perfectly 
Humanitarian  familiar  with  the  operation  of  trains, 
Facts.  cars,   and   switch   engines   in  the  switch 

yard.  The  defendant  vehemently  urges 
its  demurrer  to  all  the  evidence,  and  a  further  state- 
ment of  the  facts  becomes  necessary. 

In  the  switch  yard  was  what  in  railroad  parlance 
is  called  a  *'lead."  This  is  a  main  line  of  the  yard, 
and  is  continuously  used  by  the  switching  crew  in 
shifting  cars  from  one  place  to  another.  This  '^lead'* 
runs  north  and  south,  and  to  the  west  of  it,  and  run- 
ning into  it,  are  a  number  of  tracks.  To  the  east  of  this 
**lead''  was  a  cinder  pathway,  the  width  of  which  is  a 
disputed  question.  The  spaces  between  the  ties,  from 
end  to  end  of  the  ties,  were  filled  with  cinders,  thus 
placing  the  pathway  and  the  top  of  the  ties  on  the  same 
level.  To  the  east  of  this  pathway  was  a  ditch  or  drain. 
On  the  morning  of  the  accident  the  plaintiff  had  been 
directed  by  his  foreman  to  get  a  draw-head  and  put  it 
in  a  foreign  car  than  standing  in  the  yard.  Plaintiff 
had  with  him  his  brother-in-law.  Cook.  Cook  procured 
a  freight  truck,  about  two  feet  wide,  and  the  two  pro- 
ceeded north  on  this  cinder  path  until  they  reached  a 
point  where  the  plaintiff  had  ''spotted''  a  draw-head 
suitable  for  his  purpose.  This  they  loaded  upon  the 
truck  and  proceeded  south  with  it,  until  they  reached 
No.  5  switch  stand,  when  they  were  run  into  by  some 
cars  which  were  being  backed  down  the  **lead"  from 
north  to  south,  the  destination  of  a  part  of  the  cars 
being  this  switch  track  No.  5.  Plaintiff  says  that  he 
and  Cook  were  taking  this  truck  along  the  cinder  path, 
when  he  was  struck  and  had  his  right  leg  run  over  and 
right  foot  cut  off.    He  says  Cook  was  in  front  pulling 
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the  truck,  and  he  was  behind,  with  a  short  board, 
pushing  the  truck  by  having  one  end  of  the  board 
against  the  draw-head  upon  the  truck  and  the  other 
end  against  his  shoulder.  He  also  says  that  the  path 
was  only  two  feet  wide  at  the  point  of  accident,  and 
he  was  in  this  path,  pushing  the  truck  as  above  indi- 
cated when  he  was  run  down  and  struck.  .  Cook  says 
that  plaintiff  *s  right  foot  was  over  the  east  rail  of  the 
track  when  he  noticed  him.  The  evidence  for  plaintiff 
also  shows  that  neither  plaintiff  nor  Cook  saw  or  heard 
the  backing  switch  engine  and  cars.  So  much  for  the 
situation  from  plaintiff's  standpoint. 

On  the  other  hand  the  facts  appear  thus :  To  the 
north  of  switch  stand  No.  5  was  switch  stand  No.  8, 
at  a  distance  of  177  feet.  At  this  stand  No.  8  were  sev- 
eral diverging  tracks  to  the  west  of  the  **lead."  De- 
fendant's switching  crew  had  pulled  out  seven  cinder 
cars  from  one  of  these  tracks,  through  switch  No.  8, 
and  then  pulled  them  out  north  such  a  distance  as  to 
have  the  last  car  clear  the  switch  and  leave  the  train 
entirely  upon  the  '  lead. ' '  Upon  signal  from  the  switch- 
ing  crew  foreman,  the  engine  and  seven  cars  were 
started  backward  toward  the  south.  For  some  pur- 
pose a  stop  was  made  and  the  engineer  left  the  en- 
gine to  get  a  drink  of  water,  and  the  fireman  (an  ex- 
perienced man  and  very  shortly  thereafter  advanced 
to  the  position  of  engineer)  was  left  in  charge  of  the 
engine.  Upon  a  second  signal,  Moore,  the  fireman, 
started  backward  at  the  rate  of  six  to  eight  miles  per 
hour.  He  says  that  he  saw  plaintiff  and  Cook  when 
he  started  backward  with  his  train,  but  that  at  that 
time  they  were  in  the  clear,  and  in  no  position  of  dan- 
ger. He  also  says  that  within  a  car-and-a-half  or  two 
car-lengths  from  them,  he  again  saw  them,  and  at  that 
time  he  discovered  that  the  draw-head  had  fallen  from 
the  truck  and  the  two  men  were  stooping  over  trying 
to  replace  it,  and  were  then  in  danger.  That  he  im- 
mediately warned  them  by  whistle  and  put  on  his 
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brakes  and  did  every  thing  within  his  power  to  avoid 
the  collision  with  them,  but  to  no  purpose.  Other  evi- 
dence corroborates  this  statement.  Another  witness 
for  the  defendant  says  that  the  two  men  were  lifting 
the  truck  over  the  iron  b&r  which  connects  the  switch 
stand  with  the  rail,  and  while  so  doing  the  plaintiff 
got  upon  the  track  and  was  injured.  It  is  really  im- 
material which  of  the  two  views  of  defendant's  wit- 
nesses is  correct.  These  witnesses  were  evidently  im- 
pressed with  the  idea  that  the  two  men  were  having 
some  trouble  with  the  truck  and  its  load,  and  had  sud- 
denly changed  their  position  from  one  of  safety  to  one 
of  danger.  "Whether  this  cause  was  the  one  or  the 
other  of  the  two  things  stated  is  utterly  immaterial, 
and  one  or  the  other  set  of  the  witnesses  was  mistaken 
as  to  the  exact  cause,  but  no  doubt  honestly  mistaken. 
For  the  defendant  it  was  shown  that  the  cinder  path 
to  the  west  of  the  rail  was  from  six  to  eight  feet  wide 
at  the  point  of  accident,  and  whilst  on  the  stand  the 
plaintiff  was  required  to  go  to  the  yards  and  measure 
it  and  did  so.  Upon  being  recalled  he  said  it  was 
something  like  seven  feet,  but  upon  pressure  by  his 
counsel  claimed  that  it  was  not  that  wide  at  date  of 
accident.  A  mass  of  testimony  for  defendant  showed 
that  there  had  been  no  change  in  the  pathway  since  the 
accident.  It  should  also  be  noticed  that,  if  the  plaintiff 
and  Cook  did  change  their  position  from  one  of  safety 
to  one  of  danger,  and  this  too  in  front  of  a  moving 
train,  they  did  so  without  making  any  effort  to  find 
out  whether  cars  were  approaching  them  on  this 
*4ead"  track.  They  also  did  it  with  the  full  knowledge 
that  cars  were  likely  to  be  run  down  this  track  from  the 
north  at  any  moment.  In  fact  the  negligence  of  plain- 
tiff in  this  regard  stands  admitted,  and  in  the  end  the 
humanitarian  doctrine  is  alone  relied  upon.  Under 
these  facts  did  plaintiff  make  a  case  for  the  jury!  We 
think  not.  Our  reasons  we  state  in  the  following  para- 
graph.   There  are  questions  in  the  case  which  at  least 
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would  require  the  reversal  of  the  judgment  and  a  re- 
manding of  the  cause,  but  with  the  view  we  have  of 
the  ease,  a  discussion  of  these  questions  are  afield. 

n.  In  seeking  the  applicable  law,  the  facts  must 
not  be  overlooked.  This  was  a  switch  yard,  and  its 
very  purpose  was  for  the  constant  and  continuous  mov- 
ing of  cars  back  and  forth  therein.  They  had  to  be 
moved  backward  as  well  as  forward.  Plaintiff  was 
thoroughly  familiar  with  the  situation.  An  employee 
in  such  a  yard  stands  upon  a  somewhat  different  foot- 
ing from  a  passenger  or  stranger  in  other  cases.  No 
claim  is  made  in  this  case  that  the  movement  of  these 
cars  was  out  of  the  ordinary.  In  the  course  of  his 
work  in  the  yards  the  duties  of  plaintiff  had  called  him 
to  this  cinder  path  time  and  time  again.  In  Aerkfetz 
v.  Humphreys,  145  U.  S.  418,  a  case  in  fact  very  sim- 
ilar to. the  one  at  bar,  Mr.  Justice  Brewer  thus  dis- 
cusses the  law: 

''Upon  these  facts  we  observe  that  the  plaintiff 
was  an  employee  and,  therefore,  the  measure  of  duty 
to  him  was  not  such  as  to  a  passenger  or  a  stranger. 
An  employee  of  long  experience  in  that  yard,  he  was 
familiar  with  the  moving  of  cars  forward  and  back- 
ward by  the  switch  engine.  The  cars  were  moved  at  a 
slow  rate  of  speed,  not  greater  than  that  which  was 
customary,  and  that  which  was  necessary  in  the  mak- 
ing up  of  trains.  For  a  quarter  of  a  mile  east  of  him 
there  was  no  obstruction,  and  by  ordinary  attention 
he  could  have  observed  the  approaching  cars.  He  knew 
that  the  switch  engine  was  busy  moving  cars  and 
making  up  trains,  and  that  at  any  minute  cars  were 
likely  to  be  moved  along  the  track  upon  which  he  was 
working.  With  that  knowledge  he  places  himself  with 
his  face  away  from  the  direction  from  which  cars  were 
to  be  expected,  and  continues  his  work  without  ever 
turning  to  look.  Abundance  of  time  elapsed  between 
the  moment  the  cars  entered  upon  the  track  upon  which 
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he  was  working  and  the  moment  they  struck  him. 
There  could  have  been  no  thought  or  expectation  on 
the  part  of  the  engineer,  or  of  any  other  employee, 
that  he,  thus  at  work  in  a  place  of  danger,  would  pay 
no  attention  to  his  own  safety.  Under  such  circum- 
stances, what  negligence  can  be  attributed  to  the  par- 
ties in  control  of  the  train  or  the  management  of  the 
yardt  They  could  not  have  moved  the  cars  at  any 
slower  rate  of  speed.  They  were  not  bound  to  assume 
that  any  employee,  familiar  with  the  manner  of  doing 
business,  would  be  wholly  indifferent  to  the  going  and 
coming  of  trains.  There  were  no  strangers  whose  pres- 
ence was  to  be  guarded  against.  The  ringing  of  bells 
and  the  sounding  of  whistles  on  trains  going  and  com- 
ing, and  switch  engines  moving  forwards  and  back- 
wards, would  have  simply  tended  to  confusion.  The 
person  in  direct  charge  had  a  right  to  act  on  the  be- 
lief that  the  various  employees  in  the  yard,  familiar 
with  the  continuously  recurring  movement  of  the  cars, 
would  take  reasonable  precaution  against  their  ap- 
proach. The  engine  was  moving  slowly,  so  slowly  that 
any  ordinary  attention  on  the  part  of  the  plaintiff  to 
that  which  he  knew  was  a  part  of  the  constant  business 
of  the  yard,  would  have  made  him  aware  of  the  ap- 
proach of  the  cars  and  enabled  him  to  step  to  one  side 
as  they  moved  along  the  track.  It  cannot  be  that,  un- 
der these  circumstances,  the  defendants  were  com- 
pelled to  send  some  man  in  front  of  the  cars  for  the 
mere  sake  of  giving  notice  to  employees  who  had  all 
the  time  knowledge  of  what  was  to  be  expected.  We 
see  in  the  facts  as  discolsed  no  negligence  on  the  part 
of  the  defendants,  and  if  by  any  means  negligence 
could  be  imputed  to  them,  surely  the  plaintiff  by  his 
negligent  inattention  contributed  directly  to  the  in- 
jury.'* 

And  so  it  is  in  the  case  of  all  employees  belonging 
to  the  class  to  which  this  plaintiff  belonged.  Upon 
such  is  imposed  the  duty  to  look  out  for  themselves,  and 
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this  imposed  duty  licenses  the  belief  upon  the  part  of 
the  operator  of  the  engine  that  such  an  employee,  al- 
though in  a  place  of  danger,  will  upon  the  approach  of 
the  cars,  step  to  one  side  and  avert  the  danger.  In 
such  cases  the  humanitarian  rule  cannot  be  invoked 
upon  the  mere  seeing  of  the  man  in  a  dangerous  posi- 
tion, but  can  only  be  invoked  from  the  time  that  the 
operator  of  the  engine  sees  that  the  man  is  not  going 
to  protect  himself,  as  is  usually  done  in  such  cases,  by 
taking  a  step  or  two  to  one  side*  If  a  different  rule 
prevailed  the  work  in  switch  yards  would  be  unneces- 
sarily retarded.  In  the  case  at  bar  the  fireman  says 
that  after  he  saw  and  realized  that  these  men  were  go- 
ing to  remain  in  a  place  of  danger,  he  used  every 
means  at  his  command  to  avert  the  collision,  and  this 
testimony  comports  with  other  facts  in  the  case.  That 
the  plaintiff  and  Cook  were  not  over  the  rail  of  this 
**lead^'  shortly  before  the  collision  is  shown  conclu- 
sively by  their  own  testimony.  That  they  had  shifted 
their  position  to  one  of  extreme  hazard  is  shown  by 
the  physical  facts  of  the  case.  That  they  had  veered 
from  the  east  to  the  west  in  their  course  is  demon- 
strated by  the  fact  that  the  right  foot  of  plaintiff  (as 
he  walked  south  according  to  his  evidence)  was  west 
of  the  east  rail  of  the  ''lead.''  It  had  to  be  west  of 
this  rail  to  be  run  over  and  cut  off  by  the  wheel  of  the 
car.  Just  when  these  parties  veered  off  to  the  west  is 
not  clear,  but  it  was  between  the  time  the  fireman  first 
saw  them  and  the  time  that  he  saw  them  the  second 
time.  It  was  at  this  second  time  that  he  saw  the  peril 
of  the  men  and  gave  the  warning  whistle  and  set  his 
brakes.  He  had  but  sixty  odd  feet  in  which  to  do  all 
this,  and  his  train  was  running  six  to  eight  miles  per 
hour  and  no  air  on  the  cars.  The  testimony  shows  not 
to  exceed  two  car-lengths  to  be  the  distance  at  which 
he  discovered  the  peril.  Call  this  distance  seventy 
feet.  Say  he  was  running  only  six  miles  per  hour,  the 
most  favorable  to  plaintiff,  and  what  is  the  situation! 
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There  was  seventy  feet  to  be  covered.  The  warnings 
were  to  be  given  and  the  appliances  to  stop  the  train 
were  to  be  put  in  operation.  At  six  miles  per  hour  the 
train  covered  528  feet  per  minute  or  8  2-3  feet  per  sec- 
ond. Dividing  seventy  feet,  the  distance  to  be  covered, 
by  8  2-3,  we  have  a  small  fraction  over  eight  seconds  in 
which  to  save  a  man  from  a  perilous  position  of  his 
own  making.  In  such  a  case  we  have  held  that  the 
plaintiff  must  attribute  his  injuries  to  his  own  contri- 
butory negligence.  [Degonia  v.  Railroad,  224  Mo.  1.  c. 
596  and  599;  Burge  v.  Railroad,  244  Mo.  76.]  In  the 
Degonia  case  the  engineer  had  ten  seconds  in  which  to 
act,  and  we  thus  said: 

**  As  we  view  the  weight  of  authority  in  this  State, 
plaintiff  is  precluded  from  a  recovery  herein  because 
of  the  negligence  of  deceased,  and  as  we  view  the  law 
and  the  facts  the  humanitarian  rule  in  none  of  its. 
phases  has  a  place  in  the  case.*' 

The  language  of  Mr.  Justice  Breweb  in  the  Aerk- 
fetz  case,  supra,  has  been  approved. by  this  court  in 
Cahill  V.  Railroad,  205  Mo.  408,  and  in  the  Degonia 
case,  supra. 

It  is,  however,  urged  that  the  track  was  straight 
for  a  half  mile  and  the  engineer  could  have  seen  the 
plaintiff  in  time  to  have  averted  the  injury.  In  thi» 
contention  learned  counsel  for  plaintiff  overlook  two 
things:  (1)  that  they  did  not  submit  their  case  nisi 
upon  the  theory  that  there  was  negligence  in  failing  to 
see  when  to  look  meant  to  see,  and  (2)  that  this  rule 
cannot  and  does  not  apply  in  its  strictness  to  employees 
in  switch  yards.  As  said  above  the  engraeer  in  a 
switch  yard  may  actually  see  an  employee  in  a  place 
of  danger,  yet  knowing  the  duty  imposed  upon  such 
employee  to  lookout  for  his  own  safety,  and  knowing 
that  such  employees  frequently  remain  in  a  dangerous 
position  until  the  cars  come  very  close  to  them,  and 
then  by  a  step  or  two  reach  a  place  of  safety,  he  can 
rely  upon  the  presumption  that  they  will  protect  them- 
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selves,  until  such  time  as  he  sees  that  they  are  actually 
oblivious  to  their  danger  and  have  no  intent  upon  their 
part  to  avert  it.  The  cases  upon  this  point  are  col- 
lected and  discussed  in  the  Degonia  case,  supra.  Un- 
der that  case  and  the  cases  in  this  State  and  elsewhere 
upon  which  it  is  bottomed,  the  plaintiff  here  failed  to 
make  a  case  for  the  jury,  and  the  demurrer  to  the  evi- 
dence should  have  been  given. 

The  judgment,  therefore,  should  be  simply  re- 
versed and  it  is  so  ordered.    All  concur. 


THE  STATE  ex  inf.  HERBERT  S.  HADLEY  Attor- 
ney-General, V.  STANDARD  OIL  COMPANY  et 
al. 

In  Banc,  June  28,   1913. 

QUO  WARRANTO:   Judgment  of  Ouster: 'Stay  of  Process.     The 

Supreme  Court  stays  and  suspends,  upon  condition,  its  writ 
of  ouster  upon  its  judgment  of  ouster  heretofore  entered 
against  a  corporation  convicted,  upon  the  information  of  the 
Attorney-General,  of  entering  into  an  unlawful  combination 
and  pool  in  restraint  of  trade;  and  retains  jurisdiction  of 
the  case  in  order  that,  either  upon  the  motion  of  the  Attorney- 
General  or  upon  its  own  motion,  it  may  compel  compliance  with 
said  conditions. 

Quo  Warranto. 

Whit  op  ouster  stayed. 

John  T.  Barker,  Attorney-General,  for  plaintiff. 

Alfred  D,  Eddy,  Frank  Eagerman  and  John  E. 
Lucas  for  respondent. 
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JUDGMENT  AND  ORDER  PER  CURIAM. 

Now  at  this  time  this  cause  coming  on  for  judg- 
ment upon  the  motion  of  the  Standard  Oil  Company  of 
Indiana  to  stay  the  issuance  of  the  writ 
Quo  Warranto:  ^^  ouster  upon  our  judgment  of  ouster 
Ouster:  heretofore    entered     herein,    and    the 

Ex^ecution.  court  having  considered  the  evidence 

taken  by  the  commissioner  duly  ap- 
pointed by  this  court,  the  Hon.  John  Montgomery,  Jr., 
and  having  considered  the  arguments  and  briefs  of 
both  parties  hereto,  and  being  now  fully  advised  in 
the  premises,  doth  now  order  and  adjudge,  that  our 
writ  of  ouster  upon  the  judgment  of  ouster  heretofore 
entered  be  and  the  same  is  hereby  stayed  and  sus- 
pended until  the  further  order  of  this  court,  subject 
however  to  the  following  conditions : 

1st.  This  court  retains  jurisdiction  of  this  case 
for  the  purpose  of  rendering  and  entering  therein  any 
further  and  necessary  orders  and  judgments  with  ref- 
erence to  the  stay  and  suspension  of  the  writ  of  ous- 
ter herein  granted. 

2nd.  The  stay  and  suspension  herein  is  upon  con- 
dition that  the  said  Standard  Oil  Company  of  Indiana 
shall  faithfully  obey  and  observe,  in  the  conduct  of  its 
business,  all  the  laws  of  this  State,  and  especially  the 
anti-trust  laws  of  this  State. 

3rd.  That  the  Attorney-General  of  the  State,  in 
the  event  that  said  company  shall,  after  the  date  of 
this  order  and  judgment,  violate  the  laws  of  this  State 
as  above  indicated,  may  move  for  a  vacation  of  this 
order  and  judgment  staying  and  suspending  our  writ 
of  ouster,  and  upon  such  motion  may  take  and  proffer 
proof  of  the  charges  in  such  motion  contained,  the  de- 
fendant having  the  right  to  also  make  proof  bearing 
thereon. 

4th.  The  court  also  reserves  the  right,  at  any 
time,  independent  of  the  voluntary  action  of  the  Attor- 
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ney-General,  to  direct  that  evidence  be  taken  pro  and 
con,  by  a  commissioner  of  this  court,  touching  the  fact 
as  to  whether  or  not,  after  the  date  of  this  order  and 
judgment,  the  said  Standard  Oil  Company  of  Indiana 
has  been  faithfully  living  up  to  the  laws  of  this  State, 
and  more  especially  the  anti-trust  laws  of  this  State, 
and  upon  such  hearing  directed  as  aforesaid,  reserves 
the  right  to  modify,  change  or  vacate  this  order  and 
judgment. 

5th.  In  all  such  investigations  the  proof  taken 
shall  be  limited  to  matters  and  things  transpiring  since 
the  date  of  this  order. 

6th.  To  the  end  that  the  jurisdiction  of  this  court 
may  not  be  questioned,  this  case  is  kept  open,  and  the 
jurisdiction  thereof  retained,  for  all  the  purposes 
aforesaid. 

7th.  It  is  hereby  ordered,  adjudged  and  decreed 
that  our  writ  of  ouster,  upon  our  judgment  of  ouster 
heretofore  entered,  is  stayed  and  suspended,  upon  the 
conditions  aforesaid,  until  such  time  as  this  court  may 
make  further  orders  herein. 


251  Mo.— It 
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THE  STATE  ex  rel.  GRANITE  BITUMINOUS 
PAVING  COMPANY  v.  CITY  OF  ST,  LOUIS 
et  al. 

In  Banc,  June  28,  1913. 

1.  MANDAMUS:  Vaiidity  of  Tax  Bili:  Improvidently  Issued. 
The  writ  of  mandamus  should  not  be  issued  by  the  Supreme 
Court  where  the  only  question  at  issue  is  the  validity  of  a 
special  tax  bill  issued  by  the  city  of  St  Louis  in  an  un- 
important matter  of  improving  a  public  street  The  writ  is 
not  one  of  right,  but  one  resting  in  a  wise  legal  discretion, 
and  the  exercise  of  a  sound  discretion  does  not  demand  its 
issuance  in  an  unimportant  matter,  in  which  the  parties  have 
an  ample  remedy  in  another  forum. 

2.  :  :  :  This  Case.  The  street  to  be  im- 
proved runs  north  and  south  and  crosses  a  private  park  110 
feet  wide,  which  runs  east  and  west,  and  which  the  plat 
declares  "is  a  private  place  laid  out  for  the  exclusive  use  and 
benefit  of  the  parties  fronting  thereon."  The  lots  front  on  this 
private  park,  and  run  back  to  alleys.  Those  on  the  south  are 
190  feet  from  the  alley  to  the  center  of  the  park,  and  those 
on  the  north  are  200  feet  from  the  alley  to  the  center  of  the 
park.  Lots  which  have  been  sold  were  sold  as  running  to  the 
center  of  the  park,  but  the  tax  bills  describe  the  lots  on  the 
south  as  having  a  depth  of  135  feet  from  the  alley  to  the  south 
line  of  the  park,  and  those  on  the  north  as  having  a  depth  of 
145  feet  from  the  alley  to  the  north  line  of  the  park;  and  the 
only  question  is,  should  the  lots  have  been  assessed  as  extending 
from  the  alleys  to  the  center  of  the  private  park,  or  as  extend- 
ing from  the  alleys  to  the  outer  line  of  the  park?  Held,  that 
an  alternative  writ,  issued  by  the  Supreme  Court,  to  compel 
the  city  to  issue  new  tax  bills  in  lieu  of  those  already  issued, 
was  improvidently  issued,  and  a  peremptory  writ  should  be 
denied,  without  prejudice. 
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Mandamus. 

Wbit  denied. 

Sturdevant  £  Sturdevant  for  relator. 

William  E.  Baird  and  Truman  P.  Young  for  de- 
fendants. 

GRAVES,  J.— The  city  of  St.  Louis  passed  an 
ordinance  to  improve  Marcus  avenue  between  Bell 
avenue  and  Cook  avenue  in  Lewis  &  Marshall's  sub- 
division in  said  city.  Marcus  avenue  runs  north  and 
south  and  crosses  what  is  known  as  Lewis  Park,  a 
private  way,  110  feet  in  width,  which  runs  east  and 
west  from  Taylor  avenue  to  Walton  avenue.  On  the 
plat  this  place  is  thus  dedicated. 

'*  Lewis  Park  from  Taylor  avenue  to  Walton  ave- 
nue, 110  feet  wide,  is  a  private  place  laid  out  for  the 
exclusive  use  and  benefit  of  the  parties  fronting  there- 
on." 

This  110-foot  strip  is  divided  into  three  parts,  the 
south  thirty-five  feet  is  called  South  Lewis  Place,  the 
center  forty  feet  is  called  Lewis  Park,  and  the  north 
thirty-five  feet  North  Lewis  Place.  The  lots  on  both 
the  north  and  south  sides  of  this  110-foot  park  or  pri- 
vate way  front  upon  the  private  way  and  have  an  alley 
way  in  the  rear.  On  the  south  side  of  Lewis  Park  the 
lots  have  a  depth  of  190  feet  from  the  alley  to  the  cen- 
ter of  Lewis  Park,  and  those  on  the  north  side  have  a 
-depth  of  200  feet  from  the  alley  to  the  center  of  Lewis 
Park.  Lots  which  have  been  sold  were  sold  as  run- 
ning to  the  center  of  Lewis  Park,  or  to  the  center  of 
this  110-foot  private  way.  Those  unsold  are  being 
offered  for  sale  in  the  same  way.  When  the  tax  bills 
were  issued  by  the  city  those  lots  on  the  south  side  of 
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Lewis  Park  were  described  as  having  a  depth  of  135 
feet  instead  of  190  and  those  on  the  north  side  were 
described  as  having  a  depth  of  145  feet  instead  of  200 
feet.  It  will  be  observed  that  this  excludes  from  such 
tax  bills  Lewis  Park  or  any  portion  thereof. 

The  present  action  is  one'  of  mandamus  to  compel 
the  city  to  issue  new  tax  bills  in  lieu  of  those  hereto- 
fore issued.  It  should  be  stated  that  the  city  treated 
that  portion  of  Lewis  Park,  within  the  taxing  district, 
and  to  the  west  of  Marcus  avenue,  as  a  lot  abutting 
on  Marcus  avenue,  and  issued  a  tax  bill  covering  the 
tract.  Relator  thus  states  the  question  this  court  is 
asked  to  solve: 

**The  legal  question  presented  here  is,  therefore, 
this :  Under  the  construction  of  the  charter  as  to  the 
manner  of  issuing  tax  bills  in  such  cases,  should  the 
lots  have  been  assessed  as  extending  to  the  center  line 
of  Lewis  Park,  as  contended  by  the  relator,  or  were 
they  correctly  issued  in  the  form  delivered  to  the  re- 
lator and  as  described  above— of  lesser  depth — and 
with  said  Lewis  Park  segregated  and  made  the  sub- 
ject of  a  separate  tax  bill!" 

With  the  view  we  have  of  this  case  no  further 
statement  need  be  made. 

.  In  our  judgment  our  alternative  writ  of  manda- 
mus was  imprudently  issued  in  this  case.    We  have, 
with  much  patience,  determined  in  ad- 
Mandamus:       vance  the  validity  of  many  tax  bills  in 
Unimportant     ^^^  ^j^  ^^  g^   Louis,  but  it  is  time  for 

us  to  call  a  halt.  It  should  be  said  how- 
ever, that  the  questions  in  previous  cases  were  of 
much  graver  moment  than  the  few  tax  bills  involved 
here. 

We  have  the  right  to  issue  writs  of  mandamus, 
but  every  little  contention  should  not  set  this  branch 
of  our  legal  machinery  in  operation.    A  wise  discre- 
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tion  should  always  be  exercised.  This  writ  is  not  a 
writ  of  right,  but  one  resting  solely  in  a  wise  legal 
discretion.  [State  ex  rel.  v.  Bridge  Co.,  206  Mo.  1.  c. 
136,  and  authorities  there  cited.]  The  scope  of  the 
present  controversy  is  so  narrow  and  unimportant 
that  a  sound  discretion  did  not  demand  the  issuance 
of  our  alternative  writ.  The  circuit  courts  are  open 
for  all  such  minor  contentions,  and  this  court  must 
draw  a  line  somewhere.  The  parties  are  not  left  with- 
out a  remedy,  but  have  at  least  one  forum  where  all 
their  rights  can  be  fully  and  adequately  adjudicated. 
The  small  amount  of  tax  bills  herein  involved  can  be 
safely  adjudicated  elsewhere,  and  the  case  is  not  one 
which  cries  out  for  relief  here.  Let  the  peremptory 
writ  be  denied  without  prejudice,  and  thus  leave  the 
parties  with  full  right  to  go  to  some  other  forum.  All 
concur. 
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THE  STATE  ex  rel.  JOHN  T.  BARKER,  Attorney- 
General,  V.  ASSURANCE  COMPANY  OF 
AMERICA  et  al. 

In  Banc,  June  28,  1913. 

1  CONSPIRACY  IN  RESTRAINT  OF  TRADE:  Insurance  Com- 
panics:  Agreement  to  Withdraw  from  State.  Foreign  insur- 
ance companies,  licensed  to  do  business  in  this  State,  liave  a 
.legal  right,  individually  and  of  their  own  separate  motion,  to 
withdraw  from  the  State,  and  to  discontinue  the  writing  of 
insurance  contracts;  but  they  do  not  have  the  right  to  enter 
into  a  joint  agreement  and  confederation  unitedly,  on  a 
day  agreed  upon,  as  the  result  of  concerted  action,  to  with- 
draw from  the  State  and  cease  on  that  date  to  write  insur- 
ance contracts,  or  unitedly  to  agree  to  cancel  all  contracts 
entered  into  by  them.  They  have  no  more  legal  right  to  agree 
to  do  a  lawful  thing  than  they  have  to  agree  to  do  an  unlawful 
act. 

2.   :   :    Anti-trust   Law   in   Force   Aprii   28,   1913: 

Oliver  Law.  The  law  of  1911,  known  as  the  Oliver  Act,  djd 
not  repeal  the  anti-trust  laws  then  in  force,  either  directly 
or  by  implication,  and  if  any  words  in  it  could  be  construed 
to  repeal  them  by  implication  they  were  Invalid  because  there 
were  no  words  in  the  title  of  the  Act  of  1911  to  indicate 
that  its  purpose  was  to  repeal  the  existing  anti-trust  laws. 
The  Act  of  1911  did  not  permit  insurance  companies  to  con- 
spire for  the  purpose  of  withdrawing  from  the  State  or  of 
limiting  the  amount  of  insurance  that  may  be  written  in  the 
State  or  of  refusing  to  write  insurance  contracts  or  of  canceling 
existing  policies;  and  while  the  Act  of  March  29,  1913,  repealed 
the  anti-trust  laws,  it'  also  re-enacted  them,  in  every  respect, 
except  by  the  addition  of  one  new  section,  and  hence  the  anti- 
trust laws,  namely  chapter  98,  R.  S.  1909,  were  in  force  when 
this  suit  was  brought  on  April  28,  1913. 

3.  QUO  WARRANTO:  injunction  as  Anciiiary.  The  Supreme 
Court  has  jurisdiction  to  issue  a  temporary  injunction  in  aid 
of  or  ancillary  to  a  quo  warranto  writ  pending  therein,  in 
order  to  stop  the  mischief  complained  of  and  to  preserve  mat- 
ters in  statu  quo.  The  Supreme  Court  is  given  express  author- 
ity to  try  a  quo  toarranto,  and  wherever  a  court  is  given  ex- 
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j)res8  authority  to  try  a  cause  it  has  the  power  to  do  all  things 
that  are  Incident  to  the  trial,  or  that  are  necessary  to  be  done 
in  order  to  carry  into  full  force  and  effect  the  judgment  or 
decree  the  law  authorizes  the  court  to  render.  Where  the 
Attorney-General  charges,  in  an  information  in  the  nature  of  a 
quo  warranto,  that  certain  foreign  insurance  companies  have 
entered  into  an  agreement  to  unitedly  withdraw  from  the  State 
on  a  certain  day,  and  to  cease,  by  a  concerted  movement,  ta 
write  insurande  contracts  in  the  State,  and  asks  that  said 
agreement  be  declared  unlawful  and  void,  and  that  respondents 
be  fined  for  entering  into  it,  the  court  can  also  issue  a  tem- 
porary injunction  restraining  said  companies  from  withdrawing 
from  the  State  and  otherwise  doing  irreparable  injury  to  the 
business  of  the  State  and  from  canceling  existing  policies, 
pending  a  trial  of  said  information. 


Quo  Warranto. 

Demurrer  overruled  and   temporary  injunction  is- 
sued. 

John  T.  Barker,  Attorney-General,  and  W.  M. 
Fitch,  Assistant  Attorney-General,  for  relator. 

Judson,  Green  &  Eenry,  Lehman  &  Lehman, 
Thomas  Bates,  Seymour  Edgerton,  Jones,  Hocker, 
Hawes  d  Angert,  Britce  Barnett  and  Clyde  Taylor 
for  respondents. 


WOODSON,  J.— This  is  an  information,  in  the 
nature  of  a  quo  warranto^  instituted  in  this  court, 
against  the  respondents,  foreign  fire  insurance  com- 
panies, duly  authorized  and  licensed  to  do  business  in 
this  State,  to  fine  and  otherwise  punish  them  for  vio- 
lating the  laws  of  the  State  regarding  pools,  trusts, 
conspiracies  and  discriminations. 

The  information  charges  that: 
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**The  Amazonia  Fire  Insurance  Company  and 
others  .  .  .  are  fire  insurance  corporations  orga- 
nized under  the  laws  of  other  States  or  foreign  coun- 
tries, and  are  doing  a  fire  insurance  business  in  the 
State  of  Missouri,  and  at  all  the  dates  hereinafter 
mentioned  were  duly  organized  to  do  such  business  in 
the  State  of  Missouri,  having  heretofore  complied 
with  the  laws  of  the  State  of  Missouri  authorizing 
foreign  fire  insurance  corporations  to  do  business  in 
this  State;  and  at  all  times  hereinafter  mentioned 
respondents  were  engaged  in  the  business  of  writing 
fire  insurance  contracts,  policies  and  agreements  in- 
suring property  from  loss  by  fire  or  other  causes,  and 
conducting  generally  a  fire  insurance  business  through- 
out the  State  of  Missouri;  and  that  for  many  years 
respondents  and  each  of  them  have  been  doing  busi- 
ness in  the  State  of  Missouri  with  the  consent  of  the 
State  as  foreign  corporations  and  engaged  in  insuring 
property  for  the  citizens  and  residents  of  Missouri 
against  loss  by  fire  and  otherwise. 

''That  on  the day  of  April,  1913,  each  and  all 

of  respondents  unlawfully,  illegally  and  wilfully  mis- 
used and  abused  their  said  franchises,  rights  and 
privileges  as  foreign  fire  insurance  companies  author- 
ized to  do  business  under  the  laws  of  the  State  of  Mis- 
souri in  this,  to-wit  :  that  on  said  date  each  of  said 
respondents  did  create,  enter  into,  become  a  member 
of  and  participate  in  a  certain  pool,  trust,  agreement, 
combination,  confederation  or  understanding  with 
each  other  and  with  other  fire  insurance  corporations 
and  associations  of  persons  (whose  names  are  un- 
known) against  public  policy  and  in  restraint  of  trade, 
in  this,  to-wit  :  that  on  said  date  each  and  all  re- 
spondents unlawfully,  illegally  and  wilfully  entered 
into  an  agreement  to  suspend  operation  and  with- 
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.  draw  from  sale  all  fire  insurance  in  the  State  of  Mis- 
souri, on  the  30th  day  of  April,  1913,  and  unlawfully 
agreed  to  refuse  to  accept,  write,  issue  or  sell  any  in- 
surance on  any  properties  located  in  said  State  of 
Missouri,  and  unlawfully  agreed  to  withdraw  from 
said  State  of  Missouri  by  concerted  movement  simul- 
taneously on  said  30th  day  of  April,  1913,  and  thus 
leave  the  citizens  of  the  State  of  Missouri  without 
adequate  fire  insurance  protection,  and  unlawfully 
agreed  to  cancel  all  fire  insurance  policies  heretofore 
written  in  the  State  of  Missouri,  which  said  action 
on  the  part  of  said  respondents,  if  carried  out,  as  they 
now  propose,  will  cause  a  calamity  in  the  financial 
world  in  said  State  of  Missouri  and  leave  the  citizens 
of  said  State  without  any  adequate  fire  insurance. 

**Your  informant  further  informs  the  court  that 
the  said  unlawful  agreement,  combination,  confedera- 
tion, and  conspiracy  will  affect  the  trade,  traffic  and 
commerce  in  this  State,  and  that  the  same  will  be  hin- 
dered, injured  and  retarded  and  the  people  of  the 
State,  will,  after  said  30th  day  of  April,  1913,  be  de- 
nied the  right  to  purchase  fire  insurance  and  to  pro- 
tect themselves  and  their  property  against  loss  by 
fire. 

**Your  informant  further  informs  the  court  that 
the  general  nature  and  object  of  the  said  combination, 
conspiracy  and  confederation,  so  made  as  aforesaid, 
is  to  act  in  a  concerted  manner,  simultaneously,  and 
with  a  view  to  crippling  and  destroying  the  financial 
credit  of  the  State  of  Missouri  and  the  people  therein, 
and  to  deny  to  the  State  of  Missouri  and  the  people 
therein  the  right  to  protect  their  property  by  insur- 
ance against  loss  or  damage  by  fire,  and  such  con- 
spiracy, confederation  and  agreement  is  against  pub- 
lic policy,  in  restraint  of  trade,  and  is  intended  at  one 


Digitized  by 


Google 


282        SUPREME  COURT  OF  MISSOURI, 

state  ex  rel.  v.  Assurance  Companies. 

blow  to  crush  the  entire  business  and  commerce  of  the . 
conmionwealth  of  the  State  of  Missouri. 

*'Your  informant  further  informs  the  court  that 
respondents  and  each  of  them  are  associated  together 
in  a  common  organization  or  interest  called  the 
*  Western  Insurance  Bureau/  which  bureau  is  orga- 
nized for  the  purpose  of  controlling  the  insurance 
business  of  the  United  States  and  particularly  in  Mis- 
souri, and  for  the  further  purpose  of  controlling,  man- 
aging, regulating  and  conducting  the  entire  insurance 
business  in  the  State  of  Missouri,  and  that  respond- 
ents and  each  of  them  are  members  of  such  insurance 
organization  and  association,  and  by  the  scheme  of 
said  association  and  respondents  and  each  of  them 
such  association  is  authorized  and  empowered  to  and 
does  approve  rules  and  regulations  for  the  govern- 
ment of  the  entire  association  and  all  of  the  members 
thereof  and  of  each  and  all  of  the  respondents  herein, 
and  when  said  rules  and  regulations  are  so  fixed,  as 
they  naw  are,  each  member  and  each  respondent 
herein  is  called  upon  and  required  and  compelled  by 
the  rules  of  said  association  and  by  the  rules  of  the 
respondents  herein  to  obey,  and  that  said  association 
and  that  each  of  respondents  do  obey  such  rules,  and 
that  when  said  respondents  created,  entered  into  and 
became  a  member  of  and  participated  in  such  illegal 
agreement  and  combination  and  understanding  with 
each  other  and  with  such  association  to  suspend  busi- 
ness and  withdraw  all  fire  insurance  from  sale  in  the 
State  of  Missouri,  and  to  withdraw  by  such  concerted 
action  from  such  State,  each  of  said  respondents  are 
required  and  commanded,  by  the  rules  and  under- 
standing between  the  said  association  and  respondents 
and  each  of  them,  to  comply  therewith,  and  to  suspend 
operation  in  said  State  of  Missouri  and  to  withdraw 
therefrom  and  to  withdraw  from  sale  all  fire  insur- 
ance in  said  State,  and  such  understanding,  agree- 
ment, confederation  and  combination  is  an  abuse  of 
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the  corporate  privileges  of  each  of  said  respondents 
and  in  violation  of  the  laws  of  the  State  of  Missouri, 
against  public  policy  and  is  in  restraint  of  trade. 

**Your  informant  further  informs  the  court  that 
there  has  been  promulgated  by  said  association  and 
by  each  of  respondents  herein,  and  approved  by  such 
association  and  by  each  of  respondents  herein,  rules 
for  the  control  of  the  members  thereof,  by  which  it  is 
provided  that  no  member  of  such  association  of  iiv 
surance  companies,  including  each  of  the  respondents 
herein,  shall  write  or  sell  insurance  in  the  State  of 
Missouri  after  April  30,  1913,  and  each  of  said  re- 
spondents, as  members  of  such  insurance  association 
and  individually  has  illegally  agreed  to  suspend  opera- 
tion and  withdraw  from  sale  all  fire  insurance  in  said 
State  of  Missouri  on  said  April  30,  1913,  and  to  with- 
draw in  a  concerted  movement  from  said  State  of 
Missouri,  and  that  by  the  rules  of  such  association 
each  and  all  of  the  respondents  herein  are  compelled 
and  required  to  withdraw  from  said  State  of  Mis- 
souri, and  to  suspend  operation  therein  and  to  with- 
draw from  sale  all  fire  insurance  in  said  State,  so  that 
said  association  of  insurance  companies  and  the  re- 
spondents herein  have  placed  in  the  power  of  such  in- 
surance association  to  authorize  and  compel  each  in- 
surance company  named  herein  to  immediately  with- 
draw from  said  State  of  Missouri,  and  to  suspend 
operation  therein  and  to  withdraw  from  sale  all  fire 
insurance  in  said  State,  thus  leaving  the  people  of 
the  State  of  Missouri  without  any  protection  against 
loss  by  fire,  and  to  prevent  citizens  of  the  State  of 
Missouri  from  securing  any  fire  insurance  and  thus 
injure  and  destroy  the  commercial  value  of  the  State 
of  Missouri,  and  to  deprive  the  citizens  of  said  State 
of  Missouri  of  the  right  which  they  have  heretofore 
enjoyed  of  having  their  property  insured  by  said  re- 
spondents or  either  of  them,  against  loss  by  fire,  and 
that  each  of  said  respondents  entered  into  such  illegal 
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agreement  with  the  express  and  avowed  purpose  of 
injuring  and  destroying  the  credit  and  commercial 
value  of  the  State  of  Missouri. 

**Your  informant  further  informs  the  court  that 
the  object  and  purpose  of  such  association  which  met  • 
as  aforesaid  on  April  — ,  1913,  was  and  is  to  stifle  com- 
petition in  the  insurance  business  in  the  State  of  Mis- 
souri by  withdrawing  its  membership  and  refusing 
to  write  insurance  and  thus  lessen  competition  in  the 
insurance  business  in  said  State  of  Missouri,  and  to 
deny  to  the  citizens  of  said  State  of  Missouri  the  right 
to  purchase  fire  insurance,  and  each  and  all  members 
of  such  association  and  the  respondents  herein  are 
banded  together  for  a  common  cause  to  injure  and 
destroy  the  value  of  property  in  the  State  of  Missouri 
and  are  acting  in  a  rebellious  and  retaliatory  manner 
and  are  now  threatening  to  immediately  suspend 
operation  and  to  withdraw  from  the  State  of  Missouri 
in  a  concerted  movement  on  the  30th  day  of  April, 
1913,  and  that  respondents  and  each  of  them  are  now 
actively. and  earnestly  engaged  in  carrying  out  said 
purpose  by  the  use  of  every  means  known  to  them, 
and  are  now  preparing  to  and  are  suspending  busi- 
ness and  withdrawing  fire  insurance  from  sale  in  the 
State  of  Missouri,  and  are  refusing,  by  reason  of  such 
concerted  movement  and  for  the  purposes  aforesaid, 
to  insure  property  against  loss  by  fire  in  the  State  of 
Missouri. 

**Your  informant  further  informs  the  court  that 
these  respondents  and  each  of  them  in  order  to  carry 
out  the  scheme  of  such  association  to  create  a  monop- 
oly in  the  insurance  business  in  the  State  of  Missouri 
and  lessen  competition  have  combined  and  conspired 
and  confederated  with  each  other  and  with  other  mem- 
bers of  said  association  (whose  names  are  unknown) 
and  with  the  oflScers  and  agents  and  members  of  other 
associations  in  similar  insurance  business,  and  orga- 
nized for  a  similar  purpose,  to  harass  and  embarrass 
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the  citizens  of  the  State  of  Missouri,  and  tc  injure  and 
destroy  the  business  of  the  citizens  of  the  State  of  Mis- 
souri and  to  destroy  the  commercial  credit  of  the 
State  of  Missouri  and  thus  create  a  financial  panic  in 
said  State  of  Missouri  and  a  calamity  which  will  affect 
each  and  every  citizen  of  the  State  of  Missouri  of  the 
right  to  purchase  insurance  on  his  buildings  and  other 
property. 

*'Your  informant  further  informs  the  court  that 
in  furtherance  of  such  illegal  conspiracy  and  agree- 
ment on  the  part  of  respondents  these  respondents 
and  each  of  them  and  the  association  aforesaid  have 
issued  circulars  containing  declarations  that  they  will 
suspend  operation  in  the  State  of  Missouri,  and  with- 
draw therefrom,  and  refuse  to  write  or  sell  insurance 
therein,  and  that  they  will  cause  all  members  of  said 
association,  including  each  of  respondents,  to  cease 
from  writing  or  selling  insurance  in  the  State  of  Mis- 
souri and  to  cause  them  to  suspend  operation  therein, 
thus  leaving  the  people  of  the  State  without  any  fire 
protection,  and  that  respondents,  in  pursuance  of  such 
illegal  understanding,  agreement  and  conspiracy,  are 
now  threatening  to  withdraw  from  the  State  of  Mis- 
souri by  a  concerted  movement  on  April  30,  1913,  and 
are  threatening  to  refuse  to  write  or  sell  insurance  on 
property  in  the  State  of  Missouri  after  such  date. 

**Your  informant  further  informs  the  court  that 
the  respondents  herein  constitute  practically  three- 
fourths  of  the  fire  insurance  companies  doing  business 
in  the  State  of  Missouri  and  perhaps  more,  and  that 
by  reason  of  such  illegal  acts  and  conduct  on  the  part 
of  the  respondents  and  each  of  them,  coupled  with 
their  recent  threats  to  withdraw  from  the  State  of 
Missouri,  the  people  of  this  State  will  be  left  without 
any  fire  protection  and  the  business  of  the  State  and 
of  the  citizens  therein  will  be  seriously  impaired,  the 
commercial  loan  value  of  buildings  destroyed,  and 
the  citizens  will  be  denied  the  right  to  protect  them- 


Digitized  by 


Google 


286        SUPREME  COURT  OF  MISSOURI, 

State  ex  rel.  v.  Assurance  Companies. 

selves  against  loss  by  fire,  and  that  each  of  said  agree- 
ments and  each  of  them  is  in  restraint  of  trade,  against 
public  policy,  and  in  violation  of  the  law. 

**Your  informant  further  informs  the  court  that 
by  reason  of  the  premises  said  respondents  and  each 

of  them  since  the day  of  April,  1913,  and  up  to 

the  present  tiijie,  grossly  offended  against  the  laws 
of  this  State  and  wilfully  and  flagrantly  abused  and 
misused  their  rights,  authority  and  franchises  and 
have  wilfully  and  unlawfully  assumed  and  unlawfully 
and  wilfully  usurped  authorities  and  privileges  not 
granted  to  said  corporation  by  the  laws  of  the  State  of 
Missouri,  by  entering  into  and  becoming  a  member 
of  said  trust,  combination,  confederation,  agreement 
and  understanding  as  aforesaid ;  and  in  pursuance  of 
the  aforesaid  agreement,  combination,  trust,  con- 
federation and  understanding  so  made  and  maintain- 
ed as  aforesaid,  respondents  are  now,  in  the  State  of 
Missouri,  unlawfully  and  wilfully  carrying  out  the 
provisions  of  said  combination  and  confederation  and 
threatening  to  leave  the  State  of  Missouri  and  to  sus- 
pend business  therein  and  to  withdraw  fire  insurance 
from  sale  in  said  State  on  said  30th  day  of  April, 
1913,  thus  leaving  the  citizens  of  this  State  without 
any  protection  against  loss  l)y  fire,  and  are  now  un- 
lawfully and  wilfully  attempting  to  carry  out  such 
unlawful  agreement,  combination  and  understanding, 
and  that  the  acts  and  agreements  of  the  respondents, 
insurance  corporations,  as  herein  set  forth,  constituted 
a  wilful  and  malicious  perversion  of  the  franchises 
granted  to  said  insurance  corporations  by  the  State 
of  Missouri,  and  is  an  illegal  and  wilful  usurpation  of 
privileges  and  authorities  not  granted  said  respond- 
ents by  the  State  of  Missouri,  to  the  great  and  perma- 
nent injury  of  the  entire  public. 

**  Wherefore,  your  informant,  prosecuting  in  this 
behalf  for  the  State  of  Missouri,  asks  that  each  of 
these  respondents  be  adjudged  guilty  of  creating,  en- 


Digitized  by 


Google 


VOL.  251,  APEIL  TERM,  1913:  287 

state  ex  rel.  v.  Assurance  Companies. 

tering  into  and  becoming  a  member  of  and  participat- 
ing in  a  certain  pool,  trust,  agreement,  combination, 
confederation  or  understanding  with  each  other  and 
other  fire  insurance  corporations,  and  that  such  agree- 
ment, understanding  and  conspiracy,  so  entered  into, 
be  declared  illegal  and  void,  and  respondents  and  each 
of  them  be  forbidden  to  again  enter  into  such  illegal 
agreements,  combinations  and  confederations  and  that 
their  acts  in  becoming  members  of  such  combination, 
confederation  and  understanding  be  declared  void, 
and  that  respondents,  and  each  of  them,  be  fined  in 
such  sum  as  the  court  thinks  will  punish  them,  and 
cause  others  to  refrain  from  doing  similar  acts,  and 
that  the  court  will  restrain  respondents  and  each  of 
them  from  canceling,  in  pursuance  of  this  illegal 
agreement,  all  policies  or  agreements  of  insurance 
heretofore  issued,  or  direct  respondents,  and  each  of 
them,  to  show  cause  why  they  should  not  be  thus  re- 
strained, and  for  such  other  and  further  orders  and 
relief  as  to  the  court  shall  seem  meet,  just  and 
proper/* 

Upon  the  filing  of  this  information  this  court, 
by  an  order  duly  made  on  April  28,  1913,  required  re- 
spondents and  each  of  them  to  show  cause  why  they 
and  each  of  them  should  not  be  adjudged  guilty  as 
charged  in  the  information  of  a  conspirancy  in  viola- 
tion of  their  charter  powers  and  licenses  for  their 
acts  as  aforesaid;  and  in  addition  to  such  order  to 
show  cause,  the  respondents  and  each  of  them  were  re- 
strained and  enjoined,  individually  and  as  parties  to 
such  illegal  conspiracy,  agreement  and  understanding, 
from  canceling  any  and  all  policies  in  force  in  this 
State  in  pursuance  of  and  by  reason  of  such  illegal 
agreement.  The  respondents  and  each  of  them  were 
given  until  the  8th  day  of  May,  1913,  on  which  to  re- 
spond to  said  order  to  show  cause,  and  also  in  which 
to  show  cause  why  a  temporarj^  injunction  should  not 
be  issued  against  the  respondents  and  each  of  them. 
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to  prohibit  them  and  each  of  them  from  canceling  the 
insurance  now  in  force  on  property  in  this  State  under 
and  in  pursuance  of  such  illegal  agreement. 

All  of  the  respondents  were  duly  served  with  pro- 
cess, and  all  appeared  by  counsel. 

On  the  8th  day  of  May,  1913,  the  defendants,  the 
Stuyvesant  Insurance  Company  and  the  Pacific  Fire 
Insurance  Company,  filed  their  answers  by  their  re- 
spective attorneys,  and  all  of  the  other  defendants  ap- 
peared and  filed  their  general  demurrer  to  the  bills 
and  complaints  of  the  State. 

The  Massachusetts  Fire  and  Marine  Insurance 
Company  appeared  for  this  purpose  by  their  attor- 
neys, Jones,  Hocker,  Hawes  &  Angert. 

The  St.  Paul  Fire  and  Marine  Insurance  Com- 
pany appeared  by  their  attorney,  Clyde  Taylor. 

The  Buffalo-German  Insurance  Company  ap- 
peared by  its  attorney,  Bruce  Barnett. 

All  of  the  other  respondents  appeared  by  their  at- 
torneys, Judson  &  Green,  F.  W.  Lehman,  Thos.  Bates 
et  al.,  and  filed  their  general  demurrers  herein. 

The  grounds  of  the  demurrer  are: 

First :  That  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against  them  or 
any  of  them. 

Second :  That  the  State  is  not  entitled  to  the  re- 
lief prayed  for,  or  any  other  relief  in  this  cause. 

Third:  That  there  is  no  law  prohibiting  the  de- 
fendants or  any  of  them  from  entering  into  the  agree- 
ment of  the  nature  set  out  in  the  information. 

I.  At  this  stage  of  the  case  there  are  only  two 
legal  propositions  presented  for  determination,  and 
they  are  presented  by  the  demurrer.  The  first  is,  Does 
the  petition  state  facts  sufficient  to  constitute  a  cause 
of  action!  and  the  second,  Has  this  court  the  authority 
to  issue  a  restraining  order  or  injunction  in  aid  of  a 
cause  of  action  which  this  court  has  jurisdiction  to 
hear  and  determine! 
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We  will  dispose  of  these  questions  in  the  order 
stated. 

Attending  the   first:      Counsel   for    respondents 

clearly  and  tersely  state  their  position  regarding  this 

proposition  in  the  following  question 

Quo  Warranto:      propounded,  viz.:     *'Must  foreign  in- 

Ingurance  r      r  i  o        ^ 

Companies:  surance  companies  doing  business  m 

Agreement  *^^s  ^*^*^^  Continue  to  do  such  busi- 

to  withdraw         ness,  cveu  though  they  are  unwilling 
rom     a  e.  ^^  accept  the  terms  and  conditions  pre- 

scribed by  the  statute  upon  which  the  business  may 
be  done,  and  especially  where,  as  here,  those  terms 
and  conditions  were  radically  changed  by  the  State 
after  the  companies  came  into  its  jurisdiction  and  the 
companies  have  never  assented  to  the  change!' ' 

As  an  abstract  legal  proposition,  no  court,  in  my 
opinion,  would  hesitate  a  moment  to  answer  that  ques- 
tion in  the  negative ;  but  that  question  does  not  incor- 
porate the  entire  case  presented  by  the  information 
filed  by  the  Attorney-General.  In  other  words,  his 
charges  are  broader  than  the  question,  in  this:  He 
charges  that  the  ''respondents  did  create,  enter  into, 
become  a  member  of  and  participate  in  a  certain  pool, 
trust,  agreement,  combination,  confederation  or  un- 
derstanding with  each  other  and  with  other  fire  insur- 
ance companies  and  associations  of  persons  (whose 
names  are  unknown)  against  public  policy  and  in  re- 
straint of  trade,  in  this,  to-wit :  that  on  said  date  each 
and  all  respondents  unlawfully,  illegally  and  wilfully 
entered  into  an  agreement  to  suspend  operation  and 
withdraw  from  sale  all  fire  insurance  in  the  State  of 
Missouri,  on  the  30th  day  of  April,  1913,  and  unlaw- 
fully agreed  to  refuse  to  accept,  write,  issue  or  sell 
any  insurance  on  any  properties  located  in  said  State 
of  Missouri ;  and  unlawfully  agreed  to  withdraw  from 
said  State  of  Missouri  by  concerted  movement  simulta- 
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neously  on  said  30th  day  of  April,  1913,  and  thus  leave 
the  citizens  of  the  State  of  Missouri  without  adequate 
fire  insurance  protection,  and  unlawfully  agreed  to 
cancel  all  fire  insurance  policies  heretofore  written  in 
the  State  of  Missouri,  which  said  action  on  the  part 
of  said  respondents,  if  carried  out,  as  they  now  pro- 
pose," would  cause  great  damages,  etc.,  to  the  State 
and  the  citizens  thereof. 

By  this  language,  it  is  seen  that  the  Attorney- 
General  does  not  seek  to  prevent  any  one  or  all  of  the 
respondents  acting  for  itself  or  themselves  individ- 
ually, upon  its  or  their  own  volition,  from  leaving  the 
State  or  to  prevent  such  company  or  companies,  if  so 
acting,  from  canceling  any  or  all  of  their  policies  in- 
suring property  in  this  State;  but  he  does  seek  to 
prevent  respondents  from  leaving  the  State  in  a  body 
or  as  a  body  to  cancel  all  of  their  policies  in  this  State 
in  pursuance  to  the  unlawful,  illegal  and  wilful  con- 
spiracy he  alleged  they  have  entered  into  for  the  pur- 
pose of  damaging  the  State  and  the  citizens  thereof. 

There  is  a  broad  distinction  between  the  two  prop- 
ositions. Under  the  former  each  and  every  one  of  the 
respondents  may  individually,  of  its  own  motion,  leave 
the  State  and  cancel  each  and  every  policy  it  has  in 
force  therein,  if  it  sees  proper  to  so  do,  provided  of 
course,  the  policy  contains  a  provision  permitting  its 
cancellation.  But  this  is  not  true  under  the  latter  prop- 
osition, because  respondents  have  no  more  legal  right 
to  unlawfully  agree  to  do  a  lawful  thing,  than  they  have 
to  agree  to  do  an  unlawful  act.  [State  ex  inf.  v. 
Standard  Oil  Co.,  218  Mo.  1.  c.  367,  and  cases  cited.] 

If  any  one  or  more  of  the  respondents  feels  it- 
self or  themselves  aggrieved  because  of  the  enactment 
of  the  statutes  of  1913,  known  as  and  called  the  **Orr 
Acts,"  then  there  is  no  valid  reason,  legally  or  mor- 
ally, why  it  or  they  should  not  be  permitted  to  leave 
the  State,  but  in  doing  so,  they  have  no  legal  or  moral 
right  to  enter  into  an  unlawful  conspiracy  with  them- 
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selves  or  with  other  companies  and  by  agreement  in 
pursuance  thereof  induce  or  agree  with  all  the  others 
to  leave  in  a  body  or  severally,  for  that  matter,  if  it 
is,  as  stated,  done  in  pursuance  to  such  unlawful 
conspiracy. 

The  principle  of  law  is  so  well  settled  in  England 
and  America,  under  both  the  common  law  and  the  stat- 
utes governing  the  same,  it  seems  to  me  that  it  would 
be  useless  to  cite  authorities  in  support  thereof. 

Since  writing  the  above,  it  has  occurred  to  my 
mind  that  the  writer  had  occasion  to  consider  the  prin- 
ciple underlying  this  case,  in  the  case  of  Lohse  Patent 
Door  Company  v.  Fuelle,  215  Mo.  421.  That  case  in- 
volved the  questions  of  unlawful  conspiracies  to  in- 
jure others,  and  the  authority  of  the  court  to  resort 
to  injunctive  relief  in  aid  thereof. 

Counsel  for  respondent,  in  that  case,  cited  the  case 
of  Hunt  V.  Simonds,  19  Mo.  583,  which  seems  to  hold 
to  the  contrary,  but  we  refused  to  follow  the  doctrine 
announced  in  that  case,  and  followed  the  better  consid- 
ered cases,  which  are  as  old  as  the  common  law,  which 
hold  that  two  or  more  persons  have  no  legal  right  to 
unlawfully  conspire  to  injure  another,  even  though 
each  separately  had  the  legal  right  to  do  what  the  com- 
bination had  agreed  to  do. 

We  are,  therefore,  of  the  opinion  that  the  respond- 
ents had  no  legal  right,  by  agreement,  to  withdraw 
from  the  State,  in  a  body,  in  pursuance  to  said  un- 
lawful agreement,  or  to  cancel  their  policies  upon  prop- 
erty in  this  State  in  pursuance  to  said  agreement. 

n.  If  we  correctly  understand  the  position  of 
counsel  for  respondents,  they  do  not,  as  a  general 
proposition,  seem  to  controvert  the 
Combinations:  proposition  stated  and  conclusions 
uTwa^of^iois.  reached  in  paragraph  one  of  the  opin- 
ion, but  insist  that,  at  the  time  of  the 
making  and  entering  into  the  agreement  or  conspira- 
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cy  complained  of,  there  was  no  law  in  this  State,  which 
prevented  them  from  so  doing. 

This  insistence,  in  our  opinion,  is  untenable. 

Prior  to  1911  the  business  of  fire  insurance  was 
by  express  terms  included  within  the  anti-trust  laws 
of  the  State.  See  chapter  98,  Revised  Statutes  1909. 
This  chapter  placed  under  the  ban  **any  pool,  trust, 
agreement  ...  to  regulate,  control  or  fix  .  .  . 
the  price  or  premium  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  lightning  or  storm,  or 
to  maintain  said  price  when  so  regulated  or  fixed.  *^ 
This  statute  was  sustained  as  valid  and  applying  to 
insurance  companies  in  State  ex  inf.  v.  Insurance  Cos., 
150  Mo.  113. 

This  chapter,  it  is  insisted,  in  so  far  as  it  related 
to  insurance  companies,  was  repealed  in  1911  by  what 
was  known  as  the  *' Oliver  Law.'*  [Laws  1911,  pp. 
267-271.] 

We  must,  therefore,  consider  the  following  mat- 
ters as  a  basis  for  this  proceeding,  as  to  whether  or  not 
the  anti-trust  laws  are  in  force  in  this  State,  as  re- 
gards insurance  companies  so  as  to  prohibit  them  from 
entering  into  the  agreement  complained  of  in  the  in- 
formation filed  by  the  Attorney-General  in  this  case. 

Counsel  for  respondents  contend  that  the  **  Oliver 
Law''  (Laws  1911,  pp.  267-271,  sees.  1  to  12  inclu- 
sive) repealed  all  prior  laws  of  the  State  applicable 
to  that  subject,  which  are  contained  in  article  1,  chap- 
ter 98,  Revised  Statutes  1909,  entitled,  '*  Pools,  Trusts, 
Conspiracies  and  Discriminations." 

The  Oliver  Act  which  was  approved  March  18, 
1911,  does  not  purport  in  terms  to  repeal  any  pre-ex- 
isting laws,  but  upon  the  contrary,  section  11,  by  nec- 
essary implication,  repels  any  such  conclusion  to  be 
drawn  therefrom,  for  it  in  express  terms  provides 
that  **all  laws  and  parts  of  laws  in  conflict  with  this 
act  are  hereby  repealed,"  and  consequently  all  laws 
and  parts  of  laws  not  in  conflict  therewith  are  not  re- 
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pealed  thereby,  but  are  left  in  full  force  and  effect. 
That  is  the  common  sense  of  the  language  used,  and 
the  clear  design  the  Legislature  had  in  mind  when  it 
enacted  it. 

The  Oliver  Act,  however,  was  in  express  terms  re- 
pealed by  an  act  of  the  Legislature,  approved  March 
29,  1913.  [Laws  of  1913,  p.  382.]  And  an  act  of  the 
Legislature  approved  Mar/jh  29,  1913  (Laws  1913,  pp. 
549  to  555  inclusive),  repealed  article  1  of  chapter  98, 
Revised  Statutes  1909,  composed  of  sections  10299  to 
10313,  both  inclusive,  entitled,  **  Pools,  Trusts,  Con- 
spiracies and  Discrimination,"  and  re-enacted  in  lieu 
thereof,  an  act  to  be  known  as  article  21,  chapter  98, 
Revised  Statutes  1909,  entitled  **  Pools,  Trusts,  Con- 
spiracies and  Discriminations.'' 

The  only  difference  between  the  article  repealed 
and  the  one  enacted  is,  that  the  latter  added  to  the 
former  a  new  section  numbered  10313a. 

This  new  section  prescribes  what  shall  be  prima 
facie  evidence  of  guilt  in  prosecutions  of  insurance 
companies  for  violating  the  provisions  of  said  article, 
but  what  the  object  or  purpose  of  the  framer  of  the 
bill  was,  or  the  intention  of  the  Legislature  in  enact- 
ing it,  is  not  clear,  for  if  the  Oliver  Act  repealed  said 
article  1,  as  counsel  for  respondent  contend,  then  there 
was  no  useful  purpose  served  by  the  Legislature  re- 
pealing it  again  on  March  29, 1913,  and  if  not  repealed 
thereby,  then  I  can  see  no  wise  purpose  in  repealing 
it  in  one  breath  and  re-enacting  it  in  the  next. 

But  whatever  may  have  been  the  purpose  of  the 
Legislature  in  so  acting  it  has  but  little  or  no  bear- 
ing upon  the  question  in  hand,  namely:  Were  there 
any  anti-trust  laws  in  force  in  this  State  at  the  date 
of  the  formation  of  the  conspiracy  complained  of  in 
the  information? 

By  reading  the  Oliver  Act,  it  will  be  seen  that 
neither  the  title  thereto  nor  the  body  of  the  bill  men- 
tions or  refers  to  pools,  trusts,  conspiracies  or  discrim- 
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inations,  nor  to  the  chapter  or  article  of  the  statutes 
containing  said  laws. 

It  is  therefore  perfectly  clear  to  my  mind  that  the 
Legislature  had  no  such  purpose  in  view. 

But  suppose  it  be  conceded  that  the  Legislature 
did  intend  thereby  to  repeal  the  anti-trust  laws  of  the 
State  in  so  far  as  they  relate  to  fire  insurance  com- 
panies, then  the  act  would  b§  unconstitutional,  null  and 
void,  because  there  is  nothing  contained  in  the  title 
of  the  bill  calling  that  subject  to  the  attention  of  the 
legislators,  as  commanded  by  section  28  of  article  4 
of  the  Constitution,  which,  in  so  far  as  is  here  mate- 
rial, reads  as  follows:  **  No  bill  .  •  .  shall  contain 
more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title.*' 

The  title  of  the  act  reads:  **An  Act  to  regulate 
insurance  against  loss  or  damage  by  fire,  lightning, 
hail,  windstorm  and  sprinkler  leakage,  and  the  rates 
of  premium  thereon  and  to  provide  penalties  for  the 
violation  of  its  provisions,  with  an  emergency  clause.*' 

Clearly  there  is  nothing  in  this  title  that  points 
to  the  anti-trust  laws  of  the  State,  like  a  signboard 
points  to  a  city,  as  was  stated  by  Sherwood,  J.,  in  the 
case  of  St.  Louis  v.  Weitzel,  130  Mo.  600,  1.  c.  616,  in 
the  following  language : 

**The  evident  object  of  the  provision  of  the  or- 
ganic law  relative  to  the  title  of  an  act  was  to  have 
the  title,  like  a  guide  board,  indicate  the  general  con- 
tents of  the  bill,  and  contain  but  one  general  subject 
which  might  be  expressed  in  a  few  or  a  greater  number 
of  words.  If  those  words  only  constitute  one  general 
subject;  if  they  do  not  mislead  as  to  what  the  bill  con- 
tains; if  they  are  not  designed  as  a  cover  to  vicious 
and  incongruous  legislation,  then  the  title  can  stand 
on  its  own  merits,  is  an  honest  title  and  does  not  im- 
pinge on  constitutional  prohibitions." 

But  independent  of  that,  there  is  nothing  con- 
tained in  the  body  of  the  Oliver  Act  which  can  form 
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even  a  plausible  basis  for  the  contention  that  it  re- 
peals the  anti-trust  laws  of  the  State,  in  so  far  as  they 
refer  to  fire  insurance  companies,  unless  it  is  the  fol- 
lowing language  contained  in  section  4  thereof,  which 
reads  as  follows: 

**  Provided  further    .     .     .    any  one  or  more  of 

'  such  companies  singly  or  jointly  may  employ  for  the 

making  of  such  general  basis  schedules  and  rates  and 

the  filing  of  the  same  the  services  of  such  experts  as 

it,  or  they,  may  deem  advisable  for  such  purpose.'* 

Should  it  be  conceded  that  it  was  the  design  of 
the  Legislature,  by  this  provision  of  that  section,  to 
repeal  the  anti-trust  laws  in  so  far  as  authorizing  the 
companies  in  making  and  fixing  rates  are  concerned, 
yet  there  is  nothing  contained  in  this  record  which 
shows  that  respondents  or  any  of  them  have  availed 
themselves  of  that  clause  by  complying  with  its  pro-* 
visions  in  reference  to  filing  with  the  Insurance  Com- 
missioner general  and  special  schedules  of  rates  for 
each  city,  town  or  village  in  the  State,  etc.  But  waiv- 
ing that  point,  and  conceding  that  they  have  fully  com- 
plied with  all  of  said  act;  yet  it  cannot  be  seriously 
contended  that  said  clause  of  said  section  four  of  the 
Oliver  Act  repeals  anything  contained  in  the  anti- 
trust laws,  except  that  clause  of  section  10301,  Revised 
Statutes  1909,  which  forbids  all  agreements  among 
insurance  companies  to  fix  the  **  price  or  premium  to 
be  paid  for  insuring  property  against  loss  or  dam- 
age by  fire,  lightning  or  storm,'*  etc.,  yet  that  act  does 
not  authorize  them  to  combine  or  conspire  for  the  pur- 
pose of  charging  a  fixed  rate  irrespective  of  the  rul- 
ing of  the  Insurance  Commissioner  as  to  the  reason- 
ableness of  that  rate;  nor  does  it  authorize  them  to 
conspire  for  the  purpose  of  withdrawing  from  the 
State  or  to  limit  the  number  of  companies  which  shall 
do  business  herein ;  nor  for  the  purpose  of  preventing 
the  writing  of  all  insurance  available  or  limiting  the 
amount  of  insurance  that  may  be  written  in  the  State ; 
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nor  for  the  purpose  of  canceling  any  or  aU  insurance 
now  in  force  herein.    This  is  too  plain  for  argument. 

Moreover,  when  we  consider  the  growth  and  great 
evils  of  the  trusts  and  combines,  and  the  legislation 
enacted,  in  almost  if  not  all  of  the  States  and  Terri- 
tories of  the  Union  and  by  the  Congress  of  the  United 
States,  to  suppress  and  destroy  them,  it  is  almost  in- 
conceivable to  believe  that  it  was  the  design  of  the 
Legislature  of  this  State,  at  a  single  stroke,  to  re- 
peal all  laws  regarding  this,  one  of  the  oldest  and 
greatest  trusts  that  exists  in  the  country. 

If  I  remember  correctly  this  is  one  of  the  first 
trusts  this  court  declared  was  illegal,  and  in  conse- 
quence thereof  imposed  heavy  fines  against  the  va- 
rious companies  which  were  members  thereof. 

I  am,  therefore,  firmly  of  the  opinion  that  not  only 
1;he  anti-trust  laws  of  the  State,  common  law  or  stat- 
utory, are  in  full  force  and  effect,  but  also  that  the  in- 
formation filed  charges  a  good  cause  of  action  against 
the  respondents. 

in.     This  brings  us  to  the  consideration  of  the 

question,  has  this  court  the  jurisdic- 

Quo  Warranto:      tion  to  issue  a  restraining  order  or  tem- 

Alded  by  ....  ,  .   ^^.     .        .  ,      - 

Injunction.  porary  mjunction  which  is  in  aid  of  or 

ancillary  to  the  quo  warranto  proceed- 
ing pending  herein? 

When  this  question  was  first  suggested,  I  was  of 
the  opinion  that  we  had  no  such  authority,  but  after  a 
thorough  investigation  of  the  question  I  have  changed 
my  mind  and  am  now  of  the  opinion  that  this  court 
has  that  power. 

Mr.  High,  in  his  estimable  work  on  Injunctions  (4 
Ed.),  pages  7,  8  and  11,  sections  4,  5  and  7,  in  treat- 
ing of  temporary  injunctions,  among  other  things, 
says: 

**4.  The  sole  object  of  an  interlocutory  injunction 
is  to  preserve  the  subject  in  controversy  in  its  then 
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condition,  and,  without  determining  any  question  of 
right,  merely  to  prevent  the  further  perpetration  of 
wrong,  or  the  doing  of  any  act  whereby  the  right  in 
controversy  may  be  materially  injured  or  endangered. 
It  cannot  be  used  for  the  purpose  of  taking  property 
out  of  the  possession  of  one  party  and  putting  it  into 
the  possession  of  another,  nor  does  it  go  to  the  extent 
of  ordering  defendant  to  undo  what  he  has  already 
done,  since  it  might  thereby  be  productive  of  as  much 
injury  to  defendant  as  that  of  which  the  party  ag- 
grieved complains.  The  jurisdiction,  therefore,  being 
exercised  to  prevent  the  further  continuance  of  in- 
jurious acts,  rather  than  to  imdo  what  has  already 
been  done,  on  an  interlocutory  application  for  an  in- 
junction, courts  of  equity  will  only  act  prospectively, 
and  will  interpose  only  such  restraint  as  may  suflSce 
to  stop  the  mischief  complained  of  and  preserve  mat- 
ters in  statu  quo.  And  where  the  granting  of  an  inter- 
locutory injunction  involves  the  decision  of  a  novel 
question  of  law  of  grave  importance  and  serious  diffi- 
culty, the  injunction  should  be  denied.  And  the  court 
should  not,  upon  an  interlocutory  application,  enter 
a  final  decree  granting  a  perpetual  injunction. 

**5.  It  is  to  be  constantly  borne  in  mind  that  in 
granting  temporary  relief  by  interlocutory  injunction, 
courts  of  equity  in  no  manner  anticipate  the  ultimate 
determination  of  the  questions  of  right  involved.  They 
merely  recognize  that  a  sufficient  case  has  been  made 
out  to  warrant  the  preservation  of  the  property  or 
rights  in  issue  in  statu  quo  until  a  hearing  upon  the 
merits,  without  expressing,  and  indeed  without  hav- 
ing the  means  of  forming  a  final  opinion  as  to  such 
rights.  And  in  order  to  sustain  an  injunction  for  the 
protection  of  property  pendente  lite  it  is  not  neces- 
sary to  decide  in  favor  of  plaintiff  upon  the  merits,  nor 
is  it  necessary  that  he  should  present  such  a  case  as 
will  certainly  entitle  him  to  a  decree  upon  the  final 
hearing,  since  he  may  be  entitled  to  an  interlocutory 
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injunction,  although  his  right  to  the  relief  prayed  may 
ultimately  fail.  Nor  is  the  decision  of  the  court  in 
granting  or  refusing  a  preliminary  injunction  conclu- 
sive upon  either  the  court  or  parties  on  the  subsequent 
disposition  of  the  cause  by  final  decree.    .    .    . 

**7.  Except  in  cases  of  special  injunctions  to  stay 
waste  or  prevent  other  irreparable  injury,  the  bill 
should  generally  show  some  primary  equity  in  aid  of 
which  the  injunction  is  asked,  and  the  relief  is  granted 
as  ancillary  to  or  in  support  of  the  primary  equity 
whose  enforcement  is  thus  sought.  And  it  is  incum- 
bent upon  the  party  seeking  relief  by  interlocutory 
injunction  to  show  some  clear  legal  or  equitable  rights, 
and  a  well  grounded  apprehension  of  immediate  in- 
jury to  those  rights.'' 

The  information  in  this  case  charges  the  respond- 
ents with  a  violation  of  the  anti-trust  laws  of  the  State, 
and  that  thereby  they  have  usurped  authority  and 
powers  not  granted  to  them  by  their  licenses  to  do 
business  in  this  State,  for  which  the  Attorney-Gen- 
eral asks  that  they  be  fined  and  otherwise  punished; 
and  in  addition  thereto  the  information  charges  that 
respondents  in  pursuance  to  said  usurpation  and 
abuse  of  power,  are  threatening  to  and  will  commit  an 
irreparable  injury  to  the  State  and  the  citizens  thereof, 
if  not  restrained  or  enjoined  from  so  doing  during 
the  pendency  of  the  suit. 

A  similar  question  came  before  the  Supreme 
Court  of  Ohio  in  the  case  of  State  ex  rel.  v.  Board  of 
Supervisors,  70  Oh.  St.  341.  In  that  case,  as  in  this, 
it  was  contended  by  the  respondents  that  under  the 
Constitution  of  that  State,  the  Supreme  Court  had  no 
jurisdiction  to  issue  a  temporary  injunction  in  aid  of 
the  quo  warranto  proceeding  therein  pending.  The 
Constitution  of  Ohio  in  regard  to  issuing  original 
writs  is  practically  the  same  as  ours,  and  neither  in 
express  terms  authorizes  the  Supreme  Court  to  issue 
an  injunction;  but  that  court  held  that  it  had  the  im-. 
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plied  or  inherent  authority  to  issue  an  injunction  in 
aid  of  a  qico  warranto  proceeding  pending  therein, 
which  it  unquestionably  had  jurisdiction  to  try  and 
determine.  In  discussing  that  question  the  court  said : 
**It  is  urged  that  we  are  without  authority  to 
make  the  order  which  the  motion  contemplates.  The 
present  action  is  a  resort  to  our  original  jurisdiction. 
That  we  have  not  original  jurisdiction  of  suits  for  in- 
junctions is  entirely  clear.  If  the  language  of  sec- 
tion 5573,  Revised  Statutes,  should  be  thought  appro- 
priate to  confer  it,  the  eifect  to  be  given  to  that  sec- 
tion would,  nevertheless,  be  indicated  by  section  two 
of  article  four  of  the  Constitution,  which  ordains  that 
*it  [the  Supreme  Court]  shall  have  original  jurisdic- 
tion in  quo  warranto,  mandamus,  habeas  corpus  and 
procedendo,  and  such  appellate  jurisdiction  as  may  be 
provided  by  law.'  Applying  to  this  grant  the  maxim, 
Expressio  unius  est  exclusio  alterius,  the  conclusion 
is  irresistible  that  the  General  Assembly  cannot  add 
to  the  enumerated  subjects  of  our  original  jurisdic- 
tion. [Marbury  v.  Madison,  1  Cranch,  49;  Kent  v. 
Mahaflfy,  2  Ohio  St.  498.]  But  our  original  jurisdic- 
tion in  quo  warranto  is  not  doubted,  and  we  have  to 
inquire  whether  the  desired  order  may  be  made  in  its 
exercise.  In  the  consideration  of  that  question  the 
case  of  Yeoman  v.  Lasley,  36  Oh.  St.  416,  is  suggest- 
ive. The  proceeding  in  this  court  was  for  the  reversal 
of  a  judgment  which  the  district  court  had  rendered 
in  a  suit  for  the  foreclosure  of  a  mortgagor's  equity 
of  redemption.  An  injunction  was  not  sought  in  the 
original  suit,  nor  was  a  right  to  that  relief  presented 
to  the  court  below  or  considered  by  it.  The  question 
for  ultimate  determination  by  this  court  was  whether 
the  district  court  had  erred  in  the  decision  of  the  case 
which  has  been  presented  to  it.  But  this  court,  upon 
an  application  originally  made  here,  allowed  an  in- 
junction in  favor  of  one  of  the  parties  to  the  proceed- 
ing in  error  and  against  his  adversary  for  *  the  protec- 


Digitized  by 


Google 


300        SUPREME  COURT  OF  MISSOURI, 

state  ex  rel.  v.  Assurance  Oompanies. 

tion  of  the  rights  of  the  parties  in  the  suit  or  matter 
under  review,  on  error.'  It  is  true  that  it  is  said  in  the 
opinion  that  in  allowing  the  injunction  the  court  was 
exercising  appellate,  and  not  original,  jurisdiction. 
But  as  it  was  not  a  part  of  the  jurisdiction  invoked 
by  the  suit  and  exercised  or  refused  by  the  district 
court,  it  could  be  regarded  as  appellate  jurisdiction 
only  because  the  order  to  be  made  was  necessary  to 
the  proper  and  effective  exercise  of  the  appellate  jur- 
isdiction to  reverse  the  judgment  which  the  district 
court  had  rendered  in  the  suit  to  foreclose.  It  has  not 
been  suggested,  and  it  obviously  could  not  be  main- 
tained, that  our  authority  for  the  exercise  of  the  origi- 
nal jurisdiction  which  the  Constitution  confers  upon 
us  is  less  complete  than  for  the  exercise  of  the  appel- 
late jurisdiction  which  we  derive  from  the  statutes. 
The  pertinent  inference  from  the  case  cited  is  that  a 
court  has  authority  to  make  any  judicial  order  which, 
from  the  nature  of  the  case,  may  be  necessary  to  the 
effective  exercise  of  its  jurisdiction,  whether  original 
or  appellate.  Jurisdiction  is  the  power  to  hear  and 
determine  the  subject-matter  in  controversy  between 
the  parties  to  a  suit.  Authority  to  determine  is  exer- 
cised in  the  form  of  judgments,  decrees  and  orders, 
and  it  implies  power  to  make  all  such  orders  as  may  be 
appropriate  to  the  case  presented  and  necessary  to 
give  practical  effect  to  the  final  judgment,  as  well  as 
to  preserve  the  subject  of  the  action,  pending  the. final 
determination  of  the  case.  In  Kerr  at  al.  v.  Trego, 
47  Pa.  St.  292,  it  is  appropriately  said  that  'all  bodies, 
except  the  Legislature,  are  under  law,  and  therefore 
for  all  transgressions  of  the  law  are  subject  to  the 
judicial  power  established  by  the  Constitution.'  This 
is  a  public  action,  and  its  subject  is  the  administration 
of  the  laws  which  provide  for  the  conduct  of  popular 
elections.  The  more  limited  subject  of  inquiry  started 
by  this  motion  is  the  administration  of  those  laws 
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pending  the  case  in  quo  warranto.  Since  the  princi- 
pal action  involves  its  incidents,  the  court  of  common 
pleas,  which  alone  has  original  jurisdiction  of  suits  for 
injunctions,  cannot  with  propriety  exercise  that  juris- 
diction with  respect  to  the  subject  of  the  action  which 
is  pending  here ;  and  it  is  entirely  clear  from  the  de- 
cisions already  adverted  to,  as  well  as  from  the  obvious 
force  of  the  reasons  involved,  that  those  having  the 
apparent  right  should  be  protected  in  the  exercise  of 
these  public  functions.  The  power  to  grant  an  an- 
cillary injunction  for  that  purpose  is  inherent  in  the 
court  which  has  jurisdiction  of  the  principal  subject. 
The  case  is  novel  only  in  the  application  of  familiar 
principles  of  obvious  necessity/^ 

That  ruling,  in  my  opinion,  is  unquestionably  cor- 
rect, for  it  would  be  useless  for  a  court  to  try  a  cause 
if  it  had  no  authority  or  means  by  which  it  could  en- 
force or  protect  the  rights  and  interests  of  the  parties 
involved  therein  after  they  had  been  adjudicated. 

It  seems  to  me  to  be  unanswerable  to  say  that 
where  a  court  is  given  express  authority  to  try  a  cause, 
it  must  also  by  implication,  have  the  power  to  do  all 
the  things  that  are  incident  to  that  trial,  or  are  neces- 
sary to  be  done  in  order  to  carry  into  full  force  and 
effect  the  judgment  or  decree  the  law  authorizes  the 
court  to  render  therein.  [ShuU  v.  Boyd,  251  Mo, 
452.] 

It  is  not  doubted  but  that  this  court  has  jurisdic- 
tion to  try  and  determine  a  quo  warranto  proceeding, 
which  this  is,  and  if  it  is  necessary,  as  it  appears  to  be 
by  the  information  filed  in  this  case,  to  preserve  the 
statu  quo  of  the  parties  to  the  suit  ancj  the  rights  in- 
volved therein  to  issue  a  temporary  injunction  during 
the  pendency  of  the  proceedings,  in  order  that  full 
force  and  effect  may  be  given  to  the  judgment  which 
may  be  rendered  herein,  then  I  think  the  court  has  the 
implied,  if  not  the  inherent  power,  to  issue  a  tempo- 
rary injunction  in  aid  of  the  quo  warranto  proceeding. 
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I  am,  therefore,  of  the  opinion  that  the  demurrer 
should  be  overruled,  and  that  a  temporary  injunction 
should  issue. 

All  concur  as  to  paragraphs  one  and  two,  except 
Walker,  J.,  who  dissents  from  the  opinion  in  toto; 
Bond,  J.,  concurs  in  result ;  Lamm,  C.  J.,  and  Graves, 
and  Bond,  J  J.,  concur  in  the  third  paragraph ;  Brown, 
Walker  and  Faris,  J  J.,  dissent  as  to  the  third  para- 
graph. 
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THE  STATE  ex  rel.  CITY  OF  DEXTER  v.  JOHN 
P.  GORDON,  State  Auditor, 

In  Banc,  June  28,  1913. 

1.  CITY  INDEBTEDNESS:  Constitutional  Limitation  Prohibi- 
tory: Strictly  Construed.  The  proyisions  of  sections  12  and 
12ia  of  article  10  of  the  Constitution,  declaring  that  no  city 
shall  be  allowed  to  become  Indebted  in  excess  of  ten  per  cent 
of  "the  value  of  the  taxable  property  therein,  to  be  ascertained 
by  the  assessment  next  before  the  last  assessment  for  state  and 
county  purposes,  previous  to  the  incurring  of  said  Indebtedness," 
are  prohibitory  self-enforcing,  and  to  be  strictly  observed. 


:  What  Assessments  are  Meant:  Must  Be  Those  Com- 
pleted by  State  Board.  The  assessments  to  be  considered  In 
determining  whether  a  proposed  indebtedness  exceeds  the  con- 
stitutional limitation,  in  view  of  the  words  that  such  indebt- 
edness cannot  exceed  ten  per  cent  of  "the  value  of  the  taxable 
property  therein,  to  be  ascertained  by  the  assessment  next  before 
the  last  assessment  for  state  and  county  purposes,"  are  the  two 
successive,  antecedent,  completed  assessments  made  by  the  State 
Board  of  Equalization  previous  to  Incurring  the  Indebtedness; 
that  is,  previous  to  the  time  of  the  popular  election  to  increase 
the  indebtedness.  If  it  was  proposed  to  hold  an  election  in 
August,  1912,  to  Increase  the  city  indebtedness,  and  the  assess- 
ment as  of  June  1,  1911,  had  not  then  been  completed  by  the 
State  Board  of  Equalization,  the  taking  of  the  assessment  as 
of  June  1,  1910,  as  the  basis,  would  not  be  in  compliance  with 
the  Constitution,  for  its  language  means  that  it  must  be  "the 
assessment  next  before"  that  completed  assessment  The  assess- 
ment that  the  Constitution  contemplates  was  the  one  as  of  June 
1,  1909,  and  if  the  taxable  value  of  the  property  within  the  city, 
as  shown  by  that  assessment,  was  $486,466,  a  bond  issue  of 
$53,000,  voted  in  August,  1912,  was  in  excess  of  the  constitutional 
limit,  and  the  State  Auditor  properly  refused  to  register  them. 
Eeld,  by  BOND,  J.,  dissenting,  with  whom  GRAVES  and 
PARIS,  J  J.,  concur,  that  the  Indebtednes  is  not  incurred 
until  the  bonds  are  authorized  by  the  city  council,  after 
a  vote  of  the  people  authorizing  the  indebtedness;  and 
If  at  that  time,  the  assessment  for  1911  had  been  com- 
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pleted  by  the  State  Board  of  Bquallzation,  although  it 
had  not  been  completed  at  the  time  of  the  popular  yote» 
the  assessment  of  1910  should  have  been  taken  as  the 
basis  for  ascertaining  the  amount  of  debt  the  city  might 
incur;  and  as  the  vote  was  taken  in  August,  1912,  and  the 
State  Board  completed  the  assessment  for  1911  in  Septem- 
ber, 1912,  and  the  city  council  by  ordinance  in  October, 
1912,  authorized  the  issuance  of  the  bonds,  the  two  assess- 
ments properly  considered  were  those  of  1911  and  1910, 
and  the  one  of  1910  was  "the  assessment  next  before  the 
last  assessment  for  state  and  county  purposes,  previous 
to  the  incurring  of  such  indebtedness,"  and  as  that  assess- 
ment showed  an  assessed  valuation  of  $557,786,  bonds  to 
the  amount  of  $53,000  were  legal. 


— — :  :  Duty  of  Auditor.    The  State  Auditor  is  not 

a  judicial  officer,  but  every  executive  officer  when  called  upon 
to  act  officially  must  determine  whether  upon  the  facts  the  law 
requires  him  to  do  a  certain  thing. 


Mandamus. 

Wbit  denied. 

Thomas  N.  Dysart  for  relator. 

(1)  An  assessment  cannot  be  considered  com- 
pleted until  it  has  passed  the  State  Board  of  Equaliza- 
tion. Prickett  V.  Marceline,  65  Fed.  469 ;  Lake  County 
V.  Standley,  24  Colo.  1 ;  McLean  v.  Valley  County,  74 
Fed.  389.  (2)  The  limit  of  indebtedness  is  deter- 
mined by  the  assessed  valuation  in  force  at  the  time 
bonds  are  issued  and  not  by  the  time  they  are  voted. 
1  Dillon  on  Municipal  Corporations  (5  Ed.),  sec.  207; 
Coming  v.  Mead  County,  102  Fed.  57 ;  Prickett  v.  Mar- 
celine, 65  Fed  469;  Dudley  v.  Lake  County,  80  Fed. 
677;  Electric  Co.  v.  Newton,  42  Fed.  723.  It  will 
be  noted  in  connection  with  a  review  of  the  above  cases 
that  neither  our  Constitution  nor  our  statute  prohibits 
voting  or  authorizing  bonds  in  excess  of  constitutional 
limitation ;  they  merely  prohibit  their  issue,  the  words 
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used  being  ''nor  shall  any  indebtedness  be  allowed  to 
be  incurred."  (3)  The  vote  of  the  electors  did  not 
create  an  existing  indebtedness.  The  debt  is  not  in- 
curred until  the  bonds  are  issued.  Electric  Co.  v.  New- 
ton, 42  Fed.  723. 


John  T.  Barker  J  Attorney-General,  and  Ernest  A. 
Green,  Assistant  Attorney-General,  for  respondent 

(1)  An  assessment  cannot  be  considered  as  com- 
plete until  it  has  passed  the  State  Board  of  Equaliza- 
tion. Therefore,  the  assessment  based  on  ownership 
as  of  June  1,  1911,  not  being  equalized,  at  the  time  the 
bond  issues  were  voted,  August  5,  1912,  was  not  an 
assessment  within  the  meaning  of  the  Constitution. 
Sees.  12  and  12a,  art.  10,  Constitution ;  Sec.  9544,  E.  S. 
1909;  Sec.  11411,  B.  S.  1909;  Prickett  v.  Marceline,  65 
Fed.  469;  Lake  County  v.  Standley,  24  Colo.  1;  Mc- 
Lean V.  Valley  County,  74  Fed.  389.  (2)  The  limit 
of  indebtedness  under  sections  12  and  12a  of  article  10 
of  the  Constitution  is  determined  by  the  assessment 
next  before  the  last  at  the  time  the  bonds  are  voted 
by  the  people,  and  not  at  the  time  the  bonds  are  ac- 
tually issued.  Therefore,  both  bond  issues  are  in- 
valid in  this  case,  and  the  bonds  are  not  entitled  to 
registration.  Sees.  12  and  12a,  art.  10,  Constitution ; 
Sec.  9544,  E.  S.  1909;  Prickett  v.  Marceline,  65  Fed. 
474;  State  v.  Babcock,  24  Neb.  640;  Eailroad  v.  Wilber^ 
63  Neb.  627;  Evans  v.  McFarland,  186  Mo.  726. 

WALKEE,  J. — This  is  a  proceeding  by  manda- 
mus instituted  by  the  relator,  a  city  of  the  fourth  class^ 
against  the  respondent,  the  State  Auditor,  to  compel 
the  latter  to  register  certain  bonds. 

251  MO.--20 
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The  respondent  refused  to  register  the  bonds,  and 
relator  applied  for  and  was  granted  an  alternative 
writ  of  mandamus  in  this  court,  to  which  the  respond- 
ent made  return,  alleging  among  other  things  that  said 
bonds  were  illegally  issued,  a  more  detailed  statement 
of  said  return  being  hereinafter  set  out. 

The  facts  as  disclosed  by  the  petition  are  as  fol- 
lows : 

On  the  16th  day  of  July,  1912,  said  city  enacted 
an  ordinance  directing  a  special  election  to  be  held 
on  the  5th  day  of  August,  1912,  for  the  purpose  of 
voting  on  two  propositions:  (1)  to  issue  $25,000  in 
bonds  to  provide  funds  to  construct  a  public  sewer 
system;  (2)  to  issue  $28,000  in  bonds  to  provide  funds 
to  construct  a  system  of  waterworks ;  said  election  was 
held  at  the  time  appointed ;  the  two  propositions  were 
voted  on  separately,  and  more  than  two-thirds  of  the 
votes  cast  on  each  were  in  favor  of  same ;  the  returns 
of  said  election  were  canvassed  and  the  result  was 
properly  declared;  on  the  7th  day  of  October,  1912, 
the  board  of  aldermen,  by  an  ordinance  duly  enacted, 
authorized  the  issuance  of  said  bonds ;  ordinances  were 
also  enacted  providing  for  the  levy  of  taxes  to  pay 
the  principal  and  interest  on  said  bond  issues. 

The  assessed  valuation  of  the  taxable  property 
within  said  city,  based  on  the  ownership  as  of  June  1, 
1909,  amounted  to  $483,466;  the  assessed  valuation 
of  the  taxable  property  therein  based  on  the  owner- 
ship as  of  June  1,  1910,  amounted  to  $557,786.  Said 
bonds  were  presented  to  the  Auditor  for  registration 
on  the  7th  day  of  October,  1912.  In  determining  the 
per  centum  which  the  total  amount  of  said  bonds  bore 
to  the  taxable  property  of  said  city,  the  board  of  alder- 
men was  governed  by  the  assessed  valuation  based  on 
the  taxable  ownership  of  property  therein  as  of  June 
1,  1910. 
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On  the  day  of  the  special  election  for  voting  upon 
the  issuance  of  said  bonds,  to-wit,  the  5th  day  of  Au- 
gust, 1912,  the  State  Board  of  Equalization  was  still 
in  session  performing  the  duties  prescribed  by  section 
11411,  Revised  Statutes  1909,  that  is,  the  equalization 
of  the  values  of  real  and  personal  property  among 
the  several  counties  of  the  State,  as  for  June  1,  1911, 
for  the  purpose  of  taxation,  and  said  State  board  did 
not  complete  its  duties  until  the  1st  day  of  Septem- 
ber, 1912.  It  is  admitted  that  the  requirements  of  the 
law  in  regard  to  the  presentation  of  said  bonds  to  the 
Auditor  for  registration,  and  the  tendering  of  the 
proper  fee  for  same  have  been  complied  with. 

Respondent's  return  to  the  alternative  writ  of 
mandamus  issued  herein  was  to  this  effect:  (1)  that 
said  writ  did  not  set  forth  facts  suflScient  to  entitle  re- 
lator to  relief;  (2)  that  it  appeared  on  the  face  of 
said  writ  that  on  the  date  of  the  election  therein  re- 
ferred to,  the  State  Board  of  Equalization  was  in  ses- 
sion engaged  in  the  performance  of  its  statutory  duties 
of  equalizing  the  valuation  of  real  and  personal  prop- 
erty among  the  several  counties  of  the  State,  and  had 
not  at  that  time  equalized  the  assessment  based  on 
the  ownership  of  said  property  as  of  June  1,  1911; 
that  under  the  Constitution  of  this  State,  sections  12 
and  12a  of  article  10,  relator  could  not  become  in- 
debted to  an  amount  exceeding  ten  per  centum  of  the 
valuation  of  its  taxable  property  based  on  the  owner- 
ship of  same  as  of  July  1,  1909,  on  which  date  the 
assessed  value  of  the  taxable  property  of  relator 
amounted  to  $488,466;  that  the  total  amount  of  the 
indebtedness  of  said  relator,  including  the  aggregate 
amount  of  said  bonds  presented  for  registration,  was 
$54,500. 

The  only  question  for  consideration  is  whether 
the  total  valuation  of  the  property  of  said  city  has 
been  based  on  the  proper  year  in  determining  whether 
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the  per  centum  which  said  bonds  bear  to  same  is 
within  the  limits  of  the  Constitution. 

A  review  of  the  provisions  of  the  State  Constitu- 
tion relative  to  the  matter  under  consideration  is  nec- 
essary to  determine  whether  the  peremptory  writ 
should  be  issued  or  the  proceeding  dismissed. 

Sections  12  and  12a  of  article  10  of  the  Constitu- 
tion prohibit  any  subdivision  of  the  State,  therein 
named,  from  incurring  any  indebtedness 
9^^7^.  ^  in  any  year  in  excess  of  the  income  and 

Indebtedness* 

revenue  for  such  year,  unless  at  least  two- 
thirds  of  the  voters  of  such  subdivision  assent  to  such 
indebtedness,  which  in  no  event  can  exceed  ten  per 
centum  of  the  total  assessed  value  of  the  taxable  prop- 
erty, of  such  subdivision  at  the  assessment  of  same 
next  before  the  last  assessment  made  by  the  State 
Board  of  Equalization,  previous  to  the  incurring  of 
such  indebtedness.  That  these  sections  are  manda- 
tory is  evident  from  the  purpose  of  their  adoption, 
which  was  to  definitely  limit  the  power  to  incur  in- 
debtedness and  to  base  same  on  an  assessment  suflS- 
ciently  remote  that  the  advantages,  real  or  specula- 
tive, derived  from  the  incurring  of  such  indebtedness, 
may  in  no  way  influence  the  assessment  of  the  prop- 
erty of  such  subdivision.  Being  mandatory  these  sec- 
tions should  be  strictly  construed,  and  each  step  re- 
quired to  be  taken  literally  followed.  In  2  Lewis's 
Sutherland  on  Statutory  Construction  (2  Ed.),  sec. 
627,  p.  1135,  the  rule  deduced  from  many  cases  is 
that  to  render  a  mandatory  law  available  its  direc- 
tions should  be  strictly  complied  with.  Unless  this  is 
done,  the  proceedings  thereunder  are  void.  This  rule 
is  applicable  to  constitutions  as  well  as  statutes.  A 
deviation  therefrom  would  tend  to  defeat  the  purpose 
of  the  framers  of  the  Constitution.  Selfish  interests 
prompted  by  a  desire  to  increase  indebtedness  might, 
if  a  next  previous  assessment  were  taken  as  a  basis, 
put  influences  at  work  to  so  increase  the  assessment 
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as  to  accomplish  their  purpose.  [State  ex  rel.  v. 
Cornwell,  40  S.  C.  26.]  This  is  impossible  if  the  con- 
stitutional mandate  is  obeyed.  The  Constitution,  in 
this  regard,  is  a  prohibition,  and,  therefore,  self-en- 
forcing, as  has  been  declared  by  this  court  in  Hanni- 
bal &  St.  Joseph  Eailroad  v.  Board  of  Equalization, 
64  Mo.  294,  and  State  ex  rel  v.  Van  Every,  75  Mo. 
530. 

To  sunmiarize,  it  follows  that  to  create  a  valid 

indebtedness    certain    prerequisites    are    necessary: 

First,  the  constituted  authority  of  the  sub- 

•        division  of  the  State  must  ascertain  the 

steeps.  total  value  of  the  taxable  property  of  same 

at  the  assessment  next  before  the  assess- 
ment previous  to  the  incurring  of  the  indebtedness; 
and,  second,  if  it  be  found  that  such  indebtedness  will 
not  exceed  ten  per  centum  of  the  assessed  valuation 
of  the  property  of  such  subdivision,  based  on  the  as- 
sessment required  to  be  taken  to  determine  such  per 
centum,  then  a  proposition  must  be  submitted  to  the 
voters  to  enable  them  to  approve  or  reject  such  propo- 
sition; if  approved  by  the  required  majority,  bonds 
may  be  issued  which  before  negotiation  are  to  be  reg- 
istered by  the  State  Auditor. 

The  ''assessments"  designated  in  the  Constitu- 
tion as  necessary  to  be  considered  in  determining  the 
per  centum  of  indebtedness,  mean  the 
5^'*y^^  ^  two  successive,  antecedent,  completed  as- 

Atsessments.  sessments  made  by  the  State  Board  of 
Equalization  previous  to  the  incurring  of 
the  indebtedness.  [Culbertson  v.  Fulton,  127  HI.  30,  1. 
c.  37;  Wilkinson  v.  Van  Orman,  70  Iowa,  230;  Prickett 
V.  Marceline,  65  Fed.  469;  Eailroad  v.  Wilber,  63  Neb. 
I.  c.  627.]  This  must  be  true,  for  until  the  State  Board 
of  Equalization  has  completed  its  labors  the  total 
amount  of  taxable  property  in  any  subdivision  cannot 
be  determined.     The  authorities  cited  afford  ample 


Digitized  by 


Google 


310        SUPREME  COURT  OF  MISSOURI, 

State  ex  rel.  v.  Gordon. 

support  for  the  correctness  of  this  conclusion.  If 
space  permitted,  the  unanswerable  arguments  in  this 
behalf  of  Philips,  J.,  in  Prickett  v.  Marceline,  supra, 
afterwards  affirmed  by  the  United  States  Circuit 
Court  of  Appeals,  might  be  appropriately  quoted. 

On  completed  assessments,  therefore,  the  consti- 
tuted authority  of  any  subdivision  must  base  its  action 
in  determining  the  per  centum  of  indebtedness.  By 
way  of  illustration,  it  if  was  proposed  to  authorize  the 
incurring  of  an  indebtedness  in  1912,  and  the  assess- 
ment as  of  June  1,  1911,  had  not  been  completed,  the 
taking  of  the  assessment  as  of  June  1,  1910,  as  the 
basis,  would  not  be  in  compliance  with  the  Constitu- 
tion, for  the  reason  that  the  assessment  required  to  be 
taken  is  that  of  June  1,  1909. 

The  closing  clause  of  the  constitutional  limita- 
tion under  discussion,  expressed  in  the  words  **  pre- 
vious to  the  incurring  of  such  indebtedness"  has  ref- 
erence to  the  time  when  the  constituted  authority  of  a 
subdivision  is  required  to  ascertain  whether  the  pro- 
posed indebtedness  exceeds  the  constitutional  limit 
and  not  to  the  time  when  such  debt,  if  authorized,  will 
become  obligatory. 

The  foregoing  general  deductions  are  applicable 
under  the  facts  in  the  case  at  bar.  Relator,  the  city  of 
Dexter,  is  one  of  the  subdivisions  named  in  the  Con- 
stitution; the  board  of  aldermen  of  said  city  is  the 
constituted  authority  under  the  statute  (Sees.  9355, 
9544,  B.  S.  1909)  to  initiate  a  proceeding  for  the 
incurring  of  an  indebtedness  and  to  issue 
Excessive         bonds,  upon  being  legally  authorized  so 

Indebtedness.     .       j       .  x      /?  a    x* 

to  do,  in  payment  of  same.  Actmg  un- 
der this  power,  said  board  adopted  an  ordinance  di- 
recting the  holding  of  a  special  election  for  the  pur- 
pose of  enabling  the  voters  to  approve  or  reject  a 
proposition  for  the  issuance  of  bonds  aggregating  the 
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sum  of  $53,000.  The  board  in  ascertaining  whether  the 
proposed  indebtedness  was  within  the  constitutional 
limit  took  the  assessment  as  of  June  1,  1910,  at  which 
time  the  assessment  of  June  1,  1911,  was  not  com- 
pleted. On  this  basis  the  proposition  was  submitted 
to  the  voters,  who  approved  same  by  the  required  ma- 
jority and  the  bonds  were  issued,  and  submitted  to  the 
Auditor  for  registration.  The  action  of  the  board  in 
taking  the  assessment  as  of  June  1,  1910,  was  unau- 
thorized, and  the  assessment  as  of  June  1, 1909,  should 
have  been  taken  as  the  basis  because  it  was  ''the  as- 
sessment next  before  the  last  assessment  previous  to 
the  incurring  of  the  indebtedness;''  but  the  assessed 
value  of  the  property  of  said  city  as  of  June  1,  1909, 
was  $485,466,  and  the  indebtedness  sought  to  be  in- 
curred was  $53,000,  or  more  than  ten  per  cent  of  said 
assessment. 

The  action  of  the  board  not  being  in  compliance 
with  the  Constitution,  and  the  proposed  indebtedness 
being  in  excess  of  the  prescribed  limit, 
'f'Tdlt*''*  *^^  bonds  are  void.  The  statute  (Sec. 
of  Aud  OP.  ^275^  R,  s.  1909)  does  not  call  for  judi- 
cial functions  on  the  part  of  the  State  Auditor.  He  is 
an  executive  oflScer.  But  every  executive  oflScer  when 
called  upon  to  act  officially  must  inquire  into  and  de- 
termine whether  on  the  facts  the  law  requires  him  to 
do  one  thing  or  another.  [Hoff  v.  County,  110  U.  S. 
53.]  The  Auditor  has  determined  in  this  case,  and 
properly  so,  that  the  requirements  of  the  Constitution 
have  not  been  complied  with;  the  peremptory  writ 
should,  therefore,  be  denied  and  this  proceeding  dis- 
missed.   It  is  so  ordered. 

Lamm,  C.  J.,  Woodson  and  Brown,  J  J.,  concur; 
Bond,  J.,  dissents  in  opinion  filed,  in  which  Graves  and 
Paris,  J  J.,  concur. 
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DISSENTING  OPINION. 

STATEMENT. 

Relator,  the  city  of  Dexter,  asks  for  a 
mandamus  to  compel  State  Auditor  to  register  bonds 
for  $25,000  issued  by  relator  on  the  2nd  of  October, 
1912,  to  provide  funds  to  construct  a  public  sewer,  and 
to  register  bonds  for  $28,000  issued  on  the  same  date 
by  relator  to  procure  funds  to  construct  waterworks. 
Authority  was  given  to  issue  such  bonds  by  vote  of 
its  inhabitants  on  the  5th  of  August,  1912.  At  the 
time  said  vote  was  taken  the  State  Board  of  Equaliza- 
tion had  not  fully  completed  the  task  of  equalizing 
the  assessments  of  real  and  personal  property  con- 
tained in  the  city  of  Dexter  as  for  the  year  1911,  but 
did  complete  its  work  and  adjourn  on  the  1st  day  of 
September,  1912,  so  that  this  assessment  of  property 
was  in  all  respects  finished  one  month  before  the  issue 
of  the  two  sets  of  bonds  above  mentioned.  The  as- 
sessment of  the  property  in  said  city  on  September 
1,  1912  (for  the  year  1911),  amounting  to  $562,079 
(for  the  year  1910),  the  next  prior  assessment  to 
$557,786,  the  next  prior  assessment  (for  the  year 
1909),  amounted  to  $486,466.  The  amount  of  the  as- 
sessment (for  1910)  was  large  enough  to  warrant  the 
issuance  of  the  aforesaid  bonds,  since  the  amount  of 
the  bonds  and  all  other  indebtedness  of  the  relator 
city  was  less  than  ten  per  cent  of  the  assessment. 
And  the  only  question  presented  for  our  decision,  is 
whether,  under  the  Constitution,  the  bonds  in  question 
were  lawfully  issued  on  the  1st  of  October,  1912,  at 
which  date  the  assessment  of  the  relator's  property  as 
of  the  years  1911  and  1910  had  been  completed  in  all 
respects.  It  is  conceded  by  both  parties  that  the  con- 
stitutional provisions  have  been  complied  with  in  all 
respects  in  procuring  the  assent  of  the  voters  in  pro- 
viding for  the  pajToaent  of  the  bonds  and  that  they 
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should  be  registered,  provided  the  assessment  of  1910 
was  the  legal  basis  for  their  issuance. 

OPINION. 


BOND,  J.  (After  stating  the  facts  as  above). — 
The  constitutional  provisions  relating  to  the  issu- 
ance of  the  bonds  in  question  are,  to- wit: 

**Sec.  12.  Municipal  indebtedness,  limit  of — how 
increased — exceptions  as  to  St.  Louis  and  Kansas 
City — No.  .  .  .  city  .  .  .  shall  be  allowed  to 
become  indebted  in  any  manner  or  for  any  purpose  to 
an  amount  exceeding  in  any  year  the  income  and  reve- 
nue provided  for  such  year,  without  the  assent  of  two- 
thirds  of  the  voters  thereof  voting  at  an  election  to  be 
held  for  that  purpose;  nor  in  cases  requiring  such 
assent  shall  any  indebtedness  be  allowed  to  be  incur- 
red to  an  amount  including  existing  indebtedness,  in 
the  aggregate  exceeding  five  per  centum  on  the  value 
of  the  taxable  property  therein,  to  be  ascertained  by 
the  assessment  next  before  the  last  assessment  for 
state  and  county  purposes,  previous  to  the  incurring 
of  such  indebtedness:  .  .  .  and  provided  further, 
that  any  .  .  .  city  .  .  .  incurring  any  indebt- 
edness requiring  the  assent  of  the  voters  as  aforesaid^ 
shall,  before  or  at  the  time  of  doing  so,  provide  for 
the  collection  of  an  annual  tax  sufficient  to  pay  the 
interest  on  such  indebtedness  as  it  falls  due,  and  also 
to  constitute  a  sinking  fund  for  the  payment  of  the 
principal  thereof,  within  twenty  years  from  the  time 
of  contracting  the  same.    •    .    .  '*    [Art.  10,  sec.  12.] 

There  is  another  constitutional  amendment  (arti- 
cle 10,  section  12a)  which  permits  cities  of  the  class  of 
relator  to  incur  a  further  indebtedness  not  exceeding 
five  per  cent  to  purchase,  construct  and  own  water- 
works, etc,  which  does  not  otherwise  differ  from  the 
foregoing  and  therefore  is  not  inserted  and  for  the 
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same  reason  the  statutory  provision  on  the  subject, 
Revised  Statutes  .1909,  section  9544,  is  not  copied. 

The  purpose  of  the  adoption  of  the  above  consti- 
tutional amendments  providing  for  the  increase  of 
indebtedness  to  buy  waterworks  and  electric  light 
plants,  etc.,  was  considered  by  this  court  where  it  was 
said,  in  sustaining  a  purchase  of  an  old  waterworks 
plant,  that  this  might  be  rightfully  done, 
5*'"'*^!     X.         although  not  falling  within  the  letter  of 

Construction.  ^        .        .  ^  i  •,    -,     . 

the  Constitution.  The  court  added  m 
speaking  of  the  language  of  the  Constitution:  '*  *The 
construction  must  not  be  so  strict  or  technical  as  to 
defeat  the  evident  objects  and  purposes  of  their  crea- 
tion.' We  think  the  amendment  to  the  Constitution 
was  designed  by  the  people  to  enable  cities  of  the 
population  named  to  provide  themselves  with  water 
and  light  and  to  encourage  municipal  ownership  of  the 
water  supply  and  lighting  facilities.''  [State  ex  rel. 
V.  Allen,  183  Mo.  291.] 

Again,  this  court  has  said,  speaking  of  the  con- 
stitutional provisions  referring  to  bond  issues  (Con- 
stitution, art.  10,  sec.  12),  that  it  approved  and  adopted 
the  following  language  of  Mr.  Story  as  to  the  rule  of 
construction,  to-wit:  **  Every  word  employed  in  the 
Constitution  is  to  be  expounded  in  its  plain,  obvious 
and  common  sense  meaning,  imless  the  context  fur- 
nishes some  ground  to  control,  qualify  or  enlarge  it." 
[1  Story  Constitution  (5  Ed.),  sec.  451;  State  ex  rel. 
V.  Walker,  193  Mo.  1.  c.  710.]  With  this  view  of  the 
objects  of  the  above  constitutional  amendments  and 
the  method  of  arriving  at  their  meanings,  let  us  ium 
to  the  language  of  the  provision.  An  inspection  of  the 
terms  of  the  first  constitutional  amendment  shows  that 
it  was  adopted  to  give  the  city  power  by  the  scheme 
there  stated,  to  contract  debts  beyond  what  could  be 
paid  from  its  yearly  income  and  revenue,  upon  two 
conditions:  (1)  that  two-thirds  of  its  voters  at  a  spe- 
cial election  should  assent  to  the  future  creation  of  the 
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proposed  debt;  (2)  that  before  such  indebtedness 
should  be  contracted  or  created  the  amount  thereof 
added  to  all  other  existing  indebtedness,  to  the  city, 
should  not  exceed  five  (now  ten)  per  cent  of  the  tax- 
able property  therein,  to  be  estimated  on  "the  assess- 
ment next  before  the  last  assessment  for  state  and 
county  purposes,  previous  to  the  incurring  of  such  in- 
debtedness/'  When  these  two  steps  are  taken  and 
provisions  made  for  the  debt  and  interest  before  or  at 
the  time  of  taking  the  second  step,  then  the  Constitu- 
tion validates  the  indebtedness.  The  meaning  of  the 
language  which  defines  these  duties  is  too  plain  for 
comment,  for  it  is  as  directly  and  simply  stated  as 
words  can  make  it.  There  is  not  a  word,  a  line,  or 
a  sentence,  in  the  provision  under  review,  which  puts 
any  other  burden  upon  a  city,  seeking  to  achieve  the 
laudable  purpose  of  owning  its  own  sewers  and  water- 
works. Every  one  of  these  constitutional  require- 
ments was  strictly  complied  with  in  the  present  case, 
for  on  October  1  and  2,  1912,  when  the  bonds  were 
actually  issued,  there  was  in  existence  a  completed 
assessment  for  1911,  and  the  next  prior  assessment 
for  1910  was  amply  sufficient,  at  the  constitutional 
ratio  of  ten  per  cent,  to  justify  the  making  of  the  con- 
tract expressed  by  the  bonds. 

The  only  possible  doubt  which  could  arise  is,  as 
to  whether  the  issuance  of  the  bonds  or  the  vote  of 

authority  to  issue  them,  was  the  incurring 
AtseMment    Qf  fj^^  indebtedness?    This  question  as  to 

how  and  when  such  indebtedness  is  incur- 
red, has  been  set  at  rest  by  all  the  cases,  which  have 
dealt  with  it.  It  was  directly  adjudged  by  the  Fed- 
eral court  and  in  a  case  having  the  same  object  (erec- 
tion of  an  electric  plant)  sought  to  be  accomplished 
by  the  city  of  Dexter,  the  relator  herein.  It  was 
claimed  there  that,  under  the  assessment  existing  when 
the  vote  was  taken,  the  proposed  bond  issue  would  ex- 
ceed the  constitutional  limit,  but  it  was  shown  further 
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that,  when  the  bonds  were  in  fact  issued,  they  did  not 
exceed  five  per  cent  of  the  assessed  value  of  the  prop- 
erty as  prescribed  by  the  Iowa  Constitution,  for 
another  assessment  had  been  completed  before  the  ac- 
tual issuance  of  the  bonds.  The  court  held  for  that 
reason  they  were  valid,  using  this  language:  **The 
vote  of  the  electors  did  not  create  an  existing  indebted- 
ness. It  authorized  the  city  to  undertake  the  erection 
of  an  electric  plant.  The  city  authorities  in  carrying 
on  this  work,  are  subject  to  the  constitutional  limita- 
tion; but  no  debt  was  created  until  the  bonds  were 
issued  and  sold,  and  at  that  time  the  indebtedness  was 
not  increased  over  the  limitation  by  the  sale  of  the 
bonds."  (Italics  mine.)  [Thompson  Houston  Elec- 
tric Co.  V.  City  of  Newton,  42  Fed.  1.  c.  728.] 

The  same  doctrine  was  announced  in  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit.  There  the 
court  used  the  following  language:  *'The  debt 
created  by  the  bonds  in  this  case  was  incurred,  not  at 
the  time  the  board  of  commissioners  determined  that 
it  was  necessary,  nor  when  the  qualified  voters  of  the 
county  gave  authority  to  incur  it,  nor  at  the  date  of 
the  bonds  (they  having  been  antedated),  but  at  the 
date,  later  than  September  6,  1880,  when  the  bonds 
were  in  fact  issued  and  sold.''  [Dudley  v.  Board  of 
Commissioners,  80  Fed.  1.  c.  677.]  (Italics  mine.) 
And  again,  the  United  States  Circuit  Court  of  Ap- 
peals (Caldwell,  Sanborn  and  Thayer,  Circuit 
Judges)  said:  *'The  assessed  valuation  in  1879  was 
properly  rejected,  because,  although  the  vote  for  the 
bonds  was  cast  in  the  fall  of  that  year,  they  were  not 
issued  until  July,  1881,  long  after  the  assessment  of 
1880  had  been  made ;  and  it  was  the  assessed  valuation 
when  the  bonds  were  issued,  and  not  when  the  vote  for 
them  was  cast,  that  measured  the  permissible  debt.'* 
[Board  of  Commissioners  v.  Sutliflf,  97  Fed.  1.  c.  281.] 
(Italics  mine.)  Finally  it  was  said  by  the  same  tribu- 
nal and  the  same  three  circuit  judges,  speaking  on 
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the  exact  point  involved  in  this  proceeding,  to-wit: 
**The  defense  that  the  bonds  are  void  because  their 
aggregate  amount  is  in  excess  of  the  statutory  limi- 
tation rests  upon  the  proposition  that  the  limitation 
is  to  be  measured  by  the  assessed  valuation  of  the 
property  of  the  county  in  the  year  in  which  the  bonds 
were  voted  (1886),  and  not  in  the  year  in  which 
they  were  issued  (1888).  The  position  is  untenable, 
and  the  question  it  seeks  to  present  is  no  longer  open 
to  discussion  in  this  court.  The  assessed  valuation 
by  which  the  statutory  limitation  is  to  be  measured  is 
the  last  assessed  valuation  of  the  property  of  the 
county  before  the  bonds  are  issued,  not  the  last  one 
before  they  are  voted  or  directed  to  be  issued/'  [Cor- 
ning V.  Board  of  Commissioners,  102  Fed.  1.  c.  58.] 
(Italics  mine.) 

Equally  clear,  explicit,  and  conclusive  on  this  sub- 
ject is  the  doctrine  stated  in  the  text,  1  Dillon  on  Mu- 
nicipal Corporations  (5  Ed.),  p.  403,  sec.  207,  to-wit: 
** Where  a  vote  is  required,  the  validity,  of  bonds  is- 
sued pursuant  to  such  vote  is  to  be  determined  by  the 
last  assessed  valuation  of  the  property  before  the 
bonds  are  issued,  not  the  last  assessment  before  they 
are  voted  or  directed  to  be  issued.'' 

Again  the  question  was  necessarily  involved  and 
decided  likewise  by  this  court  speaking  through  Lamm, 
J.  The  case  involved  a  construction  of  the  exact  terms 
involved  in  the  present  case,  to-wit,  the  time  of  *  in- 
curring any  indebtedness,"  for  the  Constitution  speak- 
ing of  school  districts  prescribed  that,  ''Any  .  .  . 
school  district  .  .  .  incurring  any  indebtedness 
requiring  the  assent  of  the  voters  as  aforesaid,  shall 
before  or  at  the  time  of  doing  so/'  make  provision  by 
annual  taxation  to  pay  the  interest  and  create  a  sink- 
ing fund  for  the  payment  of  the  principal.  Said  the 
court:  *'The  Constitution  required  the  school  board 
to  provide  for  the  collection  of  an  annual  tax  for  a 
sinking  fund  and  to  pay  the  interest;  it  says  this  must 
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be  done  at  the  time  of  incurring  the  indebtedness  or 
before  that  time.  Here  it  was  done  before  the  bonds 
were  actually  sold  and  delivered.'*  Just  before  de- 
ciding this  point  the  learned  judge,  in  stating  what 
was  not  before  him,  said  we  are  not  called  upon  to 
decide  what  funds  could  be  used  *'to  pay  interest  on, 
and  creating  a  sinking  fund  for,  school  bonds  not  sold 
and,  therefore,  in  no  sense  an  indebtedness  of  the  dis- 
tricts/' [Black  V.  Early,  208  Mo.  1.  c.  312.]  (Italics 
his.)  This  language  taken  together  necessarily  im- 
plies by  exclusion  and  inclusion  that  the  indebtedness 
was  incurred  when  the  bonds  were  actually  sold  and 
delivered.  This  decision  is  correct,  controlling  and 
completely  in  harmony  with  the  law.  We  have  not 
been  able  to  find  in  the  whole  range  of  the  adjudged 
law  a  case  to  the  contrary. 

I  take  it,  therefore,  that  as  has  been  shown,  the  in- 
debtedness for  the  bonds  in  question  was  not  incurra- 
ble  until  the  issuance  and  sale.  Hence  no  doubt  can  ex- 
ist, that  it  was  the  duty  of  the  State  Auditor  to  re^ster 
them  as  prescribed  by  the  statute  (E.  S.  1909,  sec. 
1275),  for  they  were  submitted  to  him  after  full  com- 
pliance with  the  constitutional  requirements  applica- 
ble thereto. 

II. 

In  speaking  of  the  assessment  by  which  debts  or 
bonds  are  limited,  the  provision,  as  has  been  shown, 
proportions  the  amount  '*by  the  assess- 
Previous  ment  next  before  the  last  assessment  for 

Assessment. 

state  and  county  purposes,  previous  to 
the  incurring  of  such  indebtedness.**  This  last  phrase 
refers  and  can  only  refer  **to  the  last  assessment"  for 
State  and  county  purposes  which  occurs  immediately 
before  it.  The  slightest  glance  will  disclose  this  fact- 
It  constitutes  the  constitutional  method  of  defining 
and  pointing  out  and  making  certain  the  particular  as- 
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sessment  upon  which  the  bonds  are  to  be  based,  by 
describing  it  as  one  next  before  the  last  assessment 
which  preceded  the  incurring  of  the  indebtedness.  I 
cannot  conceive  how  the  expression,  ''previous  to  the 
incurring  of  such  indebtedness,''  can  describe  or  refer 
to  any  other  language  than  that  which  immediately 
preceded  it  and  from  which  it  is  only  separated  by  a 
comma.  Hence,  I  am  unable  to  follow  the  suggestion 
in  the  learned  principal  opinion  that  this  phrase  ''has 
reference  to  the  time  when  the  constituted  authority 
of  a  subdivision  is  required  to  ascertain  whether  the 
proposed  indebtedness  exceeds  the  constitutional  limit, 
and  not  to  the  time  when  such  debt,  if  authorized,  will 
become  obligatory."  If  this  suggestion  is  feasible, 
which  I  cannot  conceive,  still  it  could  not  be  practically 
applied,  in  my  opinion,  for  I  fail  to  discover  any  other 
language  in  any  part  of  the  constitutional  amendment, 
than  that  to  which  the  phrase  is  now  connected,  with 
which  it  could  be  joined  in  the  way  above  suggested. 
I  think  this  phrase  is  an  integral  part  and  quali- 
fier of  the  language  which  precedes  it.  It  occurs  in 
the  same  form  and  identical  connection  in  the  consti- 
tutions of  sister  States,  and  all  the  courts  which  have 
reviewed  it  have  uniformly  held  it  to  particularize 
that  "assessed  valuation"  which  must  immediately 
precede  the  incurrence  of  the  indebtedness,  the  only 
difference  between  those  States  and  our  State  being 
that  in  them  the  last  "assessed  valuation"  before  the 
debt  is  contracted,  is  also  the  basis  of  its  validity; 
while  under  our  Constitution,  it  is  the  next  to  last 
"assessed  valuation"  which  is  the  limit  of  indebted- 
ness. This  correct  view  is  also  taken  by  the  learned 
Attorney-General;  for  in  his  brief,  page  17,  he  says: 
"The  sole  question  involved  in  this  case,  viz.,  whether 
the  limitation  of  indebtedness  applies  as  of  the  date 
of  the  election  authorizing  the  issue  or  as  of  the  date 
on  which  the  bonds  were  actually  issued.  In  other 
words,  is  the  indebtedness  incurred  within  the  mean- 
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ing  of  these  provisions  at  the  time  the  bonds  were 
voted  or  at  the  time  they  are  issued!'*  As  has  been 
been  shown  the  uniform  answer  of  the  courts  in  this 
State,  the  Federal  tribunals,  and  elsewhere  is  that  the 
indebtedness  is  not  incurred,  in -cases  like  the  present, 
until  bonds  are  both  issued  and  sold. 

m. 

The  learned  principal  opinion,  cites  th§  case  of 

Prickett  v.  City  of  Marceline,  65  Fed.  469.    In  that 

case  the  bonds  were  issued  in  July  2, 1890, 

?*•?  ?^*f?     after  a  vote  was  taken  in  June,  1890.    The 

in   Majority  .   ,     ,  -,        ,.,  «   ,,       , 

Opinion.  court  held,  atter  a  review  of  the  law  re- 
lating to  the  work  of  county  assessment 
and  that  of  the  State  Board  of  Equalization,  that  the 
assessment  for  the  year  of  1890  could  not  be  com- 
pleted before  February,  1891,  and  hence  necessarily 
the  assessment  to  which  the  bond  issue  was  referable 
was  that  of  1888,  since  that  was  next  to  the  assessment 
of  1889,  which  was  the  last  completed  assessment  pre- 
vious to  the  incurring  of  the  indebtedness,  by  the  issue 
of  the  bonds  on  July  2,  1890.  But  the  court  expressly 
decided  that  the  indebtedness  was  created  on  the  date 
of  July  2,  1890,  when  the  bonds  were  issued  and  from 
the  time  the  interest  was  paid.  These  were  the  only 
two  points  in  judgment  and  each  was  decided  in  per- 
fect accord  with  the  authorities  heretofore  cited. 
Judge  Philips  added  his  personal  opinion  in  the  fol- 
lowing terms :  **So  there  must  be  at  the  time  the  debt 
is  created,  and  I  think,  when  his  vote  is  given,  two 
antecedent  completed  assessments  next  prior  thereto." 
It  is  perfectly  plain  from  this  language  that  Judge 
Philips  ruled  correctly  as  to  the  law  applicable  to  the 
points  involved,  and  that  he  distinguished  therefrom 
his  own  view  by  the  middle  phrase,  to-wit:  **And  I 
think  when  his  vote  is  given. ' '  If  this  clause  is  elided, 
then  the  foregoing  statement  of  the  law  is  accurate 
and  correct,  as  it  was  intended  to  be,  when  made  by  the 
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learned  judge,  who  carefully  expressed  his  personal 
opinion  in  a  form  to  distinguish  it  from  the  established 
rule,  which  he  had  applied  in  his  judgment 

The  learned  principal  opinion  states  that  this  case 
was  affirmed  on  appeal  by  the  United  States  Circuit 
Court  of  Appeals.  This  is  an  inadvertency  if  it  is  in- 
tended to  imply  that  any  part  of  the  reasoning  of  the 
opinion  of  Judge  Philips  was  reviewed  or  affirmed. 
When  the  judgment  was  appealed  it  was  found  by  the 
appellate  court  that  no  exceptions  whatever  had  been 
preserved,  and  that  nothing  was  presented  for  review. 
The  case  was  disposed  of  with  a  single  remark,  to-wit : 

'TER  CURIAM:— This  case  is  affirmed  on  the  au- 
thority of  Searcy  County  v.  Thompson,  66  Fed.  92.'' 
[Prickett  v.  Marceline,  69  Fed.  462.]  The  case  cited 
in  the  per  curiam  held  that  where  no  exceptions  were 
saved  there  was  nothing  to  review.  It  is  therefore  evi- 
dent that  the  learned  principal  opinion  is  in  error  if  it 
conveys  the  idea  that  the  personal  views  of  Judge 
Philips  or  any  of  his  reasoning,  have  ever  received 
the  sanction  of  the  United  States  Circuit  Court  of  Ap- 
peals. On  the  contrary,  that  court  and  the  three 
judges  (Caldwell,  Sanborn  and  Thayer)  who  sum- 
marily disposed  of  the  appeal  from  his  judgment,  by 
repeated  subsequent  opinons,  have  established  the  rule 
to  be  exactly  the  reverse  of  the  dicta  of  Judge  Philips. 
The  only  case  that  gives  any  semblance  of  support  to 
the  principal  opinion  is  Railroad  v.  Village  of  Wilber, 
63  Neb.  1.  c.  627.  An  analysis  of  that  case  shows  that 
it  does  not  in  fact  support  the  opinion.  It  involved 
the  construction  of  a  local  statute  which  permitted  the 
city  to  create  debts  not  beyond  a  certain  per  cent  of 
its  taxable  property,  **  according  to  the  last  preceding 
assessment  of  property,"  These  quoted  terms  were 
not  modified  or  followed  by  the  expression  **  previous 
to   the   incurring  of   such  indebtedness"   or   similar 

251  Mo.— 21. 
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words.  It  was,  therefore,  totally  unlike  the  constitu- 
tional provision  in  this  and  other  states.  Hence,  no 
question  arose  as  to  the  relativity  of  the  last  assess- 
ment to  the  time  of  the  creation  of  the  debt.  And  the 
court  was  at  liberty  to  hold  that  the  last  assessment 
before  the  holding  of  the  election  was  intended.  Clearly 
no  such  construction  would  have  been  possible  if  the 
local  act  had  contained  words  which  had  described  the 
property  assessment,  as  the  one  last  previous  to  the 
making  of  the  debt.  The  ruling  is  therefore  inappo- 
site and  affords  no  support  for  the  view  of  the  prin- 
cipal opinion. 

Two  other  cases  are  cited  in  the  principal  opin- 
ion. [Culbertson  v.  Fulton,  127  HI  30;  Wilkinson  v. 
Van  Orman,  70  Iowa,  230.]  The  Illinois  case  is  di- 
rectly contrary  to  the  theory  for  which  it  is  invoked, 
as  will  appear  from  the  following  excerpt:  ''The  Con- 
stitution provides  that  the  value  of  the  taxable  prop- 
erty must  be  ascertained  by  'the  last  assessment  for 
State  and  county  taxes  previous  to  the  incurring  of 
such  indebtedness.'  Inasmuch  as  the  indebtedness 
must  be  regarded  as  having  been  incurred  at  the  date 
of  contract,  that  is  to  say,  August  15,  1887,  we  must 
ascertain  the  value  of  the  taxable  property,  for  the 
purposes  of  this  case,  from  the  assessment  for  State 
and  county  taxes  for  the  year  1886,  and  not  for  the 
year  1887.  This  is  so,  for  the  reason  that  the  equalized 
value  of  the  assessable  property  in  the  city  of  Fulton 
for  the  year  1887  was  not  arrived  at  by  the  action  of 
the  State  Board  of  Equalization  until  the  first  day  of 
October,  1887.  It  is  the  assessment  as  fixed  by  the 
State  board  which  must  govern,  and  the  State  board 
did  not  fix  such  assessments  until  after  August  15,  the 
date  of  the  incurring  of  the  indebtedness." 

It  is  plain  that  this  decision  is  directly  on  the  point 
involved  in  the  present  proceedings.  It  expressly 
holds  that  the  terms  ''previous  to  the  incurring  of  such 
indebtedness*'  refers  to  the  ''date  of  the  contract'* 
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whereby  the  indebtedness  is  created,  and-  that  as  the 
**last  assessment"  had  not  been  completed  for  two 
months  thereafter,  the  validity  of  the  indebtedness  de- 
pended on  the  last  completed  assessment  (with  us  the 
next  before  the  last).  That  is  the  sole  position  I  take 
in  the  present  case.  Here  on  October  1  and  2,  1912, 
when  the  indebtedness  was  incurred,  the  last  assess- 
ment, for  the  year  1911,  had  been  completed  on  Sep- 
tember 1, 1912.  This  necessarily  measured  the  validity 
of  the  present  bonds  by  their  constitutional  ratio  to 
the  next  prior  assessment,  or  that  of  1910 ;  which  it  is 
admitted  is  large  enough  to  justify  the  issuance  of  the 
bonds.  This  argument  could  not  be  more  aptly  or  dis- 
tinctly sustained  than  by  the  Illinois  case. 

The  Iowa  case  also  sustains  my  view.  There  the 
suit  was  to  enjoin  an  issue  of  bonds  because  the  as- 
sessment had  not  been  equalized  before  the  bonds 
**were  proposed  to  be  issued."  There  was  a  demurrer. 
The  court  held  it  should  be  overruled,  because,  under 
the  Constitution  of  Iowa  the  right  to  issue  bonds  must 
be  ascertained  by  the  last  completed  assessment.  This 
ruling  is  in  accord  with  the  principle  which,  I  hold, 
governs  the  present  case.  Its  application  to  the  facts 
in  this  record  proves  that  the  assessment  of  1910  is 
one  which  is  called  into  play,  because  the  undisputed 
facts  are  that  the  assessment  of  1911  had  been  com- 
pletely equalized  and  was  in  existence  one  month  prior 
to  the  issuance  of  the  bonds  in  question. 

The  only  other  case  cited  in  the  learned  princi- 
pal opinion  is  State  ex  rel.  v.  Cornwell,  40  S.  C.  26- 
That  case  is  also  in  accord  with  the  consensus  of  opin- 
ions herein  cited;  it  merely  reiterates  the  rule  that  it 
is  only  completed  assessments  at  the  time  the  debt  is 
created  which  can  be  looked  to  in  measuring  its  amount. 
The  court  disposes  adversely  of  the  whole  basis  of  the 
contention  of  the  principal  opinion  by  these  words: 
'*For  it  is  admitted  in  the  argument,  and  properly 
admitted,  that  the  time  when  the  debt  purports  to  have 
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been  contracted,  is  the  time  to  which  reference  mnst 
be  had  in  ascertaining  whether  the  constitutional  limit 
had  been  exceeded.'*    [Ibid,  1.  c.  27.]  (Italics  mine.) 

It  seems  to  me  too  plain  for  further  argument  that 
neither  reason  nor  authority  will  permit  any  other  view 
to  be  taken  of  our  constitutional  provisions  limiting 
the  extent  to  which  public  corporations  may  become  in- 
debted (which  are  in  substance  mere  replicas  of  those 
of  sister  states)  than,  that  the  '^ incurring  of  the  in- 
dehtedness,"  in  the  sense  of  the  law,  takes  place  at  the 
date  when  the  contract  is  executed  (in  case  of  bonds 
the  date  of  their  issuance  and  sale).  That  the  validity 
of  the  indebtedness  depends,  with  us,  upon  the  fact 
that  it  and  all  other  indebtedness,  is  witliin  ten  per 
cent  of  the  taxable  property  of  the  corporation,  as 
shown  by  the  assessment  next  before  the  last  assess- 
ment which  is  previous  to  the  time  of  the  making  of 
the  contract,  or  of  the  issuance  and  sale  of  the  bonds 
if  the  indebtedness  is  incurred  in  that  form.  That  the 
obvious,  natural,  and  common  sense  rule  of  interpre- 
tation prescribed  by  Mr.  Story  and  uniformly  prac- 
ticed by  all  the  courts,  as  well  as  the  language  of  the 
Constitution,  will  not  permit  any  other  interpretation. 

IV. 

In  the  case  at  bar  the  bonds  were  issued  with- 
in thirty  days  after  the  assessment  of  1911  had  been 
finished,  whereby  the  preceding  assessment  of  1910  had 
become  the  measure  of  the  indebtedness  evidenced  by 
them.  Beyond  doubt  this  was  prompt 
Timely  rwue  and  seasonable  action  on  the  part  of  the 
After  Election,  city  of  Dexter,  for,  in  many  of  the  cases 
cited,  the  bonds  authorized  were  not  is- 
sued for  more  than  a  year  after  the  assessment  on 
which  they  were  based  had  been  completed.  The  law 
is,  that  constitutional  or  other  legal  rights,  where  no 
time  is  mentioned,  must  be  exercised  in  a  reasonable 
time  and  manner.  Hence,  in  this  case  unreasonable  de- 
lay in  the  issue  of  the  bonds,  or  changed  circumstances. 
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might  entitled  any  taxpaying  citizen  to  enjoin  any  fur- 
ther action  on  the  part  of  the  city.  It  is  significant 
that  no  such  attempt  has  been  made.  I  know  of  no  rule 
of  law  which  would  justify  this  court  in  deciding  that 
these  bonds  should  be  denied  registration  because  they 
were  not  issued  until  thirty  days  after  the  right  to  do 
so  had  accrued.  [State  ex  rel.  v.  Gordon,  217  Mo.  1.  c. 
122.] 

I  think  the  respondent  should  be  commanded  to 
register  these  bonds  and  the  writ  should  go  as  prayed. 
Graves  and  Paris,  JJ.,  concur  in  this  opinion. 


THE  STATE  ex  rel.  THOMAS  B.  HARVEY,  Circuit 
Attorney,  v.  JOSEPH  A.  WRIGHT. 

In  Banc,  June  2S,  1913. 

1.  OFFICERS:  Election  Connmlstionert:  Restriction  on  Qover- 
nop'e  Power  of  Appointment.  A  provision  In  a  statute  requir- 
ing the  Governor  to  appoint  two  election  commissioners  for 
St  Louis  from  "six  eligible  citizens  named  by  the  State  com- 
mittee" of  the  political  party  to  which  they  belong,  is  un- 
constitutional and  void,  as  an  unwarranted  encroachment  upon 
the  Governor's  appointive  powers.  But  it  does  not  render 
invalid  the  other  provisions  of  the  act  prescribing  that  two  of 
the  commissioners  shall  be  taken  from  the  leading  party 
politically  opposed  to  that  to  which  the  Governor  belongs, 
for  that  is  a  prescription  of  the  qualifications  necessary  for 
eligibility  to  a  non-partisan  board. 

Z.   :   :    Eligibility:    Members  of   Leading    Political 

Party.  The  purpose  of  creating  an  election  commission  of 
four  members  in  St  Louis  was  to  create  a  non-partisan  board, 
and  that  Is  a  proper  subject  of  legislative  enactment,  and  in 
carrying  it  out  the  Legislature  was  authorized  to  prescribe 
that  ''two  of  said  election  commissioners  so  appointed  by  the 
Governor  shall  be  members  of  the  leading  party  politically 
opposed  to  that  to  which  the  Governor  belongs." 

3.   :   :   :    Question  of   Fact   Determined   by 

Governor  and  Senate.  In  a  quo  warranto  to  oust  a  respondent 
who  has  been  appointed  by  the  Governor  and  confirmed  by  the 
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Senate,  the  question  of  fact  of  whether  or  not  ]ie  belongs  to 
*the  leading  party  politically  opposed  to  that  to  which  the 
Governor  belongs,"  is  not  concluded  by  the  Governor  in  ap- 
pointing him  or  the  Senate  in  Confirming  the  appointment 


:     — — :     :     Leading     Party:     In     State,     Not 

Nation.  The  statute  in  requiring  that  "two  of  said  election 
commissioners  so  appointed  by  the  Governor  shall  be  members 
of  the  leading  party  politically  opposed  to  that  to  which  the 
Govenor  belongs,"  had  reference  to  political  parties  within 
this  State,  and  not  to  nation-wide  parties — in  this  case  it 
meant  the  Republican  party,  and  not  the  Progressive,  which 
even  if  it  polled  more  votes  in  the  entire  nation  at  the  last 
general  election,  did  not  poll  as  many  as  did  the  Republican 
party  in  this  State.  Prima  facie  every  statute  is  confined  to 
persons  and  property  rights  within  the  territorial  jurisdic- 
tion of  the  legislature  enacting  it. 


5.   :  :   Ineligibility  Cured  by  Subsequent  Statute. 

If  respondent  was  ineligible  under  the  law  under  which  he 
was  appointed,  his  ineligribility  was  not  removed  by  the 
passage,  after  the  suit  of  ouster  was  instituted,  of  a  statute 
which  removed  the  clause  of  the  former  statute  which  ren- 
dered him  ineligible,  unless  there  is  clear  and  unequivocal 
expression  in  the  latter  statute  that  it  was  to  have  a  retro- 
spective operation. 

Quo  Warranto. 
Writ  granted. 

Spencer  d  Donnell  for  relator. 

(1)  The  burden  of  proof  in  a  qiu)  warranto  case 
is  upon  the  respondent.  State  ex  rel.  v.  McCann,  88 
Mo.  386.  (2)  The  law  (Laws  1911,  p.  248),  providing 
that  in  the  appointment  by  the  Governor  of  the  four 
members  composing  the  board  of  election  commission- 
ers, *Hwo  of  said  election  commissioners  so  appointed 
by  the  Governor  shall  be  members  of  the  leading  party 
politically  opposed  to  that  to  which  the  Governor  be- 
longs," is  constitutional  and  mandatory  upon  the  Gov- 
ernor, (a)  There  is  no  constitutional  direction  in 
Missouri  concerning  the  qualifications  of  members  of 
the  board  of  election  commissioners,     (b)    In  the  ab- 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  327 

state  ex  rel.  v.  Wright 

sence  of  such  constitutional  direction,  section  9,  arti- 
cle 14,  of  the  Constitution  is  applicable  in  its  provi- 
sion: *'The  appointment  of  all  officers  not  otherwise 
directed  by  this  Constitution  shall  be  made  in  such 
manner  as  may  be  prescribed  by  law.''  Ex  parte  Lu- 
cas, 160  Mo.  227;  State  ex  inf.  v.  Washburn,  167  Mo. 
680;  People  v.  Hoffman,  116  111.  587;  State  v.  Bemis, 
45  Neb.  724;  Hovey  v.  State,  119  Ind.  386;  Patterson 
V.  Barlow,  60  Pa.  St.  54.  (3)  The  provision  concern- 
ing the  ''leading  party  politically  opposed  to  that  to 
which  the  Governor  belongs''  applies  only  to  the  po- 
litical situation  in  Missouri  and  not  to  any  other  part 
of  the  United  States,  or  to  the  entire  United  States. 
**A  statute  is  prima  facie  confined  in  its  operation  to 
persons  and  conditions  within  the  territorial  jurisdic- 
tion of  the  Legislature."  Beale  on  Cardinal  Rules  of 
Legal  Interpretation,  p.  232.  ''Prima  facie  every  stat- 
ute is  confined  in  its  operation  to  the  persons,  prop- 
erty rights  or  contracts  which  are  witliin  the  territorial 
jurisdiction  of  the  Legislature  which  enacted  it.  "Suth- 
erland on  Statutory  Construction,  sec.  513.  A  con- 
struction will  always  be  given  to  a  statute  which  pre- 
vents absurd  consequences,  for  the  Legislature  will  not 
be  presumed  to  have  intended  such  results.  Verdin 
V.  St.  Louis,  131  Mo.  163;  Perry  v.  Strawbridge,  209 
Mo.  642.  If  the  contention  of  respondent  is  right  that 
the  Missouri  statute  concerning  a  second  leading  po- 
litical party  had  reference  to  the  political  status  in  the 
entire  country  and  not  exclusively  to  Missouri,  it  might 
follow  that  even  though  a  party  had  never  organized 
in  Missouri,  had  cast  no  votes  in  this  State,  in  fact 
had  no  existence  here,  yet  if  it  was  strong  enough  out- 
side of  Missouri  to  be  second  in  the  United  States,  it 
would  be  entitled  to  one-half  of  election  oflBcials  in 
Missouri.  A  political  party  is  defined  by  the  Legisla- 
ture of  Missouri,  solely  on  the  basis  of  the  political 
condition  in  this  State:  first,  with  regard  ot  the  vote 
it  cast  "for  Governor  or  for  Supreme  Judge"  in  Mis- 
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souri.  Sec.  6014,  R.  S.  1909.  Second,  with  regard  to 
its  proportion  of  the  ''entire  vote  cast  in  the  State.'* 
R.  S.  1909,  sees.  5836,  5837. 

Guy  A.  Thompson,  Walter  H.  Saunders,  H.  J. 
Cantwell  and  Arthur  M.  Hyde  for  respondent. 

(1)  The  Act  of  March  21, 1913,  in  any  view  of  the 
law,  validates  the  respondent's  title.  Railroad  v.  Ma- 
rion County,  36  Mo.  294;  State  ex  rel.  v.  Miller,  66  Mo. 
328;  Gibson  v.  Railroad,  225  Mo.  473;  Lovejoy  v.  Bee- 
son,  121  Ala.  605;  Steele  County  v.  Erskine,  98  Fed. 
215 ;  Pennsylvania  v.  Bridge  Co.,  18  How.  421 ;  Bridge 
Co.  V.  Attica,  119  N.  Y.  204;  Black,  Constitutional  Law, 
547;  Cooley,  Constitutional  Limitations  (7  Ed.),  530. 

(2)  The  Governor  in  appointing  respondent  and  the 
Senate  in  conJSrming  same  determined  a  political  ques- 
tion, after  an  inquiry  imposed  by  law,  and  the  discre- 
tion thus  exercised  is  not  subject  to  judicial  review. 
State  ex  rel.  v.  Fletcher,  39  Mo.  388;  In  re  Woodson, 
58  Mo.  369;  State  ex  rel.  v.  Stone,  120  Mo.  428;  State 
ex  rel.  v.  Bolte,  151  Mo.  362 ;  State  ex  rel.  v,  Allen,  180 
Mo.  27;  State  ex  rel.  v.  Hitchcock,  241  Mo.  433;  Luther 
v.  Borden,  7  How.  1 ;  In  re  Duncan,  139  U.  S.  449 ;  Tay- 
lor V.  Beckham,  178  U.  S.  548;  Jones  v.  United  States, 
137  U.  S.  202;  Benson  v.  United  States,  146  U.  S.  325. 

(3)  ''The  leading  party  politically  opposed  to  that  to 
which  the  Governor  belongs,"  if  not  invalid  and  in- 
operative by  reason  of  vagueness  and  indefiniteness, 
because  of  no  standard  or  test  for  determining  same, 
contemplates  a  political  party  not  in  a  factional,  sec- 
tional or  local  sense,  but  a  nation-wide  party.  Beards- 
ley  V.  Bridgeport,  53  Conn.  489 ;  Davidson  v.  Hanson, 
87  Minn.  211 ;  Schaf er  v.  Whipple,  25  Colo.  400 ;  Weaver 
V.  Toney,  107  Ky.  419.  (4)  The  law,  if  constitutional, 
is  merely  directory  and  not  mandatory,  and  therefore 
any  controversy  ended  with  the  appointment  of  re- 
spondent by  the  Governor.    Ex  parte  Lucas,  160  Mo. 
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227;  Commonwealth  v.  Plaisted,  148  Mass.  375;  State 
ex  rel.  v.  Sargent,  145  Iowa,  298,  27  L.  R.  A.  (N.  S.) 
298;  State  ex  rel.  v.  Seavey,  22  Neb.  454;  State  v.  Be- 
nds, 45  Neb,  724;  People  ex  rel.  v.  Hoffman,  116  111. 
587.  (5)  The  preparing  of  a  list  of  six  eligible  can- 
didates by  the  State  central  committee  was  a  vital  feat- 
ure of  the  scheme  of  selections,  and  if  this  feature  is 
xmconstitutional  as  counsel  for  informant  admits,  then 
the  entire  clause  falls.  State  ex  inf.  v.  Washburn,  167 
Mo.  680,  697;  State  ex  rel.  v.  Gordon,  236  Mo.  170; 
Copeland  v.  St.  Joseph,  126  Mo.  428;  State  ex  rel.  v. 
Clifford,  228  Mo.  194,  208;  Spraigue  v.  Thompson,  118 
U.  S.  90;  Commonwealth  v.  Hana,  195  Mass.  262,  11 
L.  R.  A.  (N.  S.)  799;  Bonnett  v.  Vallier,  136  Wis. 
193;  People  ex  rel.  v.  Hurbut,  24  Mich.  44;  Cooley, 
Constitutional  Limitations  (7  Ed.),  246-250.  (6)  That 
part  of  the  act,  if  mandatory,  is  unconstitutional  be- 
cause it  attempts  to  grant  an  exclusive  right  and  priv- 
ilege to  hold  this  office  to  a  certain  class  of  citizens. 
State  ex  inf.  v.  Washburn,  167  Mo.  688-9 ;  State  ex  rel. 
V.  Gordon,  236  Mo.  142;  Evansville  v.  State,  118  Ind. 
426;  State  ex  rel.  v.  Holt,  118  Ind.  449;  Rath  bone  v. 
Wirth,  150  N.  Y.  459;  People  v.  Hurlbut,  24  Mich.  44; 
Attorney-General  v.  Detroit,  58  Mich.  213;  Bowden  v. 
Bedell,  68  N.  J.  L.  451;  State  ex  rel.  v.  Sargent,  145 
Iowa,  298,  27  L.  R.  A.  (N.  S.)  719;  Brown  v.  Russell, 
166  Mass.  14,  32  L.  R.  A.  253.  (7)  The  scheme  pro- 
posed for  the  selection  of  the  election  commissioners 
is  contrary  to  the  spirit  and  genius  of  our  constitu- 
tions, both  State  and  Federal.  State  ex  inf.  v.  Wash""- 
burn,  167  Mo.  680;  State  ex  rel.  v.  Gordon,  236  Mo. 
142;  State  ex  rel.  v.  Public  Schools,  134  Mo.  296;  Owen 
v.  Baer,  154  Mo.  434;  Beardstown  v.  Virginia,  76  111. 
34;  Evansville  v.  State,  118  Ind.  426;  State  ex  rel.  v. 
Holt,  118  Ind.  449;  Rathbone  v.  Wirth,  150  N.  Y.  459; 
Rogers  v.  Buffalo,  123  N.  Y.  173;  Shaw  v.  Marshall- 
town,  131  Iowa,  128,  10  L.  R.  A.  (N.  S.)  825;  People 
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V.  Hurlbut,  24  Mich.  44;  Baltimore  v.  State,  15  Md. 
376,  74  Am,  Dec.  572;  Smith  v.  Thursby,  28  Md,  269- 

FARIS,  J. — This  is  an  original  proceeding  in  the 
nature  of  quo  warranto,  begun  by  Thomas  B.  Harvey, 
as  circuit  attorney  of  the  city  of  St.  Louis,  against 
Joseph  A.  Wright,  respondent,  to  try  the  title  by  which 
respondent  holds  the  office  of  member  of  the  Board  of 
Election  Commissioners  of  the  said  city  of  St.  Louis. 

Respondent  was  appointed  such  member  of  the 
Board  of  Election  Commissioners  by  the  Governor  of 
Missouri  on  Januarj^  29,  1913,  for  a  term  ending  Jan- 
uary 15, 1917,  and  duly  commissioned  as  such  by  a  com- 
mission duly  and  regularly  issued  qn  February  3, 1913. 
He  has  duly  qualified  by  taking  the  required  oath  and 
filing  bond. 

It  is  conceded  that  respondent  has  been  in  every 
way  pursuant  to  law,  duly  appointed,  commissioned 
and  qualified,  and  that  he  is  in  all  ways  competent  to 
fill  this  position,  save  and  except  as  to  his  political 
faith  and  affiliation.  He  is  a  member  of  the  Progres- 
sive party,  and  was  a  member  thereof  at  the  time  of 
his  appointment.  Being  so  affiliated  politically,  is  he 
eligible  and  qualified  under  the  statute  below  quoted? 
If  he  be  not  so  eligible,  may  he  be  reached  and  ousted 
by  this  court  after  being  commissioned  by  the  Governor 
and  confirmed  by  the  Senate? 

OPINION. 

I.  Respondent  was  appointed  to  this  office  by  the 
Governor  of  Missouri  by  virtue  of  the  authority  con- 
ferred on  the  latter  by  the  following  section  of  the 
Act  of  March  27,  1911  (repealing  section  6190,  R,  S. 
1909),  to-wit: 

**  Section  6190.  There  is  hereby  created  a  non- 
partisan board  of  election  commissioners  for  each  city 
governed  by  the  provisions  of  this  article,  composed 
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of  four  members  who  shall  be  appointed  as  follows: 
Within  sixty  days  after  this  act  shall  become  a  law,  the 
Governor,  by  and  with  the  advice  and  consent  of  the 
Senate,  shall  appoint  for  each  of  such  cities  four  mem- 
bers, who  shall  hold  their  offices  until  January  15, 1913, 
and  until  their  successors  are  commissioned  and  quali- 
fied. Successors  shall  be  appointed  in  like  manner  and 
their  terms  of  office  shall  be  four  years,  and  until  their 
successors  are  commissioned  and  qualified.  Two  of 
said  election  commissioners  so  appointed  by  the  Gov- 
ernor shall  be  members  of  the  leading  party  politically 
opposed  to  that  to  which  the  Governor  belongs,  and 
shall  be  chosen  from  six  eligible  citizens  named  by  the 
State  committee  of  the  said  leading  party  politically 
opposed  to  that  to  which  the  Governor  belongs  and 
the  other  two  members  of  said  board  shall  be  selected 
from  six  eligible  citizens  named  by  the  State  committee 
of  the  political  party  to  which  the  Governor  belongs. 
In  making  the  appointments  of  the  commissioners  the 
Governor  shall  designate  the  commissioner  who  shall 
be  chairman  of  the  board  and  the  one  who  shall  be  the 
secretary  of  the  board,  provided  the  chairman  and  sec- 
retary shall  not  both  belong  to  the  same  political  party. 
In  case  of  a  vacancy  in  said  board  from  any  cause 
whatever,  it  shall  be  filled  in  the  same  manner  and  from 
like  lists,  and  subject  to  confirmation  by  the  Senate, 
as  in  the  case  of  original  appointments,  save  that  the 
appointee  for  any  unexpired  term  shall  be  a  member 
of  the  same  political  party  to  which  the  person  whom 
he  may  succeed  belonged,  and  in  no  case  shall  more 
than  two  members  of  said  board  belong  to  the  same 
political  party." 

So  much  only  of  this  section  is  pertinent  to  this 
inquiry.  Other  parts  relate  to  acts  of  qualification  and 
to  character,  and  to  matters  and  details  of  residential 
eligibility,  concededly  possessed  by  respondent. 

Further  narrowing  the  issues  in  controversy,  re- 
lator contends  that  the  appointment  of  respondent,  who 
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is  a  member  of  the  Progressive  party,  violates  the  fol- 
lowing provisions  of  the  above  section,  to-wit: 

*  *  Two  of  said  election  commissioners  so  appointed 
by  the  Governor  shall  be  members  of  the  leading  party 
politically  opposed  to  that  to  which  the  Governor  be- 
longs, and  shall  be  chosen  from  six  eligible  citizens 
named  by  the  State  committee  of  the  said  leading  party 
politically  opposed  to  that  to  which  the  Governor  be- 
longs and  the  other  two  members  of  said  board  shall 
be  selected  from  six  eligible  citizens  named  by  the 
State  committee  of  the  political  party  to  which  the 
Governor  belongs.'' 

Conceding  the  violation  of  the  above  provision  by 
the  appointment  of  respondent,  if  it  be  a  fact  that  the 
Progressive  party  is  not  *Hhe  leading  party  politically 
opposed  to  that  to  which  the  Governor 
Conttitutionanty  belongs,"  the  respondent  yet  contends 
that  the  provision  quoted  is  violative 
of  the  Constitution.  However,  his  said  contentions,  so 
far  as  they  apply  to  the  whole  of  this  clausej  are  not 
vehement  or  insistent,  or  indeed,  very  urgent. 

This  court  in  a  well-considered  case  (State  ex 
inf.  V.  Washburn,  167  Mo.  680),  held  unconstitutional 
that  part  of  a  similar  provision  in  a  similar  law  which 
conferred  upon  a  committee  of  a  political  party,  the 
privilege  of  suggesting  to  the  appointing  power  names 
of  eligible  persons  for  appointment.  Under  the  au- 
thority of  this  case,  which  is  so  clearly  the  law  and 
which  is  on  this  point  so  well-considered,  that  we  shall 
not  again  review  the  reasons,  this  much  of  the  quoted 
clause,  to-wit,  ''and  shall  be  chosen  from  six  eligible 
citizens  named  by  the  State  committee  of  the  said 
leading  party  politically  opposed  to  that  to  which  the 
Governor  belongs,  and  the  other  two  members  of  said 
board  shall  be  selected  from  six  eligible  citizens  named 
by  the  State  committee  of  the  political  party  to  which 
the  Governor  belongs,"  clearly  falls  down  as  invalid 
and  void,  because  not  constitutional. 
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If,  however,  the  remaining  words  of  the  clause 
quoted,  to-wit:  *'Two  of  said  election  commissioners 
so  appointed  by  the  Governor  shall  be  members  of  the 
leading  party  politically  opposed  to  that  to  which  the 
Governor  belongs,''  are  not  invalid  for  constitutional 
reasons,  then  other  things  being  equal,  respondent 
should  be  ousted. 

The  Act  of  March  27,  1911,  now  under  discussion, 
by  the  very  first  sentence  thereof,  recites  as  the  object 
of  the  enactment,  that  'Hhere  is  hereby  created  a  non- 
partisan  hoard  of  election  commissioners  for  each  city 
governed  by  the  provisions  of  this  article."  Other 
provisions  of  this  amendment  of  1911  accentuate  and 
make  plain  this  legislative  intention  so  to  create  such 
a  non-partisan  board.  Clearly  such  a  board  could  not 
be  created  and  certainly  perpetuated,  unless  the  politi- 
cal eligibility  of  the  members  thereof  were  written  into 
the  law,  and  the  Legislature  so  wrote  this  intent  into 
this  law  in  clear  and  unmistakable  words. 

Did  the  makers  of  the  Constitution,  except  where 
otherwise  specifically  excepted,  and  except  where  the 
power  was  otherwise  specifically  lodged,  confer  upon 
the  Governor  of  the  State  the  power  of  appointing  offi- 
cers generally,  as  distinguished  from  those  of  whom 
specific  mention  is  made  in  the  Constitution!  The  view 
is  extant  and  so  persistently  so,  that  this  power  enures 
to  the  Governor,  as  a  power  directly  and  specifically 
conferred  on  him  by  the  Constitution,  that  a  setting 
out  of  the  several  provisions  of  our  Constitution  touch- 
ing the  appointment  of  officers  is  pertinent,  may  be 
instructive,  and  certainly  will  save  the  labor  of  per- 
sonal investigation.  These  provisions,  and  all  of  them 
which  are  in  any  manner  pertinent,  are  as  follows : 

Sec.  11,  art.  9:  **  Whenever  a  vacancy  shall  hap- 
pen in  the  office  of  sheriff  or  coroner,  the  same  shall  be 
filled  by  the  county  court.    ..." 

Sec.  32,  art.  6:  **In  case  the  office  of  judge  of 
any  court  of  record  become  vacant  by  death,  resigna- 
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tion,  removal,  failure  to  qualify  or  otherwise,  such  va- 
cancy shall  be  filled  in  the  manner  prescribed  by  law.'* 

Sec.  11,  art.  5:  **When  any  ofl5ce  shall  become  va- 
cant, the  Governor,  unless  otherwise  provided  by  law, 
shall  appoint  a  person  to  fill  such  vacancy,  who  shall 
continue  in  office  until  a  successor  shall  have  been  duly 
elected  or  appointed  and  qualified  according  to  law.'^ 

Sec.  9,  art.  14:  **The  appointment  of  all  officers 
not  otherwise  directed  by  this  Constitution,  shall  be 
made  in  such  manner  as  niay  be  prescribed  by  law/' 

Naturally,  since  we  here  are  dealing  with  a  statute 
which  while  conferring  on  the  Governor  the  power  of 
appointment,  yet  prescribes  the  qualifications  of  the 
persons  who  may  be  appointed,  we  need  not  concern 
ourselves  with  other  statutes  passed  by  the  Legisla- 
ture, and  which  almost  universally  have  conferred  on 
the  Governor  the  power  of  appointment  of  such  officers 
as  may  be  provided  for  by  such  statutes.  Here  the 
power  in  the  Governor  to  appoint  did  not  accrue  to 
him  directly  from  the  Constitution,  but  came  to  him 
indirectly  by  delegation  from  the  Legislature,  to  whom 
the  power  of  selection  or  appointment  was  directly 
conferred  by  the  Constitution  (to  be  exercised  of 
course  not  directly,  but  through  statutes).  We  need 
only  look  to  the  Constitution  to  see  where  the  power 
of  appointment  has  its  source,  so  far  at  least  as  we  are 
here  concerned,  that  is,  with  an  office  and  an  officer 
such  as  is  here  under  discussion  and  which  was  created 
by  the  Legislature.  So  looking,  we  find  it  lodged  in 
such  cases  in  the  Legislature,  or  left  for  legislative 
determination,  to  be  exact. 

Our  Constitution  by  its  provisions  may  be  said  to 
be  a  limitation  upon  the  powers  of  the  legislative  de- 
partment, but  a  grant  of  powers  to  the  executive 
branch.  It  fairly  follows  that  the  Legislature  may  not 
trench  upon,  limit,  attach  conditions  or  restrict  the 
exercise  of  such  powers  as  are  specifically  conferred 
on  the  executive  branch  by  the  organic  law.    But  in 
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the  myriad  forms  which  governmental  functions  are 
compelled  to  assume  in  order  to  fairly  meet  the  neces- 
sities, the  broadening  conditions  and  mutations  super- 
induced by  general  development,  other  powers  and 
duties  are  created  by  the  Legislature,  for  the  enforce- 
ment and  performance  of  which  executive  machinery 
must  be  provided.  The  Legislature  in  its  discretion 
as  to  these  matters  may  confer  these  powers  upon  the 
executive  branch  or  it  may  wholly  withhold  them.  View- 
ing these  matters  broadly  it  would  seem  that  if  the 
Legislature  may  not  attach  to  an  oflSce  and  to  an  oflScer 
such  as  those  here  considered,  such  conditions  as  will 
make  effectual  the  legislative  object  and  intent,  then 
the  Legislature  has  no  constitutional  power  to  pass 
such  a  law  creating  such  offices  at  all. 

In  conferring  this  power  of  appointment  on  the 
Governor,  the  Legislature  had  the  power  to  attach  such 
conditions  to  it  and  to  require  such  qualifications  in 
those  appointed  by  the  Governor  as  it  saw  fit,  so  long 
as  those  conditions  were  not  shared  by  others  with 
the  Governor,  or  thrown  upon  others,  wholly  or  in  part, 
for  their  determination,  and  so  long  as  the  qualifica- 
tions were  not  so  drastically  restrictive  of  the  execu- 
tive volition  as  to  become  for  one  of  these  three  rea- 
sons in  conflict  with  the  constitutional  provision  re- 
quiring the  separation  and  the  retaining  separate  of 
the  three  co-ordinate  branches  of  government.  [Arti- 
cle 3,  Constitution  of  1875.]  That  this  is  true  is  per- 
suasively shown  by  the  many  statutes  now  in  force  mak- 
ing identically  such  prescriptions,  as  well  as  by  the 
trend  of  the  many  well-considered  cases  dealing  with 
this  and  cognate  questions.  [State  ex  inf.  Iladley  v. 
Washburn,  167  Mo.  680;  State  ex  rel.  v.  Gordon,  236 
Mo.  142;  State  ex  rel.  v.  St.  Louis,  216  Mo.  1.  c.  96; 
Ex  parte  Lucas,  160  Mo.  218.]  We  conclude  then  that 
the  condition  of  eligibility  in  an  appointee  that  he 
shall  **be  a  member  of  the  leading  party  politically 
opposed  to  that  to  which  the  Governor  belongs,"  was  a 
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proper,  valid  and  constitutional  one,  and  one  which 
the  Legislature  had  the  right  to  attach  to  the  delega- 
tion of  the  power  to  appoint,  as  the  only  feasible 
method  of  carrying  out  the  legislative  desire  for  a  non- 
partisan board. 

II.  Coming  now  to  the  other  branch  of  this  consti- 
tutional question :    Does  the  admitted  and  adjudicated 
invalidity  of  the  latter  part  of  the  clause  under  dis- 
cussion render  void  and  bad  the  first  partt 
Separable        ^^  think  not.    As  we  have  seen,  the  point 

Clauses.  .  .  r. 

chiefly  sought  was  a  non-partisan  board  of 
election  commissioners.  Regardless  of  the  validity  of 
the  provision  conferring  a  limited  right  of  selection 
upon  the  State  committee,  the  chief  desideratum  of  the 
clause  yet  remains.  This  point  was  sought  to  be  at- 
tained by  making  certain  the  partisanship  of  those 
whom  the  Governor  should  appoint.  If  A.  and  B. 
were  recommended  by  the  State  committees  as  being 
Democrats,  and  C.  and  D.  as  being  Republicans,  some 
conclusiveness  on  this  point  of  political  affiliation  at 
once  attached  by  reason  of  the  manner  of  selection. 
But  this  suggestion  of  names  of  six  eligible  citizens 
was  a  mere  non-vital  detail;  the  desideratum,  a  non- 
partisan board,  could  be  worked  out  without  it,  by  sim- 
ply requiring  as  a  qualification  of  competency  that  ap- 
pointees should  be  of  a  certain  political  faith. 

We  need  not  cite  numerous  cases  from  other  juris- 
dictions or  load  down  this  opinion  with  text-book  ex- 
cerpts in  order  to  prove  that  part,  a  section,  a  sen- 
tence or  a  clause  of  a  statute  may  be  constitutionally 
invalid  and  the  remainder  good.  We  may  merely  say 
that  this  is  a  rule  wholly  or  well-nigh  universal  in  all 
common  law  jurisdictions,  and  one  to  which  this  court 
has  lent  its  concurrence.  Valltant,  J.,  in  the  case  of 
State  ex  inf.  v.  Washburn,  167  Mo.  1.  c.  697,  said : 

**The  point  is  advanced  that  if  the  Act  of  1899  is 
unconstitutional  in  the  particular  named,  the  whole  act 
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is  void  and  the  incumbent  has  no  title  to  the  ofl5ce.  The 
power  attempted  to  be  conferred  on  the  partisan  com- 
mittee is  not  an  essential  element  in  the  whole  act. 
Where  the  part  of  an  act  that  is  unconstitutional  does 
not  enter  into  the  life  of  the  act  itself,  and  is  not  es- 
sential to  its  being,  it  may  be  disregarded  and  the  rest 
remain  in  force;  that  is  this  case.'' 

This  view  was  expressly  approved  in  the  later 
case  of  State  ex  rel.  Tolerton  v.  Gordon,  23ff  Mo.  1.  c. 
176,  where  the  court  says,  referring  to  the  Washburn 
case: 

''The  court  also  held  that  although  the  part  of  the 
act  providing  the  manner  of  making  the  appointment 
in  order  to  secure  a  bi-partisan  board  was  void,  the  re- 
mainder of  the  act  was  valid,  and  the  court  upheld  the 
appointment  made  by  the  Governor  contrary  to  the  ex- 
press requirement  of  law.'' 

As  was  so  aptly  stated  by  Gra\^s,  J.,  in  his  con- 
curring opinion  in  the  Tolerton  case,  1.  c.  186 : 

''From  it  (the  law  of  1899 — which  is  in  this  par- 
ticular precisely  similar  to  the  law  of  1911,  now  under 
discussion),  however,  we  carve  out  one  of  the  vital 
things  in  the  minds  of  the  legislative  body  and  say 
enough  is  left  to  make  a  good  law." 

We  cannot  state  the  rule  better  or  more  briefly. 
We  might  state  it  in  different  language,  by  saying 
that,  if  after  cutting  out  and  throwing  away  the  bad 
parts  of  a  statute,  enough  remains,  which  is  good,  to 
clearly  show  the  legislative  intent,  and  to  furnish  suf- 
ficient details  of  a  working  plan  by  which  that  intention 
may  be  made  effectual,  then  we  ought  not  as  a  mat- 
ter of  law  to  declare  the  whole  statute  bad.  [Cooley 
on  Con.  Lim.  (7  Ed.),  247;  State  ex  rel.  v.  Gordon,  236 
Mo.  1.  c.  171;  State  ex  rel.  v.  Taylor,  224  Mo.  L  c.  474; 
State  V.  Bockstruck,  136  Mo.  335.] 

This  case  is  upon  the  facts  and  the  thing  sought 
to  be  done  clearly  to  be  distinguished  from  the  case  of 

251  Mo.— 22. 
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State  ex  inf.  Washburn,  supra.  In  the  latter  case 
the  point  up  for  ruling  was  whether  **so  much  of  the 
Act  of  1899  as  attempts  to  limit  the  power  of  the  Gov- 
ernor in  making  the  appointment  to  a  choice  of  persons 
nominated  by  the  city  central  committee  of  a  political 
party,  is  an  unwarranted  encroachment  on  the  Govern- 
or's  constitutional  powers"  and  therefore  void.  It 
was  held  that  it  was  invalid,  and  so  we  here  hold  as 
to  so  much  of  the  Act  of  1911,  as  confers  a  similar  priv- 
ilege of  selection  on  the  State  committees  of  the  party 
of  the  Governor  and  the  party  opposed  to  him  polit- 
ically. In  the  Washburn  case  the  appointee  possessed 
the  required  political  eligibility  and  belonged  to  the 
designated  political  party;  in  the  instant  case  the  ap- 
pointee is  a  member  of  the  Progressive  party,  and  it 
is  insisted  that  the  statute  requires  the  selection  of  a 
Republican. 

We  are  not  able  to  see  any  reason  why  the  pro- 
vision contained  in  the  first  clause  of  the  section  un- 
der consideration  should  be  invalid  for  any  inherent 
or  self-contained  defects.  This  provision,  in  order  to 
ceortainly  secure  a  non-partisan  board,  in  conferring  on 
the  Governor  the  privilege  of  appointment,  coupled 
with  the  giant  of  the  power  of  appointment  certain 
conditions  of  qualification  in  the  appointee,  to-wit,  tha( 
two  of  them  shall  he  from  one  party  and  two  from  an- 
other. Does  this  militate  in  any  wise  against  that  pro- 
vision of  our  Constitution  (Art.  3,  Constitution  of 
1875)  which  requires  the  segro|2:ation  of  our  tripartite 
governmental  functions?  We  think  not.  We  have  seen 
that  as  to  officers  such  as  election  commissioners,  the 
Constitution  has  lodged  in  the  Legislature  the  power 
of  authorizing  others  to  make  appointments,  or  (that 
which  is  tantamount)  the  right  of  delegating  by  stat- 
ute to  some  one  else  the  ministerial  power  of  appoint- 
ment. It  says  in  effect  to  the  Governor:  **We  have 
l)rovided  for  certain  officers  whom  we  desire  to  have 
appointed;  will  you  appoint  them  for  us;  doing  so,  in 
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such  wise  as  will  effectuate  our  express  intent  of  se- 
curing a  non-partisan  board  f  It  is  not  an  invasion 
of  the  authority,  or  an  invasion  of  the  confines  of  a 
power  given  by  statute  or  by  the  organic  law  to  one 
co-ordinate  branch  of  government  by  another  such 
branch;  but  a  valid  grant  of  power  by  one  of  such 
branches  to  another  specially  authorized  by  the  Con- 
stitution. Aside  from  the  Constitution  and  the  laws 
based  thereon,  the  Governor  has  no  power  to  appoint 
any  officer  in  this  State.  The  Legislature  may  say  to 
some  other  executive  body,  officer  or  officers,  '*You 
appoint,^'  and  it  is  so,  and  nobody  may  bring  the  right 
into  question.  Compare  the  power  of  county  courts  to 
appoint  highway  engineers,  justices  of  the  peace  and 
constables;  the  power  conferred  on  Board  of  the  Per- 
manent Seat  of  Government  to  appoint  a  State  Capitol 
Commission;  the  power  of  the  Supreme  Court  to  ap- 
point a  clerk,  a  marshal,  a  reporter,  and  the  late  law 
empowering  the  Supreme  Court  to  appoint  commis- 
sioners (of  different  political  faiths,  by  express  legis- 
lative limitation  it  may  be  noted  in  passing).  Others 
might  be  collated,  but  to  what  good!  The  condition 
attached  of  belonging  to  a  certain  indefinitely  desig- 
nated political  party  is  a  mere  condition  of  qualifica- 
tion, no  different  in  its  last  analysis  from  both  the 
statutory  and  constitutional  requirements  of  age  and 
learning,  and  residence,  as  applied  to  a  judge  of  a  cir- 
cuit court,  and  other  courts  of  record  (Constitution, 
sec.  26,  art.  6;  Sec.  3843,  R.  S.  1909) ;  or  to  the  required 
qualifications  of  a  prosecuting  attorney  (Sec.  1000,  R. 
S.  1909) ;  or  those  of  a  State  highway  commissioner 
(Sec.  1.  Laws  1913,  p.  697) ;  or  those  of  a  deputy  high- 
way commissioner  (Sec.  4,  Laws  1913,  p.  697).  Such 
conditions  as  to  differing  political  faith  as  a  requisite 
qualification  for  a  membership  on  one  of  our  many 
boards  is  almost  the  statutory  rule  rather  than  the  ex- 
<;eption.  For  example,  this  qualification  inheres  to  the 
board  of  curators  of  the  State  University  (Sec.  11098, 
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R.  S.  1909) ;  to  the  regents  of  our  several  normal 
schools  (Sec.  11067,  R.  S.  1909) ;  to  the  State  Board 
of  Agriculture  (Sec.  597,  R.  S.  1909) ;  to  the  State 
Board  of  Horticulture  (Sec.  605,  R.  S.  1909) ;  to  the 
State  Capitol  Commission  (Laws  1911,  p.  108) ;  as  we 
have  seen  to  the  Supreme  Court  Commissioners,  and 
to  others,  too  numerous  to  mention  here.  The  reason 
for  these  several  requisites  of  different  party  aflBlia- 
tion  is  the  same  as  that  under  discussion  here,  viz.: 
to  procure  non-partisan  boards,  in  each  case. 

We  are  constrained  to  hold  then  that  the  require- 
ment of  the  Act  of  1911  that  two  members  of  the  board 
of  election  commissioners  shall  be  members  of  the  lead- 
ing party  politically  opposed  to  the  Governor,  is  valid 
and  constitutional;  that  it  is  not  rendered  invalid  by 
reason  of  the  imconstitutionality  of  the  remainder  of 
the  sentence,  nor  by  any  inherent  defect  contained  in 
its  own  terms  which  trench  upon  the  Constitution. 

in.    Respondent  insists  that  the  Governor  in  ap- 
pointing him,  and  the  Senate  in  confirming  him,  **  de- 
termined a  political  question  after  an  inquiry  imposed 
by  law,''  and  that  therefore  such  action  foreclosed  ju- 
dicial inquiry.    The  authorities  urged  up- 

Questions  qh  ^g  as  upholding  this  view  are  cases 
of  Fact. 

where  this    court  refused  to    control  by 

mandamus  the  political  and  ministerial  discretion  of 

the  executive  by  compelling  him  to  issue  commissions, 

or  to  do  other  acts  strictly  pertaining  to  the  duties  of 

the  executive  as  a  member  of  a  co-ordinate  branch  of 

government. 

If  by  this  contention  respondent  means  that  as  a 

matter  of  law  we  may  not  go  behind  the  commission 

of  the  Governor,  we  answer  that  this  point  is  fairly 

well-settled  by  the  case  of  State  ex  rel.  v.  Vail,  53  Mo. 

97.    In  the  above  case  the  authorities  purport  to  be 

reviewed,  in  so  far  as  this  State  is  concerned,  and  they 

were  said  to  be  on  this  point  '* conclusive  on  this  court.'' 
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[State  ex  rel.  v.  Vail,  53  Mo.  1.  c.  109 ;  State  ex  rel.  v. 
Bishop,  44  Mo.  229;  State  ex  rel.  v.  Hays,  44  Mo.  230; 
State  ex  rel.  v.  Steers,  44  Mo.  223 ;  State  ex  inf.  v.  Mc- 
Adoo,  36  Mo.  452;  State  v.  McBride,  4  Mo.  303.] 

In  the  case  of  State  ex  rel.  v.  Steers,  supra.  Wag- 
neb,  J.,  said : 

*'A  person  derives  his  title  to  an  oflSce  by  his  elec- 
tion, and  not  by  his  commission;  and  if  he  holds  and 
exercises  the  functions  of  an  office  without  having  been 
legally  elected,  it  is  unlawful  holding,  and  he  may  be 
ousted  at  the  instance  of  the  State,  notwithstanding 
his  commission.    [Bashford  v.  Barstow,  4  Wis.  567.]'' 

Changing  merely  the  words  ''election''  and 
^'elected,"  to  ''appointment"  and  "appointed,"  what 
is  said  above  fairly  well  applies  to  the  instant  case. 

If  on  the  other  hand  respondent  has  reference  to 
a  question  of  fact,  when  he  insists  that  the  determi- 
nation of  the  Governor  and  Senate  conclude  us,  the  an- 
swer may  well  be  that  this  would  be  true  if  the  record 
were  silent  as  to  the  political  affiliation  of  respondent. 
The  condition  would  then,  however,  arise  from  the  en- 
tertaining of  a  presumption,  rather  than  from  the  ap- 
plication of  any  inherent  doctrine  allied  to  that  "di- 
vinity which  doth  hedge  a  king."  We  have  in  the 
record,  however,  the  clear  cut  charge  that  respondent 
is  a  member  of  the  Progressive  party,  as  well  as  his 
frank  admission  of  the  truth  of  this  charge.  Can  we 
say  in  the  light  of  this  that  respondent  is  a  Repub- 
lican? Would  it  not  be  tantamount  to  saying  that 
black  is  white!  While  appointments  to  office  have  been 
known  to  change  the  political  complexion  of  men,  re- 
spondent stands  here  solemnly  averring  that  he  has 
not  been  so  affected.  Relator  inquires  with  some  con- 
siderable degree  of  pertinence  whether,  if  the  Legisla- 
ture had  required  the  appointment  of  a  male  to  this 
office  and  the  Governor  had  appointed  and  the  Senate 
had  confirmed  a  female,  would  "she"  have  become  a 
male  ipso  facto,  to  the  extent  of  precluding  judicial  de- 
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termination  of  the  fact!  We  think  not,  though  con- 
ceding that  if  the  record  were  silent  on  this  point  of 
party  or  of  sex,  a  Progressive  might  be  changed  to  a 
Republican  and  a  female  to  a  male,  within  the  law's 
purview  from  the  application  of  the  presumption  of 
*' right  and  solemn  performance  of  a  duty  enjoined.'* 

IV.  It  is  urged  upon  us  as  a  question  of  fact  that 
the  Progressive  party  is  from  a  ** nation-wide"  point 
of  view  the  **  leading  party  politically  opposed  to  the 

Governor."  Are  we  to  be  governed  by  the 
Leading        political  conditions  existing  nationally,  or 

by  those  of  our  own  State!  We  take  ju- 
dicial notice  of  matters  of  current  political  history ;  of 
the  political  affiliation  of  the  Governor  of  Missouri 
as  well  as  of  the  relative  strength  of  the  Progressive 
party,  the  Republican  party  and  the  Democratic  party 
in  this  State  at  the  last  general  election.  [1  Chamber- 
layne.  Mod.  Law  of  Ev.,  sec.  800.]  From  this  we  know 
that  the  Democratic  party  polled  in  this  State  at  the 
last  general  election  the  greatest  number  of  votes,  fol- 
lowed by  the  Republican  party  and  the  Progressive 
party  respectively  in  the  order  named.  The  leading 
party  in  this  State  politically  opposed  to  that  to  which 
the  Governor  who  appointed  respondent  belongs,,  is 
then  the  Republican  party,  and  not  the  Progressive 
party  to  which  respondent  belongs.  No  contention,  in- 
deed, is  made  on  this  point  as  upon  a  matter  of  fact. 
As  such  it  is  tacitly  at  least  conceded;  though  it  is 
urged  that  to  the  Governor  and  to  the  Senate  was  com- 
mitted the  duty  of  determining  this  fact  in  their  dis- 
cretion and  that  this  determination  concludes  us> 
whether  exercised  with  the  facts  or  against  them.  We 
have  discussed  this  contention  already  and  need  not 
again  go  into  it  further  than  to  say  that  we  disallow 
it,  for  it  is  after  all  based  upon  a  fiction  of  law  and 
a  fiction  of  the  law  ought  to  yield  in  a  direct  attack 
to  the  facts  when  the  latter  stand  admitted  in  an  action* 
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which  we  think  relator  had  the  right  to  institute  and 
this  court  to  examine  and  adjudge. 

We  must  ascertain  the  meaning  of  a  statute  by 
looking  at  it  in  a  sense  by  the  four  corners.  This 
statute  provides  that  the  ''State  committee  of  the  said 
leading  party  politically  opposed  to  that  to  which  the 
Governor  belongs'^  shall  do  certain  things.  It  might 
well  be,  if  respondent's  contention  be  correct,  that  the 
leading  political  party  in  a  nation-wide  sense  would 
have  neither  adherent,  voter,  party,  or  organization  in 
this  State,  thus  by  such  logic  leading  up  to  a  ridicu- 
lous and  impossible  situation,  [Verdin  v.  St.  Louis, 
131  Mo.  1.  c.  1^3;  Perry  v.  Strawbridge,  209  Mo.  1.  c. 
642.]  Besides  this  reductio  ad  ahsurdam,  which  would 
seem  to  settle  this  contention,  certain  presumptions 
confine  us  to  our  own  State.  A  statute  is  prima  facie 
confined  in  its  operation  to  persons  and  conditions 
within  the  territorial  jurisdiction  of  the  Legislature. 
[Beale  on  Rules  of  Legal  Interp.,  p.  232.]  ''Prima 
facie  every  statute  is  confined  in  its  operation  to  the 
persons,  property  rights  or  contract  which  are  within 
the  territorial  jurisdiction  of  the  Legislature  which  en- 
acted it.''  [2  Lewis's  Sutherland  on  Stat.  Con.,  sec. 
513.]  "We  elect  to  our  offices  our  own  citizens,  of  our 
own  State,  under  the  provisions  of  our  own  laws.  We 
never  elect  by  direct  suffrage  a  citizen  of  another  State 
to  any  office ;  these  are  the  elections  at  which  the  elec- 
tion commissioners  act,  and  the  elections  which  they 
are  required  to  hold.  AVe  conclude  then  that  it  is  too 
clear  for  argument  that  by  the  "leading  party  politi-' 
cally  opposed  to  that  to  which  the  Governor  belongs,'^ 
is  meant  the  "leading  party"  in  this  State. 

V.  Finally  it  is  urged  that  the  passage  of  the  Act 
of  March  26,  1913,  Laws  1913,  p.  344,  so  far  validates 

the  appointment  of  respondent  as  to  ren- 
Retrospective    (Jer  nugatory  the  whole  of  this  inquiry; 

that  it  converts  this  lawsuit  into  an  aca- 
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demic  discussion,  and  makes  of  it   a  moot  question 
merely. 

It  is  more  than  possible  that  this  is  true  as  a  mat- 
ter of  practice;  also  we  may  say,  without  offense,  as 
a  matter  of  practical  politics.  But  it  is  not  true  as  a 
matter  of  law.  There  is  no  emergency  clause  appended 
to  this  act,  and  it  is  not  yet  in  force.  (An  emergency 
clause  would  in  our  view,  however,  add  nothing  to- 
ward making  it  apply.)  The  act  by  its  terms  in  no  wise 
purports  to  look  backward  or  to  be  designed  as  a  mat- 
ter of  law  to  be  curative  in  its  intent.  This  law  bears 
none  of  the  outward  earmarks  of  a  retrospective  stat- 
ute. Unless  it  bears  such  indicia,  a  discussion  in  the 
light  of  the  rules  of  construction  would  seem  to  be  but 
** weary,  stale,  flat  and  unprofitable,''  for  our  court  has 
said  in  the  case  of  State  ex  rel.  v.  Dirckx,  211  Mo.  1.  c. 
577: 

**The  settled  rule  of  construction  in  this  State,  ap- 
plicable alike  to  the  constitutional  and  statutory  pro- 
visions, is  that,  unless  a  different  intent  is  evident 
beyond  reasonable  question,  they  are  to  be  construed 
as  having  a  prospective  operation  only.  [State  ex  rel. 
v.  Greer,  78  Mo.  1.  c.  190;  State  ex  rel.  v.  Frazier,  98 
Mo.  426;  Leete  v.  Bank,  141  Mo.  574;  Shields  v.  John- 
son  County,  144  Mo.  76 ;  Cooley  ou  Constitutional  Lim. 
(6  Ed.),  page  77;  Shreveport  v.  Cole,  129  U.  S.  36.]" 

This  rule  is  also  in  consonance  with  the  text-book 
law: 

**It  is  well-settled  rule  of  construction  that  laws 
relate  to  the  future,  and  are  not  to  be  construed  re- 
trospectively, or  to  have  a  retrospective  effect,  unless, 
it  shall  clearly  appear  that  it  was  so  intended  by  the 
Legislature,  and  unless  such  construction  is  absolutely 
necessary  to  give  meaning  to  the  language  used."  [6 
Am.  &  Eng.  Ency.  of  Law,  p.  939.] 

*'In  every  case  of  doubt  the  doubt  must  be  resolved 
against  the  retrospective  effect."     [36  Cyc.  1208.] 
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Whatever  title  respondent  possesses  to  the  oflBce 
he  claims  was  acquired  by  him  and  has  its  existence, 
and  derives  its  virtue,  if  any,  solely  and  alone  from 
the  provisions  of  the  Act  of  1911  under  which  he  was 
appointed.  He  must  stand  or  fall  by  that  law,  since 
he  has  never  been  appointed  under  any  other  law  and 
obviously  may  never  be  appointed  under  the  Act  of 
1913  or  any  other  act,  regardless  of  the  creation  of  a 
vacancy.  We  are  not  saying  that  any  reason  is  known 
to  exist  militating  against  his  appointment  under  the 
Act  of  1913.  Upon  this  point  we  do  not  pass,  how- 
ever. 

Other  points  urged  we  need  not  discuss,  in  the 
light  of  the  fact  that  the  amendment  of  the  Act  of  1911 
by  the  Act  of  1913,  will  shortly,  when  it  shall  become 
eflfective,  so  change  the  law  as  to  render  much  that 
has  been  said  and  all  further  that  could  be  said  some 
what  like  unto  ancient  history. 

It  follows  that,  under  the  provisions  of  the  Act  of 
1911,  respondent  was  not  eligible  to  appointment  as  a 
member  of  the  Board  of  Election  Commissioners,  and 
that  the  writ  of  ouster  prayed  for  should  issue,  and  it 
is  so  ordered. 

Lamm,  C.  J.,  Woodson,  Brown,  Bond  and  Walker, 
J  J.,  concur;  Graves,  J.,  concurs  in  result  only. 


WILLLAH  CAPP  et  al.  v.  CITY  OF  ST.  LOUIS, 
Appellant. 

In  Banc,  June  28,  1913. 

t  PARKS:  Safety.  Public  parks  are  principaUy  maintained  for 
the  safety,  recreation  and  amusement  of  the  children  of  the 
toiling  masses,  in  order  that  such  children  may  have  a  safe 
and  healthful  resting  place,  morally  and  physically,  while  their 
parents  toil  for  a  livelihood;  and  they  must  be  kept  reasonably 
safe  for  immature,  unprotected  and  indiscreet  children. 
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2.   :    :     Sewer    Outlet:     Drowning    of    Children: 

Turn-Table  Doctrine.  The  turn-table  doctrine  has  no  appli- 
cation to  a  drowning  caae  where  there  was  a  large  creek  or 
small  river  running  through  a  very  large  city  park,  in  which 
children  through  the  summer  months  were  In  the  habit  of 
wading»  and  into  which  creek  or  river,  a  large  storm  sewer 
emptied,  digging  out  a  deep  and  wide  and  unguarded  hole  and 
pool,  with  stone  steps  leading  down  to  it  and  into  which  a  child 
fell  and  was  drowned — the  difference  being  that  the  child  was 
not  a  trespasser,  as  in  turn-table  cases,  but  the  injury  occurred 
where  the  child  had  a  right  to  be. 

3.  :  :  :   :   Negligence  Queetlon  for 

Jury.  The  maintenance  in  a  public  park  of  an  unguarded 
pool,  ten  or  twelve  feet  deep  and  sixty  wide,  calculated  to 
attract  children  into  a  danger  which  they  cannot  appreciate, 
is  such  negligence  on  the  part  of  the  city  in  a  suit  by  the 
parents  of  a  child  drowned  therein  as  authorizes  the 
submission  to  the  jury  of  the  question  of  whether 
the  city  exercised  ordinary  care  for  the  safety  of 
the  child.  The  city  owned  a  large  public  park,  which 
thousands  of  persons,  and  especially  children,  visited  daily; 
a  large  creek  ran  through  the  park,  uncovered  and  uninclosed 
its  entire  length,  and  in  it  children  were  in  the  habit  of 
wading,  playing  and  fishing,  especially  in  summer  months;  a 
large  storm  sewer  emptied  into  this  creek,  and  at  its  mouth 
there  was  a  pool  of  water  from  eight  to  twelve  feet  deep  at  its 
center  and  sixty  wide,  caused  by  the  water  of  the  sewer  digging 
out  a  hole  in  the  bed  of  the  river;  stone  steps  led  down  to  the 
water  on  each  side  of  the  sewer's  mouth;  the  pool  had  existed 
for  years,  was  unguarded,  and  could  have  been  guarded  at  a 
small  cost,  and  plaintiffs'  child  was  found  drowned  in  the  pool 
on  July  10th.  Held,  that  the  court  properly  submitted  to  the 
jury  the  question  of  the  city's  negligence. 

4.   :  :  :  :  Conjecture.    The  amount 

of  water  in  the  creek,  into  which  the  storm  sewer  emptied,  in 
its  ordinary  and  usual  stages  was  very  small,  varying  in  depth 
from  a  few  inches  to  fifteen  inches  in  its  deepest  places,  for  a 
distance  of  one  thousand  feet  above  and  below  the  pool  of 
water,  sixty  feet  wide  and  from  eight  to  twelve  feet  deep  at 
its  center,  at  the  outlet  of  the  sewer,  in  which  the  body  of 
the  child  was  found  on  July  15th.  The  last  seen  of  the  child 
prior  to  that  date  was  on  July  10th,  when  he  and  the  other  boy 
of  about  the  same  age,  whose  body  was  also  found  in  the  pool, 
were  wading  in  the  creek  about  one  hundred  feet  above  the 
pool.  When  hfs  body  was  discovered  his  pantaloons  were  rolled 
up  as  far  as  they  could  be,  and  there  was  some  evidence  that  the 
sleeves  of  his  shirt  were  likewise  rolled  up.  Held,  sufficient 
evidence  to  sustain  a  verdict  that  the  child  was  drowned  in  the 
pool. 
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5.   :  :  :  :    Presumptions:   Ordinary 

Care:  Assassination.  The  presumption  is  that  the  child  was 
exercising  ordinary  care  at  the  time  he  was  drowned;  also,  that 
he  was  not  assassinated,  for  the  law  never  presumes  that  a 
crime  has  been  committed. 

Appeal  from  St.  Louis  City  Circnit  Conrt — Hon.  J. 
Hugo  Grimm,  Judge. 

Affibmbd. 

Lambert  E.  Walther  and  William  E.  Baird  for  ap- 
pellant 

(1)  The  court  erred  in  refusing  to  instruct  the 
jury  at  the  close  of  all  the  evidence  that  the  plaintiffs 
were  not  entitled  to  recover;  and  this  because:  (a) 
There  was  not  one  scintilla  of  evidence  as  to  how  the 
boy  came  to  be  in  the  pool,  (b)  Because  in  thus  sub- 
mitting the  case  to  the  jury,  the  jury  were  permitted 
to  speculate  as  to  the  manner  in  which  the  boy  came 
to  be  in  the  pool.  (2)  It  is  a  well-settled  rule  that  if 
an  injury  may  have  resulted  from  more  than  one  cause, 
for  one  of  which  and  not  the  other,  the  defendant  is 
liable,  it  must  be  shown  with  reasonable  certainty  that 
the  cause  for  which  the  defendant  may  be  liable  pro- 
duced the  result,  and  if  the  evidence  leaves  it  to  con- 
jecture, the  question  cannot  be  submitted  to  the  jury. 
Warner  v.  Railroad,  178  Mo.  125;  Epperson  v.  Tele- 
graph Co.,  155  Mo.  346;  Smith  v.  Bank,  99  Mass.  605; 
Searles  v.  Eailroad,  101  N.  Y.  661. 

Taylor  H.  Young  and  Willard  R.  Guest  for  re- 
spondents. 

(1)  The  appellant  owed  respondents  the  duty  to 
exercise  ordinary  care,  in  the  maintenance  of  Forest 
Park,  to  keep  it  free  from  the  nuisance  complained  of. 
Carey  v.  Kansas  City,  187  Mo.  715 ;  Barthold  v.  Phila- 
delphia, 154  Pa.  St.  109;  Indianapolis  v.  Emmelman, 
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108  Ind.  530;  Price  v.  Water  Co.,  58  Kan.  551;  Mc- 
Mahon  v.  Pekin,  154  111.  141;  Stout  v.  Eailroad,  17 
Wall.  66L;  Edmondson  v.  Moberly,  98  Mo.  523;  Lowe 
V.  Salt  Lake  City,  44  Pac.  1050;  Schmidt  v.  Distg.  Co., 
90  Mo.  294;  Straub  v.  St.  Louis,  175  Mo.  413;  Williams, 
Municipal  Liability  for  Tort,  sec.  184.  (2)  The  evi- 
dence was  sufficient  to  go  to  the  jury  on  the  question^ 
whether  the  deceased  met  his  death  by  being  drowned 
in  the  pool  at  the  mouth  of  the  sewer,  by  falling  off  the 
stone  steps.  Appellant  admits  in  its  answer  the  death 
of  deceased  was  caused  by  drowning.  The  presump- 
tion is  in  favor  of  respondents  that  the  deceased  was 
exercising  ordinary  care  for  his  own  safety  at  the  time 
he  met  his  death.  As  the  water  became  gradually 
deeper  on  either  side  of  the  pool  up  and  down  the 
Eiver  Des  Peres  and  being  at  least  six  feet  deep  im- 
mediately off  the  stone  steps,  it  will  be  presumed,  un- 
til the  contrary  is  shown  (and  that  burden  was  on  ap- 
pellant) that  deceased  would  not  have  deliberately 
waded  beyond  his  depth,  but  rather  fell  off  the  steps 
and  was  drowned  while  playing  thereon  with  his  com- 
panion Ulrich,  who  was  at  the  same  time  also  drowned 
in  the  same  pool.  Buesching  v.  Qaslight  Co.,  73  Mo. 
233;  Lancaster  v.  Ins.  Co.,  62  Mo.  121;  Weighman  v- 
Railroad,  223  Mo.  718;  McGahan  v.  Transit  Co.,  201 
Mo.  507;  Ekhard  v.  Transit  Co.,  190  Mo.  613.  Even 
if  this  were  not  the  law,  appellant  would  still  be  lia- 
ble according  to  its  own  theory,  as  the  testimony  shows 
the  water  above  and  below  this  pool  for  a  distance  of 
over  1000  feet  was  only  from  one  foot  to  fifteen  inches 
in  depth ;  defendant  having  admitted  in  its  answer  de- 
ceased was  drowned  while  wading  in  the  River  Des 
Peres.  Indianapolis  v.  Emmelman,  108  Ind.  530;  Pe- 
kin V.  McMahon,  154  111.  141;  Linnberg  v.  Rock  Is- 
land, 157  111.  App.  527. 

WOODSON,  J.— The  plaintiffs  brought  this  suit 
in  the  circuit  court  of  the  city  of  St.  Louis,  against  the 
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defendant,  to  recover  the  sum  of  $10,000  damages  sus- 
tained by  them,  on  account  of  the  death  of  their  minor 
son,  Cecil  Capp,  caused  by  the  alleged  negligence  of 
the  city  in  not  properly  guarding  a  pool  of  water 
(which  will  be  presently  described)  in  Forest  Park, 
in  which  the  deceased  fell  and  was  drowned. 

A  trial  was  had  before  the  court  and  a  jury,  and 
after  hearing  the  evidence  and  the  instructions  of  the 
court,  the  jury  found  the  issues  for  the  plaintiffs  and 
assessed  their  damages  at  $2500.  Upon  the  verdict  of 
the  jury,  the  court  rendered  judgment  for  the  plain- 
tiffs and  after  taking  the  proper  preliminary  steps 
therefor,  the  defendant  duly  appealed  the  cause  to 
this  court. 

No  question  is  raised  as  to  the  sufficiency  of  the 
pleadings,  and  we  will,  therefore,  pass  them  by. 

•The  facts  are  practically  undisputed,  and  are  as 
follows : 

The  plaintiffs  were  husband  and  wife  and  the  de- 
ceased was  their  lawful  son.  The  city  of  St.  Louis  is 
a  municipal  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Missouri,  known  as  the 
** Scheme  and  Charter.'*  Forest  Park  is  a  public  park 
belonging  to,  and  was  under  the  management  and  con- 
trol of  the  city. 

Through  the  park  ran  a  small  stream  of  water 
known  as  the  ** River  Des  Peres."  Many  years  prior 
to  the  happening  of  this  unfortunate  incident,  the  city 
<jonstructed  what  is  known  in  the  record  as  **  Euclid 
Avenue  Storm  Sewer,"  which  drained  a  large  part  of 
the  city  of  St.  Louis,  as  well  as  a  considerable  part  of 
the  territory  of  St.  Louis  county,  and  emptied  into 
the  River  Des  Peres  at  a  point  in  the  park  where  the 
deceased  was  drowned. 

The  park  was  large,  having  an  area  of  more  than 
fourteen  hundred  acres,  and  said  river,  in  its  ordinary 
stages,  was  insignificant,  no  larger  than  an  ordinary 
creek,  but  in  times  of  storm  the  waters  thereof,  ac- 
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companied  with  those  of  said  sewer,  became  and  was  a 
mighty  torrent,  swift,  turbulent  and  terrible  in  its  flow 
to  the  Meremac  and  to  the  *' Father  of  Waters. '* 

At  the  junction  of  said  sewer  with  said  river,  the 
waters  of  the  former,  in  full  flow,  had,  many  years 
prior  to  the  accident,  washed  out  the  bed  of  the  river 
and  thereby  caused  to  exist  therein  an  excavation  about 
sixty  feet  in  diameter  and  of  a  depth  varying  from  a 
few  inches,  at  the  outer  margin,  to  some  ten  or  twelve 
feet  in  the  center,  which  for  years  had  been  filled  with 
water  and  refuse  from  said  sewer  and  river. 

At  the  junction  of  tlie  river  and  the  sewer,  the  out- 
let thereof  is  about  ten  feet  in  breadth  and  fourteen  in 
height,  with  perpendicular  walls  constructed  of  stone, 
with  caprocks  on  top,  which  are  about  eighteen  inches 
higher  than  the  adjacent  surface  of  the  ground. 

Immediately  adjacent  to  the  mouth  of  the  sewer, 
there  are  four  stone  steps,  twelve  feet  long  and  six 
inches  thick,  leading  therefrom  down  to  the  water,  two 
of  which  are  generally  covered  with  tlie  water  of  the 
pool  and  the  other  two  are  above  the  water  line. 

The  River  Des  Peres  is  wholly  unguarded  in  its 
entire  length,  as  it  passes  through  the  park ;  and  boys 
and  children,  with  the  knowledge,  if  not  the  acquies- 
cense,  of  the  city,  have  been  in  the  constant  habit  of 
wading  in  the  bed  of  said  river,  from  early  spring  until 
late  fall,  and  to  skate  thereon  in  the  winter  time. 

The  park  is  one  of  the  great  public  resorts  of  the 
world,  constantly  frequented  by  many  men,  women  and 
children.  The  World's  Fair  was  held  therein  in  1904, 
which  was  visited  by  millions  of  people,  and  it  has  con- 
tinued to  be  the  greatest  public  resort  of  the  city  ever 
since.  It  is  highly  improved,  carefully  attended  and 
cared  for,  constantly  guarded  and  policed,  by  and  at 
great  cost  to  the  city. 

Some  two  hundred  feet  from  the  mouth  of  the 
sewer,  there  is  a  fine  spring,  and  a  path  leading  there 
from,  to  the  Lindell  Boulevard  and  Kingshighway  en- 
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trances  to  the  park,  passes  within  a  few  feet  of 
the  mouth  of  said  sewer.  This  was  the  most  frequented 
part  of  the  park. 

The  last  time  the  deceased  was  seen  alive  was  July 
10, 1908,  when  he  and  another  boy  named  Ulrich,  about 
the  same  age,  were  seen  by  a  mounted  policeman  named 
Hutton,  wading  in  said  river  about  one  hundred  feet 
above  said  pool.  On  or  about  the  12th  day  of  July,  the 
body  of  Ulrich  was  discovered  floating  in  said  pond, 
and  when  the  father  of  Cecil  Capp  heard  of  that  fact, 
knowing  that  the  deceased  and  Ulrich  left  home  to- 
gether, he  began  to  search  the  pond  for  his  son,  with 
the  result  that  on  the  15th  of  July  he  found  the  body  of 
his  son  therein.    Both  of  them  had  been  drowned. 

When  discovered,  the  pants  of  the  deceased  were 
rolled  up  as  far  as  they  could  be,  and  there  was  some 
evidence  which  tended  to  show  that  the  sleeves  of  his 
shirt  were  likewise  rolled  up. 

The  evidence  also  showed  that  boys  and  children 
generally  were  in  the  habit  of  wading  in  said  river, 
and  were  in  the  habit  of  fishing  for  crawfish  therein, 
and  playing  in  and  about  the  mouth  of  the  sewer  and 
on  the  steps  mentioned. 

Such  additional  facts  as  may  be  necessary  for  a 
proper  disposition  of  the  case  will  be  considered  in 
the  course  of  the  opinion. 

I.  The  city  assigns  but  two  errors  in  its  brief,  but 
discussed  a  third  in  the  oral  argument  of  the  case  in 
this  court,  namely,  that  there  was  no  evidence  of  neg- 
ligence on  the  part  of  the  city  in  keeping,  managing  and 
controlling  the  park.  We  will  consider  this  question 
first,  but  preliminary  thereto  it  should  be 
Parkt:  borne  in  mind  that  the  public  parks  of  the 

WatcrHoie:  cities,  while  designated  for  the  use  of  all 
Liability  classes,  nevertheless,  it  is  common  knowl- 

^      *^"  edge,    are  in   fact  more    generally   used 
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and  occupied  by  the  middle  and  poorer  classes 
of  our  citizens  who  have  not  the  means  to  justify  them 
in  going  to  the  mountains,  the  sea  shore  or  foreign 
countries  for  rest  and  recreation,  as  is  the  custom  and 
practice  of  the  wealthy  and  more  fortunate  class. 

During  the  oj»en  and  warm  seasons  of  the  year 
the  parks  are  usually  filled  with  the  women  and  minor 
children  of  the  poor,  and  especially  the  latter,  who  are 
usually  sent  there  alone  for  safety,  recreation  and 
amusement,  while  their  parents  are  down  town  earn- 
ing their  bread  by  the  sweat  of  their  faces.  One  of 
the  most  important,  if  not  the  principal  quality  or  ben- 
eficial element  of  a  public  park,  is  the  safety  it  throws 
around  the  unprotected  youth  and  indiscreet  of  the 
State,  placed  therein  by  their  toiling  parents,  chiefly 
for  the  safeguards  supposed  to  be  thrown  around  them 
and  incidentally  for  play  and  recreation,  while  they, 
the  parents,  earn  a  living  for  themselves  and  chil- 
dren. Were  it  not  for  the  supposed  safety  of  the 
parks,  the  poor  of  the  cities  would  be  compelled  to 
either  personally  guard  their  minor  children,  which 
would  materially  impair  their  earning  power,  or  they 
would  have  to  turn  their  children  loose  upon  the  public 
streets  of  the  city,  where  they  would  be  constantly  lia- 
ble to  come  in  contact  with  the  numerous  vices  and 
dangerous  agencies  ever  present  therein. 

It  is  largely  for  this  protection  of  life  and  limb, 
and  the  separation  of  the  youth  of  the  country  from 
vice  and  dangers,  that  these  parks  are  created  and 
maintained,  at  such  enormous  cost  and  expense  to  the 
cities  and  people  of  the  State,  without  which  they 
would  be  absolutely  worthless. 

That  being  unquestionably  true,  the  public  parks 
of  the  cities  should  be  maintained  in  a  reasonably  safe 
condition  for  those  who  frequent  and  use  them,  and 
especially  for  the  unprotected  youth. 

The  evidence  is  undisputed  that  the  city  of  St. 
Louis  created  and  maintains  this  inexcusable  nuisance, 
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which  is  a  constant  menace  to  the  lives  of  the  children 
who  visit  Forest  Park.  Common  sense  and  common 
experience  teach  us  that  this  inexcusable  nuisance  can 
be  abated  at  a  trifling  expense  to  the  city,  probably  at 
a  sum  not  to  exceed  one-half  of  the  cost  of  defending 
this  suit ;  and  why  should  it  not  be  done  1  It  has  al- 
ready claimed  for  its  vicious  reward  the  lives  of  two 
bright  and  innocent  boys,  who  were  as  sweet,  near  and 
dear  to  their  parents  as  our  children  are  to  us.  But 
no,  echoes  the  city,  through  the  voice  and  pen  of  her 
able  and  worthy  city  counselor,  I  will  maintain  this 
horrible  nuisance,  right  in  the  heart  of  the  principal 
play-ground  of  the  children  of  the  metropolis  of  this 
State,  which  is  giving  forth  its  offensive  odors,  and 
sickly  and  deadly  germs,  every  day  and  night  of  its 
existence,  to  say  nothing  of  its  every-yawning  mouth, 
every  ready  to  swallow  up  the  body  of  any  and  all 
children  who  may  happen  perchance  to  play  thereat, 
or  who  may  wade  into  its  unknown  depth,  but  well- 
known  filth  and  slime. 

And  in  this  connection  it  might  be  said  that  much 
confusion  has  been  injected  into  this  class  of  cases  by 
applying  to  it  the  doctrine  applicable  to  the  *  turn- 
table'*  cases.  That  rule  has  no  application  whatever 
to  this  case,  or  to  the  class  to  which  it  belongs. 

In  this  class,  the  injury  occurred  and  of  necessity 
must  occur  at  a  place  where  the  injured  party  had 
both  the  legal  and  moral  right  to  be,  while  in  the  turn- 
table cases  the  injury  occurred  and  of  necessity  must 
have  occurred  on  private  property,  a  place  where  the 
injured  person  had  no  legal  right  to  be,  but  was  in^ 
duced  to  go  by  an  attractive  piece  of  machinery  or 
other  matters  equally  attractive  to  children. 

The  confusion  mentioned  grows  out  of  the  fact 
that  there  is  another  class  of  cases  akindred  to  this, 
where  the  injury  occurs  upon  private  property,  namely, 
in  the  reservoirs  of  waterworks  of  the  municipalities 
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of  the  country  or  in  other  private  ponds  and  pools  of 
water.  In  those  eases  the  injured  chUd  is  eoncededly 
a  trespasser,  but  is  attracted  there  by  the  water  of  the 
reservoir,  pool  or  pond  which  the  owner  knows  will  in- 
structively attract  children ;  and  in  some  of  the  States, 
even  in  the  latter  class,  the  injured  party  or  his  repre- 
sentative is  permitted  to  recover,  while  in  others  that 
right  is  denied. 

The  authorities  supporting  the  latter  class  are 
cited  as  authorities  in  the  class  to  which  the  case  at 
bar  belongs,  for  the  reason  that  if  a  recovery  can  be 
had  in  the  former,  where  the  injured^  party  is  a  tres- 
passer, then  a  fortiori  a  recovery  should  be  had  in  this, 
the  latter,  where  the  injured  party  had  a  lawful  right 
to  be. 

In  this  case,  the  son  of  the  plaintiffs  lost  his  life 
in  a  pool  of  water,  located  in  a  public  park,  a  place 
where  the  child  had  the  right  to  be;  but  the  record 
fails  to  show  that  either  the  boy  or  his  parents  had 
any  knowledge  of  the  depth  of  the  pool. 

So  in  the  consideration  of  this  case,  care  should 
be  taken  so  as  not  to  confuse  the  principles  of  law 
governing  it  with  those  controlling  the  turn-table  cases^ 
for  the  obvious  reason  that  one  might  be  entitled  to  a 
recovery  in  this  class  and  not  in  that. 

Returning  to  the  contention  of  counsel,  previously 
stated,  namely,  that  the  record  contains  no  evidence 
of  negligence  on  the  part  of  the  city,  the  uncontradicted 
evidence  shows  that  Forest  Park  was  a  public  resort 
for  men,  women  and  children,  and  that  thousands  vis- 
ited it  daily,  and  especially  children,  boys  and  girls; 
also  that  they  were  in  the  habit  of  wading,  playing 
and  fishing  in  said  river,  and  playing  on  and  about  the 
steps  at  the  mouth  of  the  sewer,  where  there  was  a 
pool  of  water  from  eight  to  twelve  feet  deep  in  the 
center.  This  pool  was  caused  by  the  waters  of  the 
stream  flowing  down  and  over  the  steps  mentioned,  and 
washing  the  dirt  and  soil  from  the  bed  of  the  river, 
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thereby  making  an  excavation  therein  which  filled  up 
with  the  waters  thereof. 

This  pool  had  existed  for  years,  and  unquestion- 
ably the  city  had  knowledge  of  its  existence,  while  the 
evidence  shows  it  could  have  been  filled  up  or  guarded 
at  a  very  small  cost. 

The  park  being  a  public  place,  and  containing  this 
unguarded  pool  of  water,  and  frequented  at  the  invita- 
tion of  the  city,  by  many  children,  young  and  indiscreet, 
who  we  all  know  are  greatly  attracted  by  pools 
of  water,  bubbling  brooks  and  running  streams,  made 
the  situation  highly  attractive  and  dangerous  to  any 
and  all  children  who  might  approach  the  place  and 
play  in  or  about  the  stream  and  pool. 

That  evidence,  in  my  opinion,  was  sufiicient  to 
warrant  the  court  in  submitting  to  the  jury  the  ques- 
tion, whether  or  not  said  conduct  of  the  city  was  such 
as  an  ordinarily  prudent  person  would  have  done  un- 
der similar  circumstances.  If  it  was,  then  the  city 
was  not  liable  for  the  damages  done ;  if,  upon  the  con- 
trary, it  was  not,  then  the  city  was  liable. 

That  was  a  question  of  fact  which  the  trial  court, 
in  my  opinion,  properly  submitted  to  the  jury,  which, 
I  believe,  is  supported  by  the  following  authorities: 
Williams,  Municipal  Liability  for  Tort,  sec.  184 ;  Carey 
V.  Kansas  City,  187  Mo.  715 ;  Barthold  v.  Philadelphia, 
154  Pa.  St.  109;  City  of  Indianapolis  v.  Emmelman, 
108  Tnd.  530;  City  of  Pekin  v.  McMahon,  154  HI.  141; 
Price  V.  Water  Co.,  58  Kan.  551;  Stout  v.  Railroad, 
17  Wall.  657;  Edmondson  v.  City  of  Moberly,  98  Mo. 
523;  Lowe  v.  Salt  Lake  City,  13  Utah,  91;  Schmidt  v. 
Kansas  City  Distilling  Co.,  90  Mo.  1.  c.  294;  Straub  v. 
City  of  St.  Louis,  175  Mo.  413. 

In  the  case  of  Carey  v.  Kansas  City,  supra,  the 
city  owned  and  converted  a  part  of  a  block  of  ground, 
on  which  was  located  its  water  reservoir,  into  a  pub- 
lic park,  and  on  a  level  with  the  coping  of  the  reser- 
voir wall,  the  city  built  a  walk  or  parkway,  and  on  the 


Digitized  by 


Google 


356        SUPREME  COURT  OF  MISSOURI, 

Capp  V.  St  Louis. 


outer  edge  of  the  coping,  it  built  a  wire  fence  four 
and  a  half  feet  high.  While  the  eleven-year-old  son 
of  the  plaintiffs  was  playing  in  and  about  the  premises, 
he  fell  into  the  reservoir  and  was  drowned. 

This  court,  in  a  unanimous  opinion  written  by 
Fox,  J.,  held  that  the  care  required  of  the  city  was 
that  care  which  an  ordinarily  prudent  person  would 
have  exercised  under  similar  circumstances.  But  un- 
der the  facts  of  that  case,  the  court  further  held,  and 
properly  so,  that  the  city  was  under  no  legal  obligation 
to  construct  a  fence  around  the  reservoir  which  would 
be  impossible  for  boys  to  climb  over,  but  only  such  a 
fence  as  would  prevent  children  who  had  reasonable 
respect  for  the  wishes  of  the  owner  of  the  property 
from  trespassing  upon  it. 

That  case  clearly  holds,  and  properly  so,  that  the 
law  imposes  upon  Kansas  City  the  imperative  duty  of 
keeping  the  public  parks  thereof  in  a  reasonably  safe 
condition  for  persons  using  the  same  for  pleasure, 
amusement  or  recreation,  and  especially  for  children 
while  engaged  in  their  innocent  sports,  plays  and  re- 
creations. 

In  the  case  of  Barthold,  the  Supreme  Court  of 
Pennsylvania  tersely  stated  the  law  and  facts  as  fol- 
lows: 

*  *  Turning  therefore  to  the  evidence  we  find  it  was 
shown  that  the  pool  or  well  in  which  the  plaintiff's 
son  lost  his  life  was  upon  ground  acquired  by  the  city 
some  six  months  before  the  accident,  for  the  purpose  of 
adding  it  to  Fairmount  Park.  It  was  not  only  upon 
the  public  grounds  but  was  open  of  access  to  persons 
of  all  ages.  The  wall  that  inclosed  it  was  lower  than 
the  surrounding  surface.  The  plaintiff's  son  came  to 
the  pool  to  wash  his  shoes  and  sat  down  upon  a  stone, 
which  was  part  of  or  was  lying  upon  this  wall.  The 
stone  tipped  under  his  weight  and  he  fell  backward 
into  the  water  and  was  drowned.  The  stone  on  which 
he  sat  fell  at  the  same  time  into  the  pool.    Whether  it 
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was  the  exercise  of  proper  care  on  the  part  of  the  city 
to  leave  this  pool  for-«ix  months  in  the  condition  de- 
scribed, open  to  the  access  of  children,  in  the  public 
grounds,  was  not  a  question  of  law,  but  of  fact,  and 
properly  submitted  to  the  jury.  We  have  nothing  to 
do  with  the  correctness  of  their  finding." 

There  is  no  difference  whatever  in  principle  be- 
tween that  case  and  the  case  at  bar ;  the  facts,  however, 
in  this  case  show  far  more  culpability  on  the  part  of 
the  officers  and  agents  of  the  city  of  St.  Louis,  than 
those  did  on  the  part  of  the  officers  of  Philadelphia. 

In  the  case  of  City  of  Indianapolis  v.  Emmelman, 
supra,  the  petition  charged  that  the  city,  while  con- 
structing a  bridge  in  one  of  the  streets  thereof,  made 
an  excavation  in  the  bed  of  a  small  stream  where  it 
crossed  said  street;  also  constructed  a  levee  from  the 
bank  of  the  stream  to  said  excavation  or  pit,  and  know- 
ing that  the  children  of  persons  residing  near  there, 
were  in  the  habit  of  playing  in  the  absence  of  the  work- 
men, without  safeguards  of  any  kind,  and  in  conse- 
quence thereof  the  child  of  the  defendant  (in  error) 
without  negligence  on  his  part,  while  at  play,  fell  into 
the  pit  and  was  drowned,  etc.  The  city  demurred  to 
the  petition,  for  the  reason  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  it, 
which  was  by  the  trial  court  overruled.  Thereafter, 
the  city  carried  the  case  to  the  Supreme  Court  of  Indi- 
ana on  writ  of  error  (I  suppose,  though  the  report 
says  appeal)  and  the  court  in  sustaining  the  rulings  of 
the  trial  court  used  this  language: 

'*The  initial  proposition  upon  which  the  appellant 
rests  its  argument  against  the  sufficiency  of  the  com- 
plaint is,  that  it  does  not  appear  from  the  facts 
averred  that  the  city  was  guilty  of  any  breach  of  duty, 
in  respect  to  the  plaintiff  or  his  child.  That  the  lia- 
bility of  the  city  can  only  be  affirmed  upon  the  theory 
that  it  has  violated  its  duty  in  the  premises,  is  too 
clear  for  serious  controversy. 
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*' Speaking  upon  the  subject  as  applied  to  an 
adult,  this  court,  in  the  case  of  Jpvansville,  etc.,  Rail- 
road Co.  V.  Griffin,  100  Ind.  221  (50  Am.  R.  783),  used 
the  following  language:  'Before  it  can  be  affirmed 
that  the  appellant  was  negligent,  with  respect  to  the 
transaction  concerning  which  its  omission  is  imputed 
to  it  as  wrongful,  it  must  appear  that  it  was  under 
some  legal  duty  or  obligation  to  the  plaintiff,  at  the 
time  when  and  place  where  the  injury  occurred,  which 
was  left  undischarged.  If  it  is  liable  at  all,  this  is  the 
foundation  upon  which  its  liability  rests.'  [Lary  v. 
Cleveland,  etc.,  Railroad  Co.  78  Ind.  323,  41  Am.  R. 
572.]     . 

**In  respect  to  cases  such  as  we  are  considering, 
a  learned  author  says:  *It  is  important  to  bear  in 
mind,  in  actions  for  injuries  to  children,  a  very  simple 
and  fundamental  fact,  which  in  this  class  of  cases  is 
sometimes  strangely  lost  sight  of,  viz.,  that  no  action 
arises  without  a  breach  of  duty.'  [2  Thomp.  Neg.,  p. 
1183,  note.] 

''With  this  rule  in  view,  and  with  the  further  con- 
cession that  in  dealing  with  cases  which  involve  inju- 
ries to  children,  courts  and  juries  have  sometimes 
strangely  confounded  legal  obligation  with  sentiments 
that  are  independent  of  law,  it  must  nevertheless  be 
kept  in  mind  that  wherever  an  adult  may  be  without 
incurring  the  imputation  of  being  an  intruder,  a  child 
may  also  go  free  from  the  like  imputation.  The  same 
circumstances  which  would  justify  a  recovery  by  one 
who  had  reached  years  of  discretion,  and  had  sustained 
an  injury  from  the  act  of  another,  while  free  from 
fault,  would  justify  a  recovery  by  an  infant  of  such 
years  as  to  be  incapable  of  fault,  provided  its  parents 
or  guardian  were  also  guilty  of  no  neglect  which  could 
be  imputed  to  the  child.  And  so  conversely,  except 
when  a  child  is  seen  in  time  so  that  injury  to  it  might 
be  avoided,  persons  who  are  lawfully  using,  or  carry- 
ing on  business  on  their  own  premises,  are  not  liable 
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for  injuries  to  children,  unless  under  the  same  cir- 
cumstances they  would  have  been  liable  to  others  who 
were  equally  free  from  fault. 

*'The  conclusion  to  be  drawn  from  the  approved 
cases  on  the  subject  is,  that  the  owner  of  premises,  who 
has  neither  expressly  nor  impliedly  invited  the  public 
to  come  upon  or  pass  over  his  grounds,  is  under  no 
legal  obligation  to  keep  them  free  from  pitfalls,  or  in 
a  condition  of  safety,  for  those  who  in  the  pursuit  of 
their  own  pleasure  or  convenience  pass  over  such 
premises,  even  though  it  be  with  the  acquiescence  of 
the  owner.  Persons  passing  over  premises  of  that 
description  exercise  the  privilege  with  its  attending 
perils,  and  this  without  distinction  as  to  whether  or 
not  they  have  arrived  at  an  age  of  discretion. 

''Unless  contrivances  are  placed  on  such  prem- 
ises, with  an  actual  or  constructive  intent  to  hurt  in- 
truders, the  proprietor  is  not  liable  for  injuries  re- 
sulting to  persons,  by  reason  of  the  condition  in  whicli 
the  premises  have  been  left,  or  from  the  prosecution 
of  a  business  thereon,  in  which  the  owner  had  a  right  to 
engage.  [Evansville,  etc..  Railroad  Co.  v.  Griffin, 
100  Ind.  221,  225,  and  cases  cited;  Gillespie  v.  Mc- 
Gowan,  100  Pa.  St.  144;  Gramlich  v.  Wurst,  86  Pa.  St. 
74  (27  Am.  R.  684) ;  Cauley  v.  Pittsburg,  etc..  Rail- 
road Co.,  95  Pa.  St.  398  (40  Am.  R.  664) ;  McAlpin  v. 
Powell,  70  N.  Y.  126  (26  Am.  R.  555) ;  Hargreaves  v. 
Deacon,  25  Mich.  1 ;  Burdick  v.  Cheadle,  26  Ohio  St. 
393  (20  Am.  R.  767).] 

''The  foregoing  and  many  other  analogous  cases, 
which  might  be  cited,  proceed  upon  the  theory  that  the 
person  sought  to  be  held  liable,  had  done  nothing  to 
produce  injury  to  others  who  voluntarily  strayed  upon 
or  invaded  the  premises  on  which  the  injury  occurred. 

"In  all  such  cases  the  owner  may  dig  an  excava- 
tion in  his  own  land,  not  substantially  adjoining  a  pub- 
lic highway,  and  no  action  lies  against  him  by  one  who 
has  fallen  into  the  excavation.     [Hardcastle  v.  South 
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Yorkshire  R.  "W.  Co.,  4  Hurlst.  &  Nor.  67;  Hounsell 
V.  Smyth,  29  L.  J.  203  (7  C.  B.  N.  S.  731) ;  Pittsburgh, 
etc.,  R.  W.  Co.  V.  Bingham,  29  Ohio  St.  364  (23  Am.  R. 
751) ;  Sweeny  v.  Old  Colony,  etc.,  R.  R.  Co.,  10  Allen, 
368;  Knight  v.  Abert,  6  Pa.  St.  472;  Nicholson  v.  Erie 
Railway  Co.,  41  N.  Y.  525.] 

**But  there  is  a  clear  distinction  between  the  cases 
cited  and  the  case  where  an  excavation  is  made  in  or  so 
near  a  highway  as  that  one,  while  rightfully  using  the 
highway,  may,  without  fault,  sustain  injury  by  falling 
into  the  excavation.  Not  loss  clear  is  the  distinction 
between  a  case  in  which  an  excavation  is  made,  or 
something  calculated  to  amuse  or  attract  children  is 
done  or  left,  at  a  place  where  the  'child  has  a  right  to 
be,  and  one  in  which  the  same  thing  is  done  at  a  place 
where,  in  order  to  reach  the  place  of  danger,  the  child 
becomes  an  intruder  upon  the  premises  of  another. 

**  Whoever  while  passing  along,  or  when  properly 
in  a  public  street,  suffers  an  injury,  while  exercising 
the  degree  of  care  which  the  law  requires  of  such  per- 
sons, by  falling  into  an  excavation  which  has  been 
made  in  or  near  such  street,  is  entitled  to  maintain 
an  action  for  such  injury  against  the  person  making 
the  excavation.  In  such  a  case,  the  person  making 
the  excavation  comes  under  an  obligation  to  make  it 
safe  in  respect  to  all  persons  who  have  a  right  to  uso 
the  street. 

'*  Streets  are  open  to  persons  of  all  ages,  and  chil- 
dren are  and  must  be  permitted  to  some  extent  at  leasts 
to  go  upon  the  streets  of  towns  and  cities,  without 
incurring  the  imputation  of  negligence  upon  them- 
selves or  their  parents.  It  would  be  intolerable  to  . 
hold  as  a  matter  of  law,  that  a  parent,  having  no  knowl- 
edge of  the  presence  or  probability  of  danger,  was 
nevertheless  guilty  of  negligence  in  permitting  a  five- 
year-old  child  to  pass  beyond  the  door  yard  into  the 
street  without  an  attendant.  ^Vhoever,  therefore,  does 
anything   in,    or    immediately    adjacent  to,  a  public 
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street,  calculated  to  attract  children  of  the  vicinity  into 
danger,  which  they  cannot  appreciate,  owes  the  duty 
of  protecting  them  by  suitably  guarding  the  source  of 
danger,  or  in  case  this  is  impracticable,  by  giving 
timely  warning  to  their  parents  and*  guardians  of  the 
existence  of  the  danger.  [City  of  Chicago  v.  Hesing, 
83  111.  204  (25  Am.  R.  378) ;  City  of  Chicago  v.  Major, 
18  111.  349;  Niblett  v.  Nashville,  12  Heisk.  684  (27  Am. 
R.  755) ;  Graves  v.  Thomas,  95  Ind.  361  (48  Am.  R. 
727);  McAlpin  v.  Powell,  supra;  Beck  v.  Carter,  68 
N.  Y.  283  (23  Am.  R.  175) ;  2  Dillon,  Mun.  Corp.,  sec. 
1005.] 

*'The  right  of  a  child  to  go  or  be  in  or  upon  a 
street  is  in  no  way  dependent  upon  the  occupation  or 
pecuniary  condition  of  its  parents.  [May hew  v. 
Bums,  103  Ind.  328.1 

**If  a  person  of  discretion,  while  attempting  to 
pass  over  the  stream  in  question,  where  it  crossed 
Spruce  street,  had  fallen  into  the  pit  into  which  the 
child  fell,  no  doubt  could  be  entertained  that  such  per- 
son, if  free  from  contributory  fault,  might  have  re- 
covered for  an  injury  sustained,  or  if  the  plaintiff, 
without  knowledge  of  the  pit,  had  permitted  his 
horse  to  go  there  for  water,  and  it  had  fallen  into 
the  unguarded  hole  and  had  been  injured,  the  liabil- 
ity of  the  city  would  have  been  beyond  question. 

'*As  we  have  seen,  the  liability  of  the  city  is  pre- 
cisely the  same  in  case  a  child,  rightfully  in  a  street, 
sustains  injury  from  a  defect  created  therein  by  the 
city,  as  in.  the  case  of  an  adult,  who  is  injured  while 
free  from  fault,  from  a  like  cause. 

**It  would  shock  all  sense  of  justice  to  hold  that 
a  city  might  dig  a  pit  in  a  street  and  leave  it  so  that 
children  might  be  lured  into  it,  and  yet  deny  to  par- 
ents, who  were  without  fault,  any  remedy  for  the  loss 
of  a  child. 

**  Considered  in  the  light  of  what  has  been  said,  it 
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seems  clear  to  us  that  the  demurrer  to  the  complaint 
was  properly  overruled. 

**The  excavation  into  which  the  appellee's  son 
fell  was  made  in  Spruce  street,  at  a  point  where  it 
crosses  Pleasant 'Eun.  It  was  made  in  the  bed  of  a 
shallow  stream,  and  left  alone  unguarded  on  a  July 
day,  with  knowledge  that  children  were  accustomed  to 
play  in  the  vicinity.  The  city  must  be  held  to  know 
that  children  are  attracted  to  such  a  place  in  July 
weather.  They  were  not  intruders.  It  was  gross  care- 
lessness on  the  part  of  the  city,  with  such  knowledge, 
to  leave  an  unguarded  pit  filled  with  water,  in  the 
street,  into  which  an  unsuspecting  child  might  fall.*' 

The  same  law  that  requires  a  municipal  corpora- 
tion to  keep  its  streets  free  from  nuisances,  and  rea- 
sonably safe  for  those  who  lawfully  use  them,  also 
imposes  upon  it  the  duty  to  keep  its  public  parks  and 
other  public  places  in  a  reasonably  safe  condition  for 
all  who  lawfully  frequent  and  use  them. 

The  case  of  Price  v.  Water  Co.,  58  Kan.  551,  is 
very  interesting,  able  and  instructive.  While  the  de- 
fendant in  that  case  was  a  private  corporation  and  the 
accident  occurred  on  private  property,  nevertheless, 
it  is  a  strong  authority  in  support  of  the  defendant's 
liability  in  the  case  at  bar.  In  fact,  the  reason  is  all 
the  stronger  for  holding  a  public  or  municipal  corpora- 
tion liable  for  the  death  of  a  person  occurring  on  pub- 
lic grounds,  than  it  is  for  holding  a  private  corpora- 
tion responsible  therefor  when  occurring  on  private 
property. 

The  opinion  was  written  by  Chief  Justice  Doster^ 
conceded  to  be  one  of  the  ablest  jurists  of  the  coun- 
try; the  facts  and  the  law  applicable  thereto  were 
stated  in  the  following  language : 

'*  Melrose  H.  Price,  the  son  of  plaintiffs  in  error, 
a  bright,  intelligent  boy  of  about  eleven  years  of  age, 
was  drowned  in  one  of  the  reservoirs  of  the  defendant 
in  error.    These  reservoirs  were  two  in  number,  and 
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were  situated  in  or  near  the  corporate  limits  of  the 
city  of  Atchison,  in  immediate  proximity  to  a  section 
of  the  residence  portion  of  the  city.  They  were  of 
unequal  size ;  one  having  a  capacity  of  about  1,100,000 
gallons,  the  other,  about  3,000,000  gallons.  The  small- 
er one  was  used  as  a  *  settling  basin,'  into  which  the 
water  was  pumped,  and  from  whence  it  was  discharged 
into  the  larger  one  through  a  pipe.  The  opening  of 
this  pipe  into  the  larger  basin  was  covered  with  an 
*  apron'  made  of  lumber,  and  designed  to  break  the 
force  of  the  water  discharge  and  prevent  injury  to  the 
walls  of  the  reservoir.  It  was  partially  buoyed  by 
the  water,  and  rose  and  fell  as  the  water  supply  in- 
creased or  lessened.  For  four  feet  from  the  top  the 
walls  of  the  smaller  reservoir  were  perpendicular,  and 
thence  slanted  to  the  bottom;  and  its  basin  was  about 
ten  feet  in  depth  in  the  deepest  part.  The  walls  of  the 
larger  reservoir  slanted  at  an  angle  of  about  forty- 
five  degrees,  and  its  basin  had  a  depth  in  its  lowest 
part  of  about  fifteen  feet.  It  would  be  diflBcult,  if  not 
impossible,  for  a  person  falling  into  the  larger  basin 
to  get  out  unaided,  on  account  of  the  steepness  of  the 
walls.  These  reservoirs  and  appurtenant  grounds  oc- 
cupied about  three  acres,  and  were  attractive  places 
for  children,  many  of  whom  frequented  there  for  fish- 
ing and  for  other  sports.  They  were  inclosed  with  a 
barb-wire  fence  ten  to  twelve  wires  high.  There  were 
two  gates  through  the  fence,  which,  however,  were 
always  kept  closed,  and  two  rudely  constructed  con- 
trivances designed  for  stiles,  but  beings  as  described 
by  some  of  the  witnesses,  *  sheds,'  or  large  boxes, 
nailed  to  adjacient  trees  and  inclosing  most  of  the 
wires,  but  upon  and  over  which  it  was  not  diflBcult  for 
boys  to  climb  from  the  outside.  A  watchman  and  cus- 
todian of  these  grounds  was  employed  by  the  defend- 
ant. He  was  aware  of  the  habit  of  the  boys  of  the  town 
to  climb  over  the  stiles,  and  permitted  them  to  do  so 
without  objection.    The  boy,  Melrose,  without  the  con- 
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sent  or  knowledge  of  his  parents,  went  with  some  com- 
panions to  the  reservoirs  in  question  to  fish  and  play, 
and,  venturing  upon  the  apron  before  described,  for 
the  purpose  of  crossing  from  one  part  of  the  reservoir 
wall  to  another,  the  end  which  projected  out  upon  the 
water  tank,  precipitating  him  into  the  basin,  where  he 
drowned. 

*' Immediately  upon  starting  to  go  upon  the  apron, 
one  of  his  companions  called  to  him  and  warned  him 
of  the  danger  of  so  going,  saying  to  him  he  might  fall 
in.  To  this  he  replied  *0h,  no!'  His  parents  had  fre- 
quently warned  him  of  the  danger  of  going  to  the  reser- 
voir, and  he  had  trespassed  there  but  once  before,  and 
then  without  their  knowledge. 

'*The  plaintiffs  in  error  sued  to  recover  damages 
for  the  loss  of  their  son,  occasioned  by  the  negligent 
maintenance  of  the  reservoir  and  the  negligence  of  the 
defendant  in  permitting  him  access  to  the  dangerous 
situation  described.  The  above  statement  summarizes 
the  evidence  for  the  plaintiff.  To  this  evidence  a  de- 
murrer for  insufficiency  to  prove  a  cause  of  action  was 
sustained.  This  action  of  the  court  is  alleged  as  er- 
ror, and  is  brought  here  for  review. 

*'The  contention  arising  upon  the  above  state  of 
facts  divides  itself  into  two  principal  questions :  First, 
Was  the  defendant  in  error  negligent,  as  to  the  de- 
ceased boy,  in  maintaining  the  dangerous  reservoir? 
and,  second,  Was  the  deceased  guilty  of  contributory 
negligence  in  venturing  upon  the  slanting  wall  and 
projecting  apron!  These  are  questions  of  fact,  and 
they  should  have  been  left  to  the  jury  for  determina- 
tion. They  are  not  questions  of  law  for  decision  by 
the  court. 

*'It  is,  however,  contended  by  the  defendant  in 
error  that,  inasmuch  as  the  deceased  was  a  trespasser 
upon  its  grounds,  it  owed  to  him  no  duty  to  guard 
against  the  accident  which  occurred.  Without  doubt, 
the  common  law  exempts  the  owner  of  private  grounds 
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from  obligation  to  keep  them  in  a  safe  condition  for 
the  benefit  of  trespassers,  idlers,  bare  licensees  or 
others  who  go  upon  them,  not  by  invitation,  express 
or  implied,  but  for  pleasure  or  through  curiosity. 
[Cooley  on  Torts  (2  Ed.),  718;  1  Thompson  on  Negli- 
gence; 303;  Dobbins  v.  M.  K.  &  T.  Railway  Co.,  41  S. 
W.  62.]  The  common  law,  however,  does  not  permit 
the  owner  of  private  grounds  to  keep  thereon  allure- 
ments to  the  natural  instincts  of  human  or  animal  kind, 
without  taking  reasonable  precautions  to  insure  the 
safety  of  such  as  may  be  thereby  attracted  to  his  prem- 
ises. To  maintain  upon  one 's  property  enticements  to 
the  ignorant  or  unwary,  is  tantamount  to  an  invita- 
tion to  visit,  and  to  inspect  and  enjoy;  and  in  such 
cases  the  obligation  to  endeavor  to  protect  from  the 
dangers  of  the  seductive  instrument  or  place  follows 
as  justly  as  though  the  invitation  had  been  express. 
The  rule  collected  out  of  the  authorities  is  vigorously, 
but  not  too  strongly,  stated  in  1  Thompson  on  Negli- 
gence, 304,  305: 

**  *  There  is  also  a  class  of  cases  which  hold  pro- 
prietors liable  for  injuries  resulting  to  children  al- 
though trespassing  at  the  time,  where,  from  the  pecu- 
liar nature  and  open  and  exposed  position  of  the 
dangerous  defect  or  agent,  the  owner  should  reason- 
ably anticipate  such  an  injury  to  flow  therefrom  as 
actually  happened.  In  such  case,  the  question  of  neg- 
ligence is  for  the  jury.  It  would  be  a  barbarous  rule 
of  law  that  would  make  the  owner  of  land  liable  for 
setting  a  trap  thereon,  baited  with  meat,  so  that  his 
neighbor's  dog,  attracted  by  his  natural  instincts, 
might  run  into  it  and  be  killed;  and  which  would  ex- 
empt him  from  liability  for  the  consequences  of  leav- 
ing exposed  and  unguarded  on  his  land  a  dangerous 
machine,  so  that  his  neighbor's  child,  attracted  to  it 
and  tempted  to  intermeddle  with  it  by  instincts  equally 
strong,  might  thereby  be  killed  or  maimed  for  life. 
Such  is  not  the  law.' 
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**The  principle  involved  is  the  same  as  that  upon 
which  those  actions  known  as  the  'turn-table  cases* 
have  been  resolved,  and  in  which  it  has  been  held,  with 
few  exceptions,  that  the  maintenance,  in  an  unguarded 
manner,  of  a  dangerous  apparatus  for  the  shifting  of 
locomotives,  attractive  to  children  residing  or  accus- 
tomed to  playing  near  by,  constitutes  negligence  upon 
the  part  of  the  companies.  In  one  of  these  cases,  it 
was  quite  well  remarked  by  Mr.  Justice  Valentine: 

**  *  Everybody  knowing  the  nature  and  instincts 
common  to  all  boys,  must  act  accordingly.  No  person 
has  a  right  to  leave,  even  on  his  own  land,  dangerous 
machinery  calculated  to  attract  and  entice  boys  to  it, 
there  to  be  injured,  unless  he  first  take  proper  steps 
to  guard  against  all  danger ;  and  any  person  who  does 
thus  leave  dangerous  machinery  exposed,  without  first 
providing  against  all  danger,  is  guilty  of  negligence. 
It  is  a  violation  of  the  beneficent  maxim.  Sic  utere  tuo 
ut  alienum  non  laedas.  It  is  true  that  the  boys  in  such 
cases  are  technically  trespassers.  But  even  trespass- 
ers have  rights  which  cannot  be  ignored,  as  numerous 
cases  which  we  might  cite  would  show.'  [Kan.  Cent. 
Railroad  Co.  v.  Fitzsimmons,  22  Kan.  691.] 

**The  reasons  upon  which  these  cases  proceed,  and 
the  authorities  supporting  the  rule,  are  strongly  set 
forth  in  Keffe  v.  The  M.  &  St.  Paul  Railroad  Co.,  21 
Minn.  207.  They  are,  in  brief,  that,  where  a  person 
maintains  upon  his  premises  anything  dangerous  to 
life  or  limb  and  of  a  nature  to  invite  the  intrusion  of 
children,  he  owes  them  a  duty  of  precaution  against 
harm,  and  is  liable  to  them  for  injury  from  that  thing, 
even  though  their  own  act,  if  not  negligent,  puts  in 
operation  its  hurtful  agency.  One  may  not  bait  his 
premises  with  some  dangerous  instrument  or  quality* 
alluring  to  the  incautious  or  vagrant,  and  then  deny 
responsibility  for  the  consequences  of  following  the 
natural  instincts  of  curiosity  or  amusement  aroused 
thereby,    without   taking   reasonable    precautions    to 
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guard  against  the  accidents  liable  to  ensue.  Rights 
can  only  be  enjoyed  subject  to  those  limitations  which 
regard  for  the  weakness  and  deficiencies  of  others 
dictate  to  be  humane  and  just.  This  rule  has  been 
applied,  not  only  in  the  *  turn-table  cases,'  but  to  others 
in  which  dangerous  situations  have  been  negligently 
maintained,  and  especially  to  cases  of  death  or  injury 
by  falling  into  unguarded  pools  or  vats  of  water. 
[Brinkley  Car  Co.  v.  Cooper,  60  Ark.  545;  City  of 
Pekin  v.  McMahon,  154  111.  141.] 

**  Counsel  for  defendant  in  error  endeavors  to  dis- 
tinguish the  Hurn-table'  and  other  like  cases  from  the 
one  under  discussion,  upon  the  ground  that,  in  such 
first-mentioned  cases,  the  dangerous  instruments  or 
places  were  not  inclosed,  so  as  to  exclude  or  warn  tres- 
passers, while  in  the  present  case,  the  reservoirs  had 
been  so  fenced  as  to  render  access  to  them  diflScult, 
to  say  the  least,  and  in  any  event  to  operate  as  notice- 
to  stay  on  the  outside  because  of  the  dangerous  situa- 
tion within.  Whatever  merit  such  precautionary 
measures  might  have  under  other  circumstances,  it  is 
sufficient  to  say  that,  in  this  case,  they  were  not  rea- 
sonably effective;  because  it  was  the  daily  habit  of 
trespassing  boys  to  mount  the  fence  and  frequent  the 
reservoirs  on  the  inside,  and  this  habit  was  known  to 
the  company's  responsible  agent,  and  was  not  only 
tolerated  but  went  unrebuJced  by  him.  Knowing  the 
fence  to  be  ineffective  either  as  barrier  or  warning,  it 
was  the  duty  of  the  company  to  expel  the  intruders, 
or  adopt  other  measures  to  avoid  accident.  Whatever 
advantages  the  defendant  in  error  might  have  gained 
from  the  erection  of  a  reasonably  effective  barrier  or 
warning,  is  neutralized  by  the  facts  of  its  knowledge 
that  the  boys  did  trespass,  and  its  permission  to  them 
to  do  so.  It  is  as  though  no  fence  at  all  had  been 
erected." 

In  the  case  at  bar,  the  deceased  child,  in  addition 
to  having  been  attracted  to  the  stream  and  pool,  in 
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which  he  was  drowned,  by  his  strong  boyish  instincts 
to  play,  wade,  paddle  and  fish  in  the  waters  thereof, 
and  all  other  children  of  the  city,  and  adults  for  that 
matter,  were  invited  upon  the  premises  to  indulge 
without  restraint  those  childish  desires,  unprotected 
from  the  great  dangers  incident  to  their  very  exist- 
ence. 

The  case  of  the  City  of  Pekin  v.  McMahon,  154 
HI.  141,  was  a  suit  by  the  parents  of  a  child,  eight  years 
old,  to  recover  damages  for  his  death,  caused  by  the 
alleged  negligence  of  the  city,  in  maintaining  a  deep 
pit  on  lots  belonging  to  it,  filled  with  water,  and  only 
partially  fenced,  into  which  he  fell,  while  playing  about 
it,  and  was  drowned.  The  Supreme  Court  of  Illinois, 
in  passing  upon  that  question  used  this  language : 

**The  general  rule  is  well  settled,  that  the  private 
owner  or  occupant  of  land  is  under  no  obligations  to 
•strangers  to  place  guards  around  excavations  upon  his 
land.  The  law  does  not  require  him  to  keep  his  prem- 
ises in  safe  condition  for  the  benefit  of  trespassers, 
or  those  who  come  upon  them  without  invitation  either 
express  or  implied,  and  merely  to  seek  their  own  pleas- 
ure or  gratify  their  own  curiosity.  [1  Thompson  on 
Neg.,  p.  303;  2  Shear.  &  Red.  on  Neg.  (4  Ed.),  sec. 
715.]  An  exception,  however,  to  this  general  rule  ex- 
ists in  favor  of  children.  Although  a  child  of  tender 
years,  who  meets  with  an  injury  upon  the  premises 
of  a  private  owner,  may  be  a  technical  trespasser,  yet 
the  owner  may  be  liable,  if  the  things  causing  the  in- 
jury have  been  left  exposed  and  unguarded,  and  are 
of  such  a  character  as  to  be  an  attraction  to  the  child, 
appealing  to  his  childish  curiosity  and  instincts.  Un- 
guarded premises,  which  are  thus  supplied  with 
dangerous  attractions,  are  regarded  as  holding  out 
implied  invitations  to  such  children.  'The  owner  of 
land,  where  children  are  allowed  or  accustomed  to 
play,  particularly  if  it  is  unfenced,  must  use  ordinary 
care  to  keep  it  in  safe  condition ;  for  they  being  with- 
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out  judgment  and  likely  to  be  drawn  by  childish  curi- 
osity into  places  of  danger,  are  not  to  be  classed  with 
trespassers,  idlers  and  mere  licensees.'  [2  Shear.  & 
Red.  on  Neg.  (4  Ed.),  sec.  705;  4  Am.  &  Eng.  Ency. 
Law,  p.  53,  and  cases  in  note.]  In  such  case,  the  owner 
should  reasonably  anticipate  the  injury  which  has  hap- 
pened.   [1  Thompson  on  Neg.,  p.  304.] 

'*  There  is  conflict  in  the  decisions  upon  this  sub- 
ject, some  courts  holding  in  favor  of  the  liability  of 
the  private  owner,  and  others  ruling  against  it.  Where 
the  land  of  a  private  owner  is  in  a  thickly  settled  city, 
adjacent  to  a  public  street  or  alley,  and  he  has  upon  it, 
or  suffers  to  be  upon  it,  dangerous  machinery  or  a 
dangerous  pit  or  pond  of  water,  or  any  other  danger- 
ous agency,  at  a  point  thereon  near  such  public  street 
or  alley,  of  such  a  character  as  to  be  attractive  to  chil- 
dren of  tender  years  incapable  of  exercising  ordinary 
care,  and  he  is  aware  or  has  notice  of  its  attractions 
for  children  of  that  class,  we  think  that  he  is  under 
obligations  to  use  reasonable  care  to  protect  them  from 
injury  when  coming  upon  said  premises,  even  though 
they  may  be  technical  trespassers.  To  charge  him 
with  such  an  obligation  under  such  circumstances  is 
merely  to  apply  the  well-known  maxim,  Sic  utere  tuo 
ut  cUienum  non  laedas.  It  is  true,  as  a  general  rule,, 
that  a  party  guilty  of  negligence  is  not  liable  if  he  does 
not  owe  the  duty  which  he  has  neglected  to  the  person 
claiming  damages.  [Williams  v.  C.  &  A.  R.  R.  Co.^ 
135  HI.  491.]  But,  though  the  private  owner  may  owe 
no  duty  to  an  adult  under  the  facts  stated,  the  cases, 
known  as  the  *  turn-table'  cases,  hold  that  such  duty 
is  due  from  him  to  a  child  of  tender  years. 

''The  leading  one  of  the  turn-table  cases  is  Rail- 
road Co.  V.  Stout,  17  Wall.  657 ;  there  the  company  was 
held  liable  in  an  action  by  a  child  about  six  years  old, 
who  had  injured  his  foot  while  playing  with  a  turn- 
table belonging  to  a  company,  although  it  was  contend- 
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ed,  that  he  was  a  trespasser,  and  had  received  the  in- 
jury because  of  his  own  negligence,  and  that  the  com- 
pany owed  him  no  duty ;  it  appearing  that  the  turn-ta- 
ble was  located  upon  the  private  grounds  of  the  com- 
pany in  a  settlement  of  from  100  to  150  persons,  about 
eighty  rods  from  the  depot,  near  two  travelled  roads, 
and  was  a  dangerous  machine,  and  was  not  guarded  or 
fastened,  and  that  a  servant  of  the  company  had  pre- 
viously seen  boys  playing  there  and  had  forbidden 
them  to  do  so ;  and  it  was  further  held,  that  the  care 
and  caution  required  of  a  child  is  according  to  his  ma- 
turity and  capacity  and  is  to  be  determined  by  the  cir- 
cumstances of  each  case ;  that  the  fact  of  the  child  being 
a  technical  trespasser  made  no  difference  in  his  right 
of  recovery;  that  the  question  of  the  defendant's  neg- 
ligence was  one  for  the  jury  to  determine;  and  that 
the  jury  were  justified  in  believing,  that  children  would 
probably  resort  to  the  turn-table,  and  that  the  defend- 
ant should  have  anticipated  their  resort  to  it,  from  the 
fact  that  several  boys  were  at  play  there  when  the 
accident  occurred,  and  had  played  there  on  other  occa- 
sions within  the  observation  and  to  the  knowledge  of 
<lefendant's  employees. 

**To  the  same  effect  are  the  following  cases: 
Keffe  V.  Mil.  &  St.  Paul  Railroad  Co.,  21  Minn.  207; 
K.  C.  Railroad  Co.  v.  Fitzsimmons,  22  Kan.  686; 
Koons  V.  St.  L.  &  I.  M.  R.  R.,  65  Mo.  592;  U.  P.  Rail- 
road Co.  V.  Dunden,  37  Kan.  1;  Evansich  v.  G.,  C.  & 
S.  F.  Railroad  Co.,  57  Tex.  123;  Ferguson  v.  C.  &  R. 
Railroad,  75  Ga.  637,  77  Ga.  102;  St.  L.,  V.  &  T.  H. 
Railroad  Co.  v.  Bell,  81  111.  76. 

'*In  many  if  not  all  of  the  foregoing  *  turn-table' 
•oases,  stress  is  laid  upon  the  facts,  that  the  turn-table 
was  in  a  public  or  open  and  frequented  place;  that  it 
was  dangerous,  and  left  unfastened,  and,  when  in  mo- 
tion, was  attractive  to  children  by  reason  of  their  love 
of  motion  'by  other  means  than  their  own  locomotion;* 
jind  that  the  servants  of  the  railroad  companies  knew, 
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or  had  reason  to  believe,  that  it  was  attractive  to  chil- 
dren, and  that  children  were  in  the  habit  of  playing 
on  or  about  it.  The  doctrine  of  the  cases  is,  that  the 
child  cannot  be  regarded  as  a  voluntary  trespasser,  be- 
cause he  is  induced  to  come  upon  the  turn-table  by  the 
defendant's  own  conduct.  'What  an  express  invita- 
tion would  be  to  an  adult,  the  temptation  of  an  attrac- 
tive play- thing  is  to  a  child  of  tender  years.'  [Keffe 
V.  Mil.  &  St.  Paul  Railroad  Co.,  supra;  U.  S.  Y.  &  T. 
Co.  V.  Rourke,  10  Bradw.  474.] 

**We  are  unable  to  see  any  substantial  difference 
between  the  turn-table  cases,  and  the  case  at  bar. 
Here  was  a  half  block  of  ground  in  a  populous  city, 
bounded  on  two  sides  by  public  streets  and  on  the 
third  side  by  a  public  alley;  with  an  opening  of  some 
forty  feet  in  the  fence  upon  the  street  on  the  south 
side,  and  an  opening  of  equal  dimensions  in  the  fence 
upon  the  alley  on  the  north  side;  with  a  causeway 
running  from  one  opening  to  the  other  diagonally 
across  the  premises,  inviting  approach  and  actually 
used  for  passage  by  men  and  teams.  Upon  this  half 
block  was  a  dangerous  pond  or  pit,  in  which  the  water 
was  always  five  or  six  feet  deep,  and  sometimes  four- 
teen feet  deep.  Logs  and  timbers  floated  about  in  this 
pond;  and  boys  had  for  some  time  been  in  the  habit 
of  playing  upon  them  in  the  water.  The  city  authori- 
ties had  been  notified  of  its  attractiveness  to  children, 
and  of  its  dangerous  character.  They  not  only  suf- 
fered the  pond  to  remain  undrained,  but  the  fences 
around  it  to  be  broken  down  in  some  places  and  to  be 
actually  removed  in  others.  The  deceased  boy,  Frank 
McMahon,  is  proves  to  have  entered  the  premises  at 
the  opening  in  the  fence  on  the  alley.  This  opening 
was  only  seventeen  feet  from  the  barn  of  Soady,  where 
he  dismounted  from  the  wagon  on  which  he  had  been 
riding.  The  place  where  he  was  seen  playing  in  the 
water  was  only  a  few  feet  from  this  opening  on  the 
public  alley.     The  love  of  motion,  which  attracts  a 
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child  to  play  upon  a  revolving  turn-table,  will  also  at- 
tract him  to  experiment  with  a  floating  plank  or  log 
which  he  finds  in  a  pond  within  his  easy  reach. 

**The  doctrine  of  the  'turn-table'  cases  is  sustain- 
ed by  other  cases  where  the  injuries  complained  of 
were  caused  by  agencies  of  a  different  character. 
Such  are  Mackey  v.  City  of  Vicksburg,  64  Miss.  777; 
Birge  v.  Gardiner,  19  Conn.  507;  Daley  v.  N.  &  W. 
Railroad  Co.,  26  Conn.  591;  Bransom  v.  Labrot,  81 
Ky.  638;  Powers  v.  Harlow,  53  Mich.  507;  Hydraulic 
Works  Co.  V.  Orr,  83  Pa.  St.  332;  Whirley  v.  White- 
man,  1  Head.  (Tenn.)  610.'' 

The  other  cases  cited  announce  the  same  rule  of 
law,  and  no  special  good  would  be  accomplished  by 
making  further  quotations  from  them. 

As  previously  stated,  we  are  firmly  of  the  opinion 
that  the  evidence  was  sufiScient  to  make  a  case  for  the 
jury ;  and  we  are,  therefore,  of  the  opinion  'that  the 
court  properly  submitted  the  question  of  the  city's 
negligence  to  the  jury. 

II.  Counsel  for  the  city  next  insist  that  the  trial 
court  should  have  sustained  the  demurrer  to  the  evi- 
Papk:  dence  for  the  reason  that  there  was  no  evi- 

water  dence  introduced  which  tended  to  show  the 

Drowning:  deceased  child  was  drowned  in  the  pool  of 
Inference,     ^ater  complained  of. 

This  insistence  is  wholly  untenable,  for  the  reason 
that  it  is  not  denied,  but  practically  conceded  by  coun- 
sel, that  the  child  was  drowned ;  but  be  that  true  or  not, 
the  evidence  is  conclusive  that  he  was  iq  fact  drowned ; 
but  notwithstanding  that  fact,  counsel  insist  that  the 
deceased  may  have  drowned  in  the  stream  of  water, 
above  the  pool  and  his  body  may  have  been  washed 
into  it,  where  it  was  subsequently  found. 

There  is  not  a  particle  of  evidence  preserved  in 
this  record  upon  which  to  predicate  such  an  assump- 
tion.   In  fact,  all  of  the  tes^mony  is  to  the  contrary. 
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The  uncontradicted  evidence  was  that  the  stream  of 
water  in  the  River  Des  Peres,  in  its  ordinary  and  usual 
stage,  was  very  small,  varying  in  depth  from  a  very 
few  inches  to  fifteen  inches  in  its  deepest  places,  for 
a  distance  of  one  thousand  feet  above  and  below  the 
pool  of  water  in  which  the  body  was  found ;  and  there 
was  not  a  particle  of  evidence  tending  to  show  that  the 
stream  did  not  remain  in  its  ordinary  and  usual  stage 
from  July  10,  1908,  when  the  boy  was  last  seen  alive, 
wading  in  the  stream  about  one  hundred  feet  above 
the  pool,  until  a  few  days  thereafter  whei;i  his  body 
wag  found. 

The  presumption  is  that  he  was  exercising  ordi- 
nary care  at  the  time  he  was  drowned. 

[Buesching  v.  St.  Louis  Gaslight  Co.,  73  Mo.  219.] 
Also  that  he  was  not  assassinated,  for  the  law 
never  presumes  that  a  crime  has  been  committed. 
This  is  elementary. 

in.  It  is  finally  insisted  that  the  argument  of 
Remarks  of  counsel  before  the  jury  was  calculated  to 
Counsel.  prejudice  the  minds  of  the  jury  against  the 

defendant,  and  was  for  that  reason  erroneous. 

We  have  examined  the  record  touching  that  mat- 
ter, and  have  failed  to  find  any  objectional  language 
therein,  or  in  the  suggestion  that  the  witnesses  were 
improperly  interrogated  about  immaterial  matters  for 
the  purpose  of  unduly  influencing  the  jury. 

Finding  no  error  in  the  record,  we  are  of  the  opin- 
ion that  the  judgment  should  be  aflBrmed;  and  it  is 
80  ordered.  All  concur  except  Lamm,  C.  J.,  Graves 
and  Brown,  J  J. 


Digitized  by 


Google 


374        SUPREME  COURT  OF  MISSOURI, 

Nance  v.  Kearbey. 


W.  C.  NANCE,  Appellant,  v.  J.  P.  KEAEBEY. 

In  Banc,  June  28,  1913. 

1.  SUFFRAGE:  Constitutional  Right:  Irregular  Exercise.  A 
constitutional  right  to  vote  may  not  be  so  regulated  by  stat- 
ute as  to  be  entirely  abrogated  or  lightly  denied.  Election 
laws  must  be  liberally  construed  in  aid  of  the  right;  and  a 
failure  to  observe  a  statutory  regulation  will  not  be  fatal  to  the 
right  unless  the  statute  makes  it  fatal. 

2.   :  Disfranchised  Because  of  Error  of  Clerk.    To  permit 

a  great "  mass  of  voters  to  be  disfranchised  because  of  an 
irregularity  in  the  printing  of  the  ballots,  whether  the  result 
of  design  or  inadvertence,  would  be  to  turn  the  law  into  an 
indefensible  trap,  and  to  greatly  multiply  the  powers  of  election 
officials  to  control  the  results  of  an  election. 

8.  ELECTION:  irregularity  in  Ballots:  Challenge  After  Elec- 
tion. Whether  a  ticket  nominated  by  an  electors'  petition  can 
be  printed  with  the  party's  name  as  a  caption  or  whether  it 
must  appear  with  the  words  "nominated  by  electors,"  a  chal- 
lenge of  the  ticket  for  any  such  irregularity  comes  too  late  after 
election,  in  which  there  was  no  fraud  of  any  sort  The  statute 
provides  a  method  of  challenging  the  ballots  for  such  irregu- 
larity before  election,  and  if  it  is  not  done  then  the  irregularity 
will  not  be  permitted  to  change  the  result  of  an  honest  count 
after  the  election. 

Appeal   from   Butler   Circuit  Court. — Hon.  John  P. 
Foard,  Judge. 

Affirmed 

Lew  R.  Thomason,  Ahington  <&  Phillips  and  E.  A, 
Green  for  appellant. 

(1)  Candidates  nominated  by  electors  are  not 
the  nominees  of  a  political  party ;  but  are  the  nominees 
of  the  individual  electors  nominating  them,  and  only 
as  such  are  they  entitled  to  go  upon  the  ballot.  The 
names  of  candidates,  nominated  by  electors,  cannot 
be  placed  upon  the  regular  ticket  of  any  political  party 
although  there  be  a  vacancy  upon  the  ticket  of  the 
party  of  which  they  are  members.    Atkeson  v.  Lay, 
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115  Mo.  538;  Whipple  v.  Owen,  24  Colo.  319;  Phillips 
V.  Curtis,  4  Idaho,  193;  Lowery  v.  Davis,  101  Iowa,. 
236;  Fisher  v.  Dudley,  74  Md.  242.  Even  though  all  the 
electors  signing  the  petition  belong  to  the  same  politi- 
cal party,  the  candidate  so  nominated  is  not  the  candi- 
date of  that  party,  for  in  signing  the  petition  they  are 
acting  in  their  individual  capacity,  and  not  in  a  repre- 
sentative capacity  as  representatives  of  their  party. 
State  ex  rel.  v.  Rotwitt,  18  Mont.  502 ;  Atkeson  v.  Lay, 
115  Mo.  538.  It  should  not  be  contended  that  the  re- 
spondent was  nominated  by  any  other  method  than 
at  the  primary  election  held  in  August,  1912,  as  the 
candidate  of  the  Republican  party,  by  virtue  of  which 
his  name  was  placed  upon  the  oflRcial  ballot  as  the 
candidate  of  that  party,  for  the  office  of  sheriff  of 
Butler  county,  Missouri;  and  by  the  petition  signed 
by  electors,  filed  with  the  clerk  of  the  county  court 
October  3,  1912,  which  only  authorized  that  official  to 
place  the  name  of  respondent  upon  the  ballot  under  an 
appropriate  heading,  as  having  been  duly  nominated 
by  electors,  and  the  placing  of  respondent's  name 
upon  the  official  ballot  of  the  Progressive  party,  as  the 
candidate  of  that  party,  without  ever  having  been 
nominated  by  that  party,  was  illegal.  Atkeson  v.  Lay, 
115  Mo.  555;  State  ex  rel.  v.  Rotwitt,  18  Mont.  502; 
Phillips  v.  Curtis,  4  Idaho,  193.  The  placing,  by  the 
use  of  a  rubber  stamp,  of  a  candidate's  name  upon  the 
ballot,  when  his  name  had  been  properly  omitted  from 
the  ballot,  because  no  certificate  of  his  nomination 
had  been  filed  with  the  clerk  of  the  county  court,  ren- 
dered the  ballot  an  illegal  one,  and  the  votes  cast 
thereon  not  entitled  to  be  counted.  Rollins  v.  McKin- 
ney,  157  Mo.  656. 

David  W.  Hill,  Albert  Chandler,  John  M.  Atkin- 
son and  Arthur  V.  Lashley  for  respondent. 

(1)     A  candidate's  name  may  appear  upon  two 
tickets.    Williams  v.  Dalrymple,  132  Mo.  62;  Shields 
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V.  McGregor,  91  Mo.  543;  State  ex  inf.  v.  Bland,  144 
Mo.  552.  (2)  Objections  to  a  nomination,  or  to  the 
form  of  the  official  ballot,  are  of  two  kinds:  Within 
the  party;  or  outside  the  party,  The  orthodoxy  of  a 
nominee  can  usually  be  questioned  only  by  a  member 
of  the  party.  One  outside  the  party  can  object  only 
when,  and  so  far  as,  the  statute  authorizes — ^it  not  be- 
ing a  common  law  right  or  remedy;  either  objection 
is  waived  unless  made  pursuant  to  Sec.  5849,  B.  S. 
1909,  within  three  days  prior  to  the  election. 
Bowers  v.  Smith,  111  Mo.  45 ;  Atkeson  v.  Lay,  115  Mo. 
538;  Williams  v.  Dalrymple,  132  Mo.  62;  Evans  v. 
Gass,  244  Mo.  329.  (3)  The  laws  of  Missouri  favor 
the  exercise  of  the  suffrage,  and  as  a  part  of  that  right, 
the  power  of  new  parties  to  organize  and  make  nomi- 
nations, informally  prior  to  their  final  establishment. 
State  ex  rel.  v.  Kortjohn,  246  Mo.  34;  Williams  v. 
Dalrymple,  132  Mo.  62.  (4)  Any  other  position  than 
that  stated  in  point  3  would  be  unconstitutional.  In  re 
Callahan,  200  N.  Y.  59  (holding  antifusion  statute 
similar  to  Sec.  5848,  K.  S.  1909,  unconstitutional) ; 
State  V.  O'Leary,  43  Mont.  157;  Morrow  v.  Wipf,  115 
N.  W.  1121;  Davidson  v.  Hansen,  87  Minn.  211; 
Schaefer  v.  Whipple,  25  Colo.  400;  State  ex  rel.  v. 
Phelps,  144  Wis.  1;  People  v.  Election  Commrs.,  221 
111.  9;  Britton  v.  Election  Commrs.,  129  Cal.  337;  State 
V.  Felton,  77  Ohio  St.  569;  Ex  parte  Wilson,  125  Pac. 
744.  (5)  Objection  to  the  form  or  printing  of  ballots 
must  be  made  under  Sec.  5896,  E.  S.  1909. 

LAMM,  C.  J. — ^At  the  general  election  in  Novem- 
ber, 1912,  Mr.  Kearbey  received  eleven  more  votes 
than  Mr.  Nance  for  the  office  of  sheriff  of  Butler  coun- 
ty. On  a  canvass  of  the  returns  such  result  was  pro- 
mulgated, the  county  clerk  so  certified,  a  formal  certifi- 
cate of  election  followed,  with  the  Governor's  commis- 
sion attested  by  the  Great  Seal,  and  the  superscrip- 
tion of  the  Secretary  of  State. 
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In  due  time  Mr.  Nance  contested  the  election  by 
notice  (K.  S.  1909,  sec.  5924)  returnable  to  the  Jan- 
uary term,  1913,  of  the  Butler  Circuit  Court.  Cast  on 
a  trial  on  the  merits,  he  appealed,  and  the  cause,  ad- 
vanced under  Revised  Statutes  1909,  section  5960,  was 
submitted  on  briefs  and  oral  argument  at  our  April 
term. 

A  retrospective  glance  over  the  course  election 
contests  have  run  in  this  court  shows  the  case  stands 
aloof  and  solitary;  for,  observe,  the  pleadings  and 
agreed  statement  of  facts  are  such  that  no  recount  of 
votes  was  necessary.  So,  it  is  confessed  that  no  votes 
but  honest  ones  were  cast  or  counted  and  that  they 
were  honestly  counted  as  cast.  So,  the  trial  below  pro- 
ceeded on  the  concession  in  open  court  that  there  was 
no  fraud  on  the  part  of  electors,  election  oflRcers  or 
the  county  clerk,  nor  were  there  any  fatal  irregulari- 
ties in  the  poll  book  returns  or  mistakes  in  casting  up 
the  vote.  The  case  is  singular  in  this :  the  grounds  of 
contest  reUte  solely  to  alleged  nomination  and  other 
pre-election  irregularities,  and  not  at  all  to  election 
irregularities. 

A  bit  of  current  historical  matter  is  not  amiss, 
thus: 

Early  in  October,  1912,  a  proceeding  by  manda- 
mus was  begun  in  this  court  by  Punch  and  Wilson  to 
compel  the  board  of  election  commissioners  of  St. 
Louis  to  print  their  names  upon  the  official  ballot  as 
candidates  of  the  Progressive  party  for  certain  offices. 
On  a  return  made  to  our  alternative  writ  to  show 
cause,  that  case  was  argued  and  submitted  and  on  Oc- 
tober 16,  1912,  we  awarded  a  permanent  writ.  Our 
conclusions,  announced  at  first  orally,  were  that  the 
names  of  relators,  Punch  and  Wilson,  were  entitled 
to  go  on  the  official  ballot  as  the  candidates  of  the 
Progressive  party  for  the  designated  offices  for  two 
reasons,  namely:  (a)  because  of  a  nomination  by  pe- 
tition of  electors  affiliating  with  that  party  (and  desig- 
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nating  *' Progressive  party"  as  their  party  name),  a 
party  newly  bom  since  the  August  primary,  and  (b) 
because  of  nominations  by  the  newly  formed  de  facto 
party  committee  of  that  party  acting  bona  fide.  On 
that  oral  pronouncement,  it  was  adjudged  that  a  per- 
manent writ  issue,  as  said,  and  on  November  26,  1912, 
our  opinion  followed.  [State  ex  rel.  v.  Kortjohn  et  al., 
246  Mo.  34 — q.  v.]  The  unanimous  opinion  of  the  six 
sitting  members  of  this  court,  speaking  through 
Brother  Graves,  strictly  followed  the  terms  of  our 
prior  pronouncement.  The  purpose  of  deciding  that 
case  before  an  opinion  could  be  formulated  and  hand- 
ed down  was  to  perform  a  sensible  judicial  function 
in  settling  complications  and  vexed  questions  then 
pending  in  various  counties  in  the  State  and  before 
State  officers  from  the  fact  that  a  new  party  had 
sprung  up — a  party  that  with  vigor  was  stoutly  assert- 
ing a  right  to  put  state  and  county  tickets  in  the  field 
for  the  ensuing  general  election. 

{Note:  A  (deservedly)  obscure  rhymester  whose 
verses  will  be  remembered  when  Virgil  is  forgotten — 
<ind  not  till  then — in  a  homely  touch  or  so,  in  the  role 
of  amicus  curiae  may  be,  outlined  the  appealing  situ- 
ation in  that  case  to  this  court  in  this  way : 

*'Are  Your  Honors  of  a  mind  now 
That  we  all  be  left  behind  nowt 
That  we  all  can  have  no  ticket. 
Have  been  caught  in  legal  thicket, 
And  are  lost  in  legal  brambles. 
While  the  train  we  want  to  get  on 
EoUs  out  straight  for  Armageddon  f 

The  curious  may  consult,  with  more  or  less  profit, 
Rev.  xvi:16;  and  2  Chron.  xxxv:22  on  Armaged- 
don  and  its  related  term,  Megiddo,  where  a  dim  war 
once  raged,  used  as  a  prototype  in  oratory  in  the  year 
1912.) 
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Our  judgment  had  the  effect,  doubtless,  to  clarify 
a  confused  situation  by  construing  our  election  laws 
on  a  disturbing  point,  up  to  that  time  res  nova.  On 
the  strength  of  ihe  ruling  in  the  Punch-Kortjohn  case 
a  Progressive  party  ticket  was  put  out  and  voted  in  a 
very  great  majority,  if  not  in  all,  of  the  counties  in 
Missouri. 

So  much  for  facts  of  current  history  (all  of 
which  we  saw  and  some  of  which  we  were). 

Coming  to  the  concrete  case,  in  Butler  county 
there  was  in  apt  time  presented  to  the  county  clerk 
and  filed  in  his  oflBce  a  petition  of  qualified  electors, 
duly  certified,  bearing  the  names  of  the  statutory  per- 
centage of  voters,  nominating  a  Progressive  party 
county  ticket  for  that  county  for  the  ensuing  general 
election,  and  so  designating  its  nominees  and  party 
name.  On  the  ticket  proposed  in  that  petition  Mr. 
Kearbey 's  name  appeared  as  nominee  for  the  oflSce 
of  sheriff.  No  objection  was  made  below  or  is  made 
here  to  its  form,  suflBciency  or  certification.  When  our 
decision  in  the  Kortjohn  case  was  announced,  the 
county  clerk,  as  we  understand  this  record,  published 
that  list  of  named  candidates  as  and  for  the  Progres- 
sive ticket  for  Butler  county;  and  the  same  was  pres- 
ently printed  under  the  auspices  of  the  county  court 
as  the  official  ballot  for  the  Progressive  party  in  con- 
nection with  nominations  by  the  same  party  certified 
to  the  county  clerk  by  the  Secretary  of  State  for  state 
and  judicial  officers. 

No  objections  or  exceptions  were  filed  with  the 
county  clerk  and  no  ante-election  steps  were  taken  in 
any  court  or  befoife  any  judge  to  correct  the  caption 
of  the  ticket,  or  its  body,  in  any  respect  or  in  any  wise 
to  challenge  the  acts  or  method  of  the  county  clerk  in 
that  behalf.  The  tickets  so  printed  and  published,  bear- 
ing the  names  of  candidates  so  nominated,  were  sent 
out  in  due  official  channels  and  408  of  them  were  voted 
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at  that  election  by  electors  of  that  party  and  duly  can- 
vassed. 

It  seems  Mr.  Kearbey  had  also  been  nominated  at 
the  prior  August  primary  as  the  Republican  candi- 
date for  the  office  of  sheriff,  so  his  name  accordingly 
appeared  on  the  official  Eepublican  ballot  as  such  can- 
didate. His  dual  attitude  toward  these  nominations 
was  that  of  a  man  smelling  at  two  roses  at  one  and  the 
same  whiff.  His  attitude  was  not  that  of  the  party 
in  the  Beggar's  Opera,  to-wit:  *'How  happy  could  I 
be  with  either,  were  t'other  dear  charmer  away."  At 
the  same  primary,  Mr.  Nance  was  nominated  as  the 
Democratic  candidate  for  sheriff  and  his  name  ap- 
peared on  the  official  Democratic  ticket.  It  also  ap- 
pears there  was  a  Progressive  party  committee  in  But- 
ler county,  formed,  we  presume,  in  the  old  fashioned 
way,  said  in  the  Punch-Kortjohn  case  to  be  permissi- 
ble at  the  birth  of  a  new  party.  It  kept  minutes  of  its 
proceedings,  now  destroyed  by  fire.  There  was  evi- 
dence tending  to  show  that  such  committee  adopted  or 
suggested  the  plan  of  circulating  that  petition  among 
its  electors  to  nominate,  as  candidates  for  county  offi- 
cers, the  several  gentlemen  named  therein  for  the  re- 
spective offices  and  the  nominating  petition  was  fath- 
ered and  sprang  into  existence  that  way.  It  was 
signed  by  all  the  members  of  the  committee  who  could 
be  readily  reached  (but  not  officially),  together  with  a 
sufficient  number  of  other  electors,  and  was  duly  and 
in  apt  time  filed  with  the  county  clerk  as  said.  We  lay 
no  stress  on  the  mentioned  supervision  by  the  commit- 
tee. 

Contestant  contends,  as  we  understand  his  coun- 
sel, that  the  nominating  petition  was  well  enough  as 
far  as  it  went,  but  that  the  grouping  or  heading  of  the 
ticket  as  printed  by  the  county  clerk  was  imperfect 
or  irregular  in  that  it  did  not  indicate  the  nomina- 
tions were  made  by  electors.  In  other  words,  that  the 
Progressive  party,  as  a  party,  could  not  nominate  a 
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ticket  by  electors  and  have  it  appear  under  that  party 
caption,  but  must  nominate  at  a  primary  or  by  its 
party  committee  or  possibly  by  a  convention  of  dele- 
gates, or  else  the  ticket  should  show  a  nomination  by 
electors.  It  may  be  we  are  in  error  in  the  assigned 
specifications  of  the  views  of  contestant's  counsel,  but 
there  can  be  no  mistake  about  the  ultimate  contention, 
viz.,  that  the  method  adopted  by  the  county  clerk  in 
grouping  the  candidates  and  printing  the  Progressive 
ticket  was  irregular,  and  that  such  ticket  (under  the 
caption  given  it)  had  no  legal  place  on  the  oflScial  bal- 
lot; hence  those  ballots  were  affected  by  an  incurable 
vice.  It  stands  conceded  that  it  took  the  combined  vote 
of  electors  voting  both  the  Progressive  and  Republican 
tickets  to  elect  Mr.  Kearbey.  Contestant  asks  us  to 
hold  that  the  Progressive  ballots  were  so  much  waste 
paper,  and  that  the  408  votes  cast  by  that  party  should 
be  rejected  en  masse. 

Contestant  does  not  contend  that  Mr.  Kearbey  had 
not  the  legal  right  to  have  his  name  on  both  Republican 
and  Progressive  tickets.  In  the  state  of  the  law  in 
1912  he  could  not  with  propriety  make  that  contention. 
[Williams  v.  Dalrymple,  132  Mo.  62.] 

A  determination  of  the  case  may  be  approached 
from  either  of  two  angles,  both  within  the  contentions 
in  briefs,  thus: 

In  the  first  place,  it  might  be  determined  from  the 
standpoint  of  the  legality  vel  non  of  such  plan  of  mak 
ing  Progressive  party  nominations  by  a  petition  of 
electors  and  the  printing  of  tickets  headed  as  were 
these. 

In  the  second  place,  it  might  be  determined  by  con- 
sidering whether  (absent  a  pre-election  challenge,  as 
here)  in  an  election  contest  an  official  ballot,  published, 
printed  and  voted,  as  was  this,  can  be  challenged  (ab- 
sent fraud  in  the  election  and  absent  any  fatal  irregu- 
•larity  in  election  officers  in  handling  the  ballots) — chal- 
lenged and  those  who  voted  it  disfranchised,  merely 
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because  of  alleged  imperfections  or  errors  in  judg- 
ment of  the  county  clerk  in  printing  the  ballot,  includ- 
ing its  caption. 

In  our  opinion,  on  the  facts  of  this  case,  the  points 
discussed  by  counsel  will  be  fully  determined  by  a  con- 
sideration of  the  last  proposition.  We  are  further  of 
the  opinion  that  they  must  be  ruled  against  contestant, 
because : 

(a)  It  is  right  well  in  setting  out  to  remind  our- 
selves of  some  fundamentals,  viz. :  While  the  right  to 
vote  is  not  a  vested,  natural  right  in  a  strict  sense, 
yet  it  is  a  constitutional  right  in  those  citizens  pos- 

^  ^  sessed  of  enumerated  constitutional  qualifi- 

ouffrago. 

cations.     [Constitution,  art.  8,  sec.  2.]     It 

may  be  regulated  by  statute  but  not  lightly  denied  or 
abrogated.  [Gass  v.  Evans,  244  Mo.  1.  c.  350;  Bow- 
ers V.  Smith,  111  Mo.  1.  c.  55.]  ''No  power,  civil  or 
military,  shall  at  any  time  interfere  to  prevent  the  free 
exercise  of  the  right  of  suffrage.'^  [Constitution,  art. 
2,  sec.  9.]  So  jealous  is  the  law  in  that  behalf  that 
voters  are  privileged  from  arrest  at,  or  going  to  or 
coming  from,  the  polls  except  for  treason,  felony,  or 
breach  of  the  peace.  [Constitution,  art.  8,  sec.  4.]  So, 
the  subject-matter  is  tender;  for  a  sheriff  is  one  of  the 
few  county  officers  of  constitutional  dignity  (Constitu- 
tion, art  9,  sec.  10),  and  since  the  days  of  Alfred  the 
Great  the  office  of  sheriff  has  been  one  of  which  the 
people  have  been  sharply  solicitous  because  of  its  great 
power  in  affairs  pertaining  to  the  common  weal.  The 
sheriff  was  the  keeper  of  the  King's  peace,  the  first 
man  in  the  county  and  superior  in  rank  to  any  noble- 
man in  the  county.  He  apprehended  and  committed 
to  prison.  At  the  common  law  he  could  bind  over  to 
keep  the  peace.  He  was  bound  to  pursue  and  take  all 
traitors,  murderers,  felons  and  other  misdoers  and 
commit  them  to  jail  for  safe  custody.  He  defended 
his  county  against  the  Bang's  enemies  and  for  that 
purpose  and  to  keep  the  peace  and  pursue  felons,  he 
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could  summon  a  posse  comitatiis,  and,  maybe,  raise  the^ 
hue  and  cry.  He  executed  all  process  from  the  King's 
courts  of  justice,  summoned  juries  and  executed  the 
sentence  of  the  court,  though  it  extended  to  death  it- 
self.   [1  Blackstone's  Com.  (Lewis's  Ed.),  pp.  342-4.] 

A  Missouri  sheriff  is  now,  as  at  common  law,  the 
chief  citizen  of  the  county  and  many  of  his  common 
law  duties  attend  his  office.  He  is  defined  to  be  an 
officer  who  represents  the  executive  or  administrative 
power  of  the  State  within  his  county.  [25  Am.  &  Eng. 
Ency.  of  Law  (2  Ed.),  662.]  Agreeable  thereto  are 
many  statutes,  e.  g.,  Eevised  Statutes  1909,  sections 
11210  and  11212. 

The  very  taproot  and  reason  for  any  election  at 
all  among  a  free  people,  is  that  the  majority  may  rule;, 
hence  there  are  two  main  settled  and  uniform  rules 
of  interpretation,  thus : 

First:    Election  laws  must  be  liberally  construed 
in  aid  of  the  right  of  suffrage.    [State  ex  rel.  v.  Hough,^ 
193  Mo.  1.  c.  651;  Hale  v.  Stimson,  198  Mo.  134.]    The 
whole  tendency  of  American  authority  is 
Election:  towards  liberality  to  the  end  of  sustain- 

ing the  honest  choice  of  electors.  [Stack- 
pole  V.  Hallahan,  16  Mont.  40.]  The  choice  of  electors 
must  be  judicially  respected,  unless  their  voice  is  made 
to  speak  a  lie,  or  a  result  radically  vicious,  because  of  a. 
disregard  of  mandatory  statutory  safeguards. 

Second :  The  uppermost  question  in  applying  stat- 
utory regulation  to  determine  the  legality  of  votes  cast 
and  counted  is  whether  or  not  the  statute  itself  makes 
a  specified  irregularity  fatal.  If  so,  courts  enforce  it 
to  the  letter.  If  not,  courts  will  not  be  astute  to  make 
it  fatal  by  judicial  construction.  [Gass  v.  Evans,  244 
Mo.  1.  c.  353;  Hehl  v.  Guion,  155  Mo.  76.]  *^Such  a 
construction"  (says  this  court,  speaking  through  Bar- 
clay, J.,  in  Bowers  v.  Smith,  111  Mo.  1.  c.  55)  ^'  of  a 
law  as  would  permit  the  disfranchisement  of  large  bod- 
ies of  voters,  because  of  an  error  of  a  single  official. 
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' «- 

should  never  be  adopted  where  the  language  in  ques- 
tion is  fairly  susceptible  of  any  other.  [Wells  v.  Stan- 
forth  (1885),  16  Q.  B.  Div.  245.]"  Again  (pp.  61-2) : 
**If  the  law  itself  declares  a  specified  irregularity  to 
be  fatal,  the  courts  will  follow  that  command  irrespec- 
tive of  their  views  of  the  importance  of  the  require- 
ment. [Ledbetter  v.  Hall  (1876),  62  Mo.  422.]  In  the 
absence  of  such  declaration,  the  judiciary  endeavor  as 
best  they  may  to  discern  whether  the  deviation  from 
the  prescribed  forms  of  law  had  or  had  not  so  vital  an 
influence  on  the  proceedings  as  probably  prevented  a 
free  and  full  expression  of  the  popular  will.  If  it  had, 
the  irregularity  is  held  to  vitiate  the  entire  return: 
otherwise  it  is  considered  immaterial.  ^^ 

(b)  The  Australian  ballot  law  in  force  in  this 
State  for  a  generation,  for  the  first  time  took  away 
from  a  political  party  and  electors  the  right  to  print, 
circulate,  handle  and  vote  their  own  ballot,  and  gave 
the  preclusive  right  and  made  it  the  preclusive  duty 
of  the  county  clerk  to  print  an  official  one.  This  offi- 
cial ballot  passes  through  strictly  official  channels  to 
election  officers,  thence  to  the  hands  of  the 
Irregularity      voter  for  an  instant  only  when  in  the  act 

Prior  to 

Election.  of  exercising  the  right  to  vote,  from  thence 

it  goes  back  to  the  election  officers  to  be 
numbered,  deposited,  counted  or  rejected.  From 
thence  onward  such  cast  ballot  remains  in  official  cus- 
tody inviolate  and  secret  except  it  be  produced  for  pur- 
poses prescribed  by  the  law.  The  voter  from  begin- 
ning to  end  had  nothing  to  do  with  it  except  he  could 
erase  a  name  and  substitute  another  in  the  voting 
booth,  that  is,  he  has  left  him  a  natural  right  to  scratch 
(out  or  in).  We  should  expect,  therefore,  in  such  a 
statutory  scheme,  ex  necessitate  rei,  a  pre-election  plan 
for  correcting  official  errors  of  judgment  causing  im- 
perfections or  irregularities  in  ballots  so  officially  pro- 
mulgated. So  long  as  political  parties  or  electors  pre- 
pared their  own  ballots,  the  fault  or  blame  for  irreg- 
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nlarities  rested  with  them.  But  when  the  government 
took  over  that  function,  such  fault  and  blame  rested 
with  oflScials.  It  is  obvious  that  any  election  law  per- 
mitting officials,  either  by  design  or  inadvertence,  to 
print  irregular  official  ballots  and  foist  them  on  voters 
and  thereby  disfranchise  them  by  wholesale  without 
their  own  fault,  nolens  volens,  would  be  a  harsh  and 
indefensible  statute.  It  would  make  of  the  law  a  gi- 
gantic trap  to  catch  the  unwary  voter  by  the  heel.  The 
remedy  provided  by  such  statute  would  be  worse  than 
the  disease  it  was  intended  to  cure  in  the  body  politic. 
Nay,  the  unclean  spirit,  ostensibly  cast  out,  walking 
through  dry  places,  seeking  rest  and  finding  none, 
would  return  with  seven  other  spirits  more  wicked  than 
himself  and  finding  rooms  all  swept  and  garnished 
would  enter  in  and  dwell  there,  so  that  the  last  state 
of  the  law  would  be  worse  than  the  first.  [Luke  xi: 
24-26.]  *'It  must  be  borne  in  mind"  says  Blake,  V.  C, 
in  Grant  v.  McCallum,  12  Can.  L.  J.  (N.  S.)  1.  c.  114, 
I'that  if  the  court  lightly  interferes  with  elections  on 
account  of  errors  of  the  officers  employed  in  their  con- 
duct, a  very  large  power  may  thus  be  placed  in  the 
hands  of  these  men.  That  which  arises  from  careless- 
ness to-day  may  be  from  a  corrupt  motive  tomorrow, 
and  thus  the  officer  is  enabled,  by  some  trivial  act  or 
omission,  to  serve  some  sinister  purpose,  and  to  have 
an  election  avoided,  and  at  the  same  time  to  run  but 
little  chance  of  the  fraudulent  intent  being  proved 
against  him.'* 

The  dangers  pointed  to  by  the  vice  chancellor  are 
held  by  this  court  of  stiff  significance.  [Hehl  v.  Guion, 
155  Mo.  76;  Gass  v.  Evans,  244  Mo.  1.  c.  354.] 

The  Australian  ballot  law,  a  reform  act,  was  not 
built  on  such  disturbing  and  indefensible  lines.  Con- 
tra, it  provided  plans  and  contemplated  proceedings 
to  correct  irregularities  in  ballots  before  election  in  or- 
der that  a  timely  remedv  might  be  applied  before  the 

251  Mo.— 25. 
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event, .  that  is,  before  it  was  too  late.  Witness  two 
statutes :    One,  section  5849,  reads  in  part  as  follows : 

**A11  certificates  of  nomination  which  are  in  ap- 
parent conformity  with  the  provisions  of  section  5848 
and  5849,  shall  be  deemed  to  be  valid  unless  objection 
thereto  shall  be  duly  made,  in  writing,  within  three 
days  after  the  filing  of  the  same.  In  case  such  objec- 
tion is  made,  notice  thereof  shall  forthwith  be  mailed 
to  all  candidates  who  may  be  affected  thereby,  ad- 
dressed to  them  at  their  respective  places  of  residence 
as  given  in  the  certificate  of  nomination.  Objections 
to  use  of  party  name  may  also  be  made  and  passed 
upon  in  the  same  manner  as  objections  to  certificates. 
The  Secretary  of  State  or  the  county  clerk,  as  the  case 
may  be,  with  whom  the  original  certificate  was  filed, 
shall  in  the  first  instance  pass  upon  the  validity  of  such 
objection  and  his  decision  shall  be  final,  unless  an  order 
shall  be  made  in  the  matter  by  the  Supreme  Court,  or 
a  circuit  court,  or  by  a  judge  of  such  court  in  vaca- 
tion, before  the  date  for  the  certification  of  the  names 
of  nominees  by  the  Secretary  of  State  to  the  county 
clerk,  or  before  the  time  at  which  the  county  clerk  is 
required  by  law  to  publish  the  names  of  nominees  as 
certified  to  him.  Such  order  may  be  made  sununarily 
upon  application  of  any  party  interested,  and  upon 
such  notice  as  the  court  or  judge  may  require,"  etc. 

The  other,  section  5896,  reads: 

**  Whenever  it  shall  appear  by  affidavit  that  an  er- 
ror or  omission  has  occurred  in  the  publication  of  the 
names  or  description  of  candidates  nominated  for  of- 
fice, or  in  the  printing  of  the  ballots,  the  circuit  court 
of  any  county,  or  the  judge  thereof  in  vacation,  or  if 
the  circuit  judge  is  then  absent  from  the  county,  a 
judge  of  the  county  court,  may,  upon  application  by 
any  elector,  by  order,  require  the  clerk  of  the  county 
court  to  correct  such  error,  or  to  show  cause  why  such 
error  should  not  be  corrected.'^ 
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In  the  Bowers-Smith  case,  in  addition  to  other 
grounds  of  contest,  there  was  one  to  the  effect  that  the 
county  clerk,  by  printing  the  names  of  candidates  ir- 
regularly nominated  (it  was  alleged),  had  committed 
a  fatal  error  that  vitiated  enough  votes  to  elect  Bow- 
ers sheriff.  On  that  contention  section  5896  supra  of 
the  Australian  ballot  law  was  held  in  judgment.  The 
construction  put  on  that  section  was  to  the  effect  that 
absent  the  pre-election  challenge  provided  for  in  sec- 
tion 5896,  as  here,  the  point  could  not  be  allowed  con- 
testant. We  have  already  quoted  so  extensively  from 
the  Bowers  case  that  we  shall  not  swell  this  opinion  by 
further  excerpts.  It  should  be  read  with  this.  It  may 
be  said  in  leaving  it  that  its  authority  as  a  philosophi- 
cal exposition  of  the  law  on  the  question  up,  once  some- 
what shaken  in  this  jurisdiction,  has  been  re-estab- 
lished with  unanimous  emphasis  in  the  Gass-Evans 
case.  The  Bowers-Smith  case  has  been  cited  with  ap- 
proval and  followed  by  more  courts  of  last  resort  than 
any  other  election  case  ever  decided  by  this  court, 
and  the  credit  reflected  on  the  distinguished  jurist  who 
then  spoke  for  the  court  is  shared  by  the  court  itself. 
At  the  date  of  the  Bowers-Smith  case  there  was  but 
one  case  that  took  a  contrary  view  of  the  Australian 
ballot  law.  [Price  v.  Lush,  10  Mont.  61.]  But  the 
doctrine  of  the  Price-Lush  case  not  only  never  has  been 
followed,  but  it  has  been  repudiated  by  the  same  court. 
[Stackpole  v.  Hallahan,  16  Mont.  40.] 

The  right  to  contest  an  election  is  a  statutory 
right.  So,  the  condition  created  by  the  preclusive 
power  in  the  county  clerk  to  publish  a  list  of  candi- 
dates and  print  an  oflBcial  ballot  is  purely  a  statutory 
condition.  Now,  the  general  rule  is  that  remedies  ex- 
pressly provided  by  statute  \o  enforce  rights  created 
alone  by  statute  are  preclusive.  Hence,  when  the  Bow- 
ers-Smith case  decided  that  those  statutory  remedies 
must  be  followed  and  if  not  followed  the  objections, 
if  any,  to  the  ticket  were  waived,  it  but  proceeded  on 
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the  broad  analogies  of  the  law  as  well  as  on  those  rules 
of  interpretation  applicable  to  election  laws  as  sucK 

The  question  whether  the  pre-election  right  to 
challenge  irregularities  in  nominations,  as  well  as  in 
the  officially  promulgated  ballot,  is  preclusive,  has  been 
ruled  in  several  jurisdictions  agreeably  to  the  views 
herein  before  announced.  For  example:  In  Allen  v. 
Glynn,  17  Colo.  338,  the  holding  was  to  the  effect  that 
where  public  officers  are  entrusted  with  the  prepara- 
tion of  ballots  and  ample  provision  is  made  for  the 
corrections  of  errors  before  election,  the  general  rule 
is  that  it  is  too  late  after  they  have  been  voted  to 
interpose  objections  to  the  ballots  for  mere  irregulari- 
ties in  the  printing  thereof.  To  the  same  effect  are 
Stackpole  v.  Hallahan,  16  Mont.,  supra ;  Earl  v.  Lewis, 
28  Utah,  116 ;  and  Payne  v.  Hodgson,  34  Utah,  269.  In 
all  those  cases  statutes  were  held  in  judgment  substan- 
tially the  same  as  our  own  and  it  was  held,  in  effect, 
that  in  an  election  contest  the  contestant  cannot  ques- 
tion the^  regularity  or  validity  of  the  proceedings  of 
conventions  or  committees  in  maldng  or  filing  nomina- 
tions, nor  can  the  action  of  the  officer  whose  duty  it  is 
to  make  up  the  party  tickets  and  prepare  the  official 
ballot  be  reviewed.  That  can  only  be  done  by  direct 
proceedings  before  the  election,  so  that  errors,  if 
found,  may  be  corrected.  To  the  same  effect  are  Baker 
V.  Scott,  4  Idaho,  596;  Simpson  v.  Osbom,  52  Kan. 
328 ;  Attorney-General  v.  Campbell,  191  Mass.  497. 

When  the  case  of  Atkeson  v.  Lay,  115  Mo.  538 
(much  relied  on  by  contestant),  is  considered,  as  it  must 
be,  in  the  light  of  the  reasoning  of  the  Punch-Kort- 
john  case  supra,  it  does  not  aid  contestant's  conten- 
tion. 

The  Progressive  party  nominations  in  the  case  at 
bar  were  made,  as  said,  agreeably  to  the  decision  of 
this  court  in  the  Punch-Kortjohn  case.  We  do  not  hold 
there  were  any  irregularities  in  the  official  ballot  in  the 
grouping  of  candidates  or  otherwise,  but,  if  there  were 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  389 

Nance  v.  Kearbey. 

any  such,  we  hold  a  challenge  of  them  came  too  late 
after  election  and  the  event  was  determined,  where, 
as  in  this  case,  no  fraud  of  any  sort  is  claimed  in  the 
election  itself. 

Canning  says  that  three  tailors  of  Tooley  street, 
Southwark,  once  addressed  a  petition  of  grievances  to 
the  House  of  Commons,  beginning — *'We,  the  people 
of  England.'^  It  is  quite  the  vogue  for  historical  writ- 
ers to  slyly  comment  on  the  naive  assumption  of  those 
three  tailors.  To  feather  darts  cast,  the  sour  adages 
have  been  applied  by  humorous  commentators:  Nine 
tailors  make  a  man :  Four  farthings  and  a  thimble  make 
a  tailor's  pocket  jingle:  Dull  scissors  make  crooked 
mouthed  tailors,  and  like  badinage.  In  this  case 
no  such  waggishness  is  used  by  learned  counsel.  They 
comment  with  dignity  and  severity  on  the  assumption 
of  108  petitioners  in  Butler  county  arrogating  to  them- 
selves the  right  to  nominate  a  party  ticket  and  desig- 
nate a  party  name.  But  their  quarrel  must  be  with 
the  doctrines  of  the  Punch-Kortjohn  case ;  for  in  that 
case  such  right  was  adjudged.  Posterity  would  think 
ill  either  of  the  candor  or  understanding  of  a  court 
that  would  hold  one  voice  before  election,,  to-wit,  to 
make  straight  the  way  for  a  ticket,  and  another  and 
different  voice  after  election  whereby  the  voters  so  au- 
thorized would  be  disfranchised.  We  may  not  thus 
** palter  in  a  double  sense,''  or  judicially  put  such  a 
cup  of  Tantalus  to  a  voter's  lips.    Stare  decisis. 

The  judgment  below  seated  the  man  who  had  the 
most  votes.  That  was  right.  Let  it  be  aflSrmed.  It  is 
80  ordered. 

AU  concur. 
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LAURENCE  G.  PEAK,  Appellant,  v.  EDWIN  M. 
TAUBMAN. 

Division  One,  June  28,  1913. 

1.  DEMURRER:  Evidence  Considered.  In  passing  upon  defend- 
ant's demurrer  to  plaintiffs  evidence,  testimony  Introduced  by 
defendant  must  be  disregarded,  and  only  such  evidence  should 
be  considered  as  tends  to  make  a  prima  facie  case  for  plaintiff, 
and  the  demurrer  admits  every  fact  which  the  jury  might 
reasonably  Infer  from  the  testimony,  facts  and  circumstances 
given  In  evidence. 


:  Slander.  Testimony  that  defendant  had  said  plain- 
tiff, naming  him,  had  forged  certain  checks,  that  defendant 
had  brought  up  the  matter  himself,  and  said  that  plaintiff 
had  done  the  forging,  Is  sufficient  to  make  out  a  prima  facie 
case  for  plaintiff.  The  language  Is  clearly  slanderous,  and 
authorized  the  court  to  overrule  a  demurrer  to  plaintiff's  case. 


:   :    By    Indirection.     Testimony   by   a   former 

employee  of  the  bank  that  he  and  its  president  examined  the 
forged  checks  and  the  books  and  compared  the  handwriting  on 
both,  and  the  president  said  the  bank  had  been  robbed  or 
was  being  robbed  and  by  some  one  working  In  the  bank  on  the 
books,  and  that  the  writing  on  the  checks  and  the  writing 
in  the  books  were  done  by  the  same  person,  and  there  Is 
evidence  from  which  It  may  be  Inferred  that  he  meant  that  the 
handwriting  was  plaintiff's,  was  likewise  sufficient  evidence 
to  establish  a  prima  facie  case  for  plaintiff  of  his  allegation 
that  defendant  had  charged  him  with  forging  the  checks. 


:  :  Variance.  Nor  was  there  a  variance  be- 
tween the  allegation  charging  that  by  the  slanderous  words 
defendant  meant  to  charge  plaintiff  with  forgery,  and  the 
proof.  For  it  is  perfectly  plain,  when  the  testimony  of  the 
witness  that  defendant,  when  they  were  examining  the  forged 
checks  and  comparing  the  handwriting  on  them  with  that  on 
the  books,  said  the  bank  was  being  robbed,  he  meant  the 
robbery  had  been  perpetrated  by  means  of  the  forged  checks. 

SLANDER:  What  Witness  Understood.  Where  the  person 
defamed  is  left  in  doubt  by  the  words  of  the  slanderer,  the 
identity  of  the  person  may  be  established  by  parol  testimony; 
and  where  there  were  three  bookkeepers  In  the  bank,  and  the 
defendant  and  one  of  them  compared  the  handwriting  on  the 
forged  checks  and  the  plaintiff's  handwriting  on  the  books, 
and  the  defendant  said  the  writing  on  the  checks  and  the  writ- 
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ing  on  the  books  were  done  by  the  same  person,  it  was  entirely 
proper  to  permit  plaintiff  to  ask  the  witness  who  he  under- 
stood the  defendant  to  mean  had  forged  the  checks  and  rob- 
bed the  bank. 

Held,  by  GRAVES,  J.,  in  a  separate  concurring  opinion,  that, 
it  being  left  in  some  doubt  by  the  evidence  as  to  who 
defendant  meant  had  forged  the  check,  the  court  properly 
permitted  the  witness  to  testify  that  he  understood  de- 
fendant to  mean  plaintiff.  But  the  rule  applies  only  to 
slander  cases,  and  does  not,  for  the  reasons  stated  by  him 
in  Julian  y.  Kansas  City  Star,  209  Mo.  1.  c.  113,  apply  in 
libel  suits. 


6.   :    Privilege.     A   communication   made   in   good    faith, 

upon  any  subject-matter  in  which  the  speaker  has  an  interest, 
or  in  reference  to  which  he  has,  or  honestly  believes  he  has, 
a  duty,  either  legal  or  moral  or  social,  if  made  to  a  person 
having  a  corresponding  interest  or  duty,  is  privileged.  But  a 
statement  made  by  a  president  of  a  bank,  on  a  train,  to 
another  i>er8on  who  had  formerly  been  a  bookkeeper  in  the 
bank,  but  whose  relationship  with  the  bank  had  terminated, 
that  a  certain  other  bookkeeper,  whose  connection  with  the 
bank  had  also  terminated,  was  the  forger  of  certain  checks 
which  had  been  received  at  the  bank  and  cashed  by  the  person 
addressed,  the  entire '  transaction  having  at  the  time  been 
thoroughly  investigated,  was  not  privileged,  and  the  court 
erred  in  permitting  the  jury  to  consider  it  as  a  privileged 
communication.  It  was  not  made  concerning  a  matter  in 
which  the  speaker  and  the  person  addressed  had  a  correspond- 
ing or  common  interest;  nor  was  it  warranted  by  the  occasion; 
nor  was  it  spoken  in  good  faith,  with  the  view  to  protect  the 
interests  of  the  bank  or  of  the  person  addressed.  The  instruc- 
tions should  have  placed  upon  defendant  the  burden  of  proving 
the  words  were  6poken  without  malice. 

7.   :   :   Qualified   Privilege:    Not  Theory  at  Trial. 

The  elements  which  constitute  a  qualified  privilege  differ 
materially  from  those  which  constitute  a  privileged  communi- 
cation. If  the  occasion,  or  the  interest  or  duty  of  the  speaker 
make  his  communication  privileged,  it  is  the  duty  of  the  court 
to  determine  that  question  in  the  first  instance,  and  the  burden 
rests  upon  the  plaintiff  to  prove  malice;  but  if  the  communi- 
cation is  only  qualifiedly  privileged,  the  burden  is  on  defendant 
to  show  the  words  were  uttered  without  malice,  hatred  or  ill- 
wilL  And  where  defendant  at  the  trial  asked  and  obtained  an 
instruction  authorizing  a  verdict  for  him  based  on  a  defense 
of  a  privileged  communication,  and  obtained  a  verdict,  he 
cannot  on  appeal  have  that  verdict  affirmed  on  the  theory  that 
the  communication  was  qualifiedly  privileged,  even  though  the 
evidence  may  tend  to  establish  a  qualified  privilege,  for  the 
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case  was  not  tried  or  the  verdict  rendered   upon  any  such 
theory. 


:    Malice:    Wrongful    Definition.     An  instruction  in  a 

slander  suit  which  tells  the  jury  that  malice  means  that 
defendant  was  actuated  by  motives  of  personal  spite  and  ill- 
will  towards  plaintiff,  is  erroneous.  It  is  not  necessary  to 
show  personal  malice,  but  legal  malice,  which  means  that  the 
words  were  wilfully  and  intentionally  uttered,  without  Just 
cause  or  excuse,  must  be  shown. 


».   :     Privilege:     Instruction    Not    to    Consider.      Where 

neither  the  occasion  nor  the  interest  represented  by  defend- 
ant justified  the  speaking  of  the  words,  and  the  person  to 
whom  they  were  spoken  had  no  corresponding  interest  to 
protect  or  duty  to  perform,  but  the  words  were  simply  idle 
gossip,  spoken  without  just  provocation  or  legal  excuse,  the 
court  should  give  an  instruction,  requested  by  plaintiff,  telling 
the  jury  to  consider  none  of  the  evidence  tending  to  show 
privilege  on  the  part  of  the  defendant  in  speaking  said  words, 
although  privilege  has  been  pleaded.  It  is  for  the  court,  and 
not  the  jury,  to  say  when  words  are  of  a  privileged  character. 

10.  OBJECTIONS  TO  EVIDENCE:  Not  Specific.  A  reference  to 
the  page  of  the  record  where  objectionable  evidence  is  supposed 
to  be  found,  without  calling  attention  to  the  particular  part  the 
court  is  asked  to  hold  was  erroneously  admitted  or  rejected^ 
and  without  a  suggestion  of  why  it  should  not  have  been 
admitted  or  rejected,  raises  no  point  for  determination  on 
appeal.  Objections  should  be  specific,  clearly  and  pointedly 
state  what  evidence  was  erroneously  admitted  or  rejected^ 
and  why,  accompanied  by  a  citation  of  authorities  to  sustain 
the  point  contended  for,  as  required  by  the  rules  of  this  court 

Appeal  from  Lafayette  Circuit  Court. — Hon.  Samuel 
Davis,  Judge. 

Reversed  and  remanded. 

James  A.  Reed,  William  Aull  and  Horace  F.  Black- 
well  for  appellant. 

(1)  The  court  erred  in  granting  instruction  3  on 
the  part  of  the  respondent,  (a)  The  conversation  be- 
tween respondent  and  witness  Wilson,  was  not  privi- 
leged. Holmes  v.  Fraternal  Union,  222  Mo.  556;  Fin- 
ley  V.  Steele,  159  Mo.  305;  Sullivan  v.  Company,  152 
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Mo.  277;  Byam  v.  CoUins,  111  N.  Y.  143;  Gassett  v. 
Gilbert,  6  Gray  (Mass.),  94;  Klinck  v.  Colby,  46  N.  Y. 
427 ;  Wallace  v.  Jameson,  179  Pa.  St.  116 ;  Conway  v. 
Pittsburg  Times,  139  Pa.  St.  334;  Quinn  v.  Scott,  22 
Minn.  462;  Swan  v.  Tappan,  5  Cush.  (Mass.)  104; 
Newell  on  Defamation,  libel  and  Slander,  pp.  523-524, 
and  532.  (b)  Even  though  it  should  be  held  that  the 
language  was  privileged  the  evidence  in  this  case  shows 
that  the  privilege  was  abused  and  lost.  Finley  v. 
Steele,  159  Mo.  305;  Wagner  v.  Scott,  164  Mo.  303; 
Callahan  v.  Ingram,  122  Mo.  365;  Sullivan  v.  Com- 
pany, 152  Mo.  277;  Fish  v.  Company,  102  Mo.  App. 
6;  Newell  on  Libel  and  Slander  (2  Ed.),  475;  Wallace 
v.  Jameson,  179  Pa.  St.  116;  Conway  v.  Pittsburg 
Times,  139  Pa.  St.  334;  Nieb  v.  Hope,  111  Pa.  St.  152; 
25  Cyc.  386;  Inland  Co.  v.  Supply  Co.,  99  111.  App. 
8;  Wilson  v.  Barnett,  45  Ind.  163;  Cole  v.  Wilson,  187 
B.  Mon.  (Ky.)  212;  Landen  v.  Watkins,  61  Minn.  137; 
Payne  v.  Ross,  66  N.  Y.  Supp.  705;  Chaffin  v.  Lynch, 
84  Va.  884;  Byrne  v.  Funk,  38  Wash.  506.  (c)  It  was 
not  necessary  for  the  plaintiff  to  show  that  the  de- 
fendant was  actuated  by  motives  of  personal  spite  or 
ill-will  toward  him  before  he  could  recover.  Callahan 
V.  Ingram,  122  Mo.  371;  Tilles  v.  Publishing  Co.,  241 
Mo.  642;  Jones  v.  Murray,  167  Mo.  47;  Ickenroth  v. 
Transit  Co.,  102  Mo.  App.  615 ;  Fulkerson  v.  Murdock, 
53  Mo.  App.  151;  Arnold  v.  Company,  76  Mo.  App. 
175;  Anderson  v.  Shockley,  159  Mo.  App.  335;  Goetz 
V.  Ambs,  27  Mo.  33 ;  Townshend  on  Slander  &  Libel,  p. 
68,  sec.  87 ;  State  v.  Jungling,  116  Mo.  164 ;  Lampert  v. 
Company,  238  Mo.  418;  Brown  v.  Knapp  &  Co.,  213 
Mo.  694;  Stubbs  v.  MulhoUand,  168  Mo.  48;  Carp  v. 
Company,  203  Mo.  354;  McNamara  v.  Company,  182 
Mo.  680;  Buckley  v.  Knapp,  48  Mo.  160;  Ileame  v. 
DeYoung,  132  Cal.  357;  Newell  on  D.,  S.  &  L.,  pp.  315, 
318;  Clark  v.  Molyneux,  L.  E.  3  Q.  B.  237  (C.  A.). 
The  court  erred  in  granting  instruction  4  on  the  part 
of  the  respondent.    By  this  instruction  the  court  de- 
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clared  that  malice  as  used  in  the  instructions  meant 
that  the  defendant  was  actuated  by  motives  of  per- 
sonal spite  and  ill-will  toward  the  plaintiff.  This  is 
not  a  proper  definition  of  malice  under  the  decisions 
of  this  court  and  other  courts.  Authorities,  supra. 
The  court  erred  in  refusing  instruction  11  asked  on 
the  part  of  the  plaintiff.  This  instruction  correctly 
defined  malice.  Authorities,  supra.  (2)  The  court 
erred  in  refusing  instruction  12  asked  on  the  part  of 
the  plaintiff.  Authorities,  supra ;  13  Ency.  PI.  &  Pr., 
88,  90;  Smith  v.  Thomas,  2  Scott,  546;  Odonaghue  v. 
McGovem,  23  Wend.  26;  Prewitt  v.  Wilson,  128  Iowa, 
198;  Lucan  v.  Smith,  1  H.  &  N.  481;  25  Cyc.  459.  (3) 
The  court  erred  in  excluding  testimony  offered  on  the 
part  of  the  appellant.  Hawkins  v.  Bilby,  16  M.  &  W. 
442;  Nelson  v.  Borchenins,  52  111.  236;  25  Cyc.  582  f 
Dewitt  V.  Wright,  57  Cal.  576. 

William  H.  Chiles,  Charles  Lyons  and  Alexander 
Graves  for  respondent. 

(1)  The  evidence  (literally  quoted)  on  part  of 
plaintiff  as  set  forth  in  our  '^ Statement'^  shows  that 
the  conversation  with  Wilson  was  privileged;  or  if  it 
does  not,  then  considering  the  whole  evidence  in  the 
case,  it  is  clear  that  the  words  complained  of  were  used 
upon  an  occasion  which  was  qualifiedly  privileged. 
Wilson ^s  evidence  upon  cross-examination  most  em- 
phatically shows  that  he,  at  the  time  of  the  conversa- 
tion on  the  train  to  Kansas  City,  had  a  deep  personal 
interest  in  discovering  the  forger;  and  certainly  the 
defendant  bank  president  had  a  corresponding  inter- 
est. And  it  is  immaterial  that  Wilson  severed  his  con- 
nection with  the  bank  some  two  weeks  before  the  dis- 
covery of  the  Shull  checks,  because  he  paid  the  first 
one  of  them,  also  the  ** Weber''  check,  and  initialed 
both  with  his  '^W."  Hence,  his  duty  to  discover  the 
*^ history  of   that  transaction''    was  both    legal  and 
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moral,  and  his  personal  interest  was  involved.  These 
facts  authorize  the  granting  of  defendant's  insti:iic- 
tion  3.  Sullivan  v.  Com.  Co.,  152  Mo.  277 ;  Wagner  v. 
Scott,  164  Mo.  301;  Finley  v.  Steele,  159  Mo.  305; 
Kersting  v.  White,  107  App.  279;  Shurtleff  v.  Stevens, 
51  Am,  Rep.  701;  Somerville  v.  Hawkins,  10  C.  B.  583; 
Newell  (1  Ed.),  pp.  523,  788.  Besides  plaintiff  made 
no  objection  or  exception  to  granting  said  instructions. 
Objections  to  giving  instructions  must  be  made  at  the 
time  and  exceptions  preserved.  Calvert  v.  Alexandria, 
33  Mo.  149;  Walsh  v.  Allen,  50  Mo.  181;  Lefkow  v.  All- 
red,  54  Mo.  App.  141.  Wilson's  evidence  in  chief  as 
to  the  words  of  the  slanderous  charge,  both  in  form 
and  substance,  differs  from  his  evidence  on  ct  )ss-ex- 
amination.  The  words  used  in  the  chief  exauiination 
are  not  the  same  words ;  they  are  not  even  the  equiva- 
lent of  the  same  words,  used  in  the  cross-examination. 
The  difference  is  intrinsic  and  fatal.  He  is  the  sole 
witness,  and  his  evidence  does  not  support  the  charge. 
Berry  v.  Dryen,  7  Mo.  325 ;  Noeninger  v.  Vogt,  88  Mo. 
592;  Birch  v.  Benton,  26  Mo.  161;  Bundy  v.  Hart,  46 
Mo.  466;  Kuntz  v.  Hartwig,  151  Mo.  App.  100.  (2) 
The  allegation  in  this  count  purports  to  state  an  al- 
leged conversation  with  Vaughan,  averring  the  pre- 
cise words  used  by  respondent  on  the  occasion,  (a) 
This  allegation,  upon  comparison  with  Vaughan 's  tes- 
timony on  the  point,  is  not  supported  by  Vaughan 's 
evidence  as  to  the  words  of  the  alleged  slander.  The 
words  in  the  charge  and  in  Vaughan 's  evidence  are 
essentially  different,  both  in  form  and  substance.  They 
are  not  the  same  words ;  they  are  not  even  the  equiva- 
lent of  the  same  words.  The  difference  between  them 
is  essential  and  fatal.  This  proposition  is  fully  sus- 
tained by  the  authorities,  supra,  (b)  Wilson's  evidence 
shows  that  at  the  time  when  all  these  checks,  Shull's, 
Webber's  and  Davis'  were  forged,  there  were  three 
bookkeepers  in  the  bank  working  on  the  books,  to-wit : 
Peak,  Wilson  and  John  Taubman.     Wilson  testifies 
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that  the  ''Weber'*  and  $500  Shtdl  check  were  bot^ 
paid  and  initialed  by  him  with  his  ''W/*  Vaughan 
testifies  that  he  and  Taubman  examined  Wilson's  and 
Peak's  books  for  ''letters"  in  the  .books  and  on  the 
checks  after  the  utterance  of  the  alleged  slanderous 
words.  That  Taubman  did  not  call  his  attention  to 
Peak's  handwriting  because  he  (Vaughan)  was  famil- 
iar with  it.  Can  the  court  say  from  Vaughan 's  testi- 
mony that  the  respondent's  acts  and  words  singled  out 
on  this  occasion  bookkeeper  Peak  any  more  than  either 
one  of  the  other  two  bookkeepers ;  especially,  any  more 
than  bookkeeper  Wilson.  This  question  was  submitted 
to  the  jury  by  respondent's  instruction  2  (not  assigned 
for  error  nor  complained  of  in  brief  of  appellant). 
Newell  (1  Ed.),  767,  sec.  16.  (3)  Plaintiff  makes  ob- 
jection to  instruction  4  on  the  part  of  respondent  and 
eliminates  the  word  "actual"  before  the  word  "mal- 
ice;" and  then  proceeds  to  state  "by  this  instruction 
the  court  declares  that  malice  as  used  in  the  instruc- 
tions meant  that  defendant  was  actuated  by  motives 
of  personal  spite  and  ill  will  toward  plaintiff.  This  is 
not  a  proper  definition  of  malice."  But  instruction  4 
did  not  define  ' '  malice. ' '  Instruction  4  defined  ' '  actual 
malice,"  and  no  authority  need  be  cited  to  the  court 
to  show  the  correctness  of  this  instruction.  (4)  Ap- 
pellant complains  of  the  refusal  of  instruction  12  asked 
by  him.  Legally  and  logically  the  court  was  compelled 
to  refuse  said  instruction  since  after  overruling  plain- 
tiff's motion  to  strike  out  the  plea  of  privilege  the 
plaintiff  joined  issue  with  that  plea  by  filing  his  reply 
thereto.  Hubbard  v.  Slavens,  218  Mo.  616.  (5)  Ap- 
pellant complains  of  refusing  his  instruction  1  as 
asked.  Its  refusal  was  proper  because  of  its  use  of 
the  phrase  "in  substance."  Atterberry  v.  Powell,  29 
Mo.  435.  At  any  rate  the  same  instruction  was 
granted  by  the  court  with  the  addition  of  the  words 
contained  in  brackets.  Again  this  modification  is  au- 
thorized by  the  doctrine  maintained  by  this  court  by 
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previous  decisions.  Cook  v.  Publishing  Co.,  241  Mo. 
360;  SulUvan  v.  Com.  Co.,  152  Mo.  277;  NeweU  (1  Ed.), 
323,  sec.  21. 

WOODSON,  P.  J.— The  plaintiff  instituted  this 
suit  in  the  circuit  court  of  Lafayette  county  against 
the  defendant  to  recover  $60,000  damages  for  alleged 
slanderous  words  spoken  of  and  concerning  the  for- 
mer by  the  latter. 

The  petition  was  in  two  counts;  each  asked  for 
$15,000  actual  and  $15,000  punitive  damages. 

A  trial  was  had  before  the  court  and  jury,  which 
resulted  in  a  verdict  and  judgment  for  the  defendant, 
and  after  moving  unsuccessfully  for  a  new  trial,  the 
plaintiff  duly  appealed  the  cause  to  this  court. 

After  a  careful  reading  of  the  pleadings,  we  are 
satisfied  that  the  following  summary  thereof,  made  by 
counsel  for  appellant,  sufficiently  presents  the  issues 
involved  in  this  case. 

*'The  first  count  of  the  petition,  in  substance, 
stated  that  on  and  prior  to  March  30,  1905,  and  April 
5,  1905,  the  plaintiff  was,  by  the  Commercial  Bank  of 
Lexington,  Missouri,  employed  as  a  bookkeeper,  and 
of  which. the  defendant  was  president. 

''That  while  so  employed  two  checks  signed  in  the 
name  of  G.  W.  Shull,  a  depositor  and  customer  of  the 
bank,  one  for  the  sum  of  $500,  dated  March  30,  1905, 
indorsed  with  the  name  of  G.  W.  Shull  and  J.  M. 
Brown,  and  one  for  the  sum  of  $650,  dated  April  5, 
1905,  and  indorsed  with  the  name  of  J.  M.  Brown,  ag- 
gregating the  sum  of  $1150,  were  paid  in  the  usual 
course  of  business  by  said  bank,  the  first  on  April  5, 
1905,  and  the  second  on  April  7, 1905,  which  said  checks 
were,  by  said  Shull  and  defendant  alleged  to  be  forger- 
ies, all  of  which  claims  were  known  to  Robert  A.  Wil- 
son, prior  to  the  speaking  of  the  words  complained  of ; 
and  the  defendant,  at  the  time  of  speaking  said  words, 
knew  that   said  Wilson  had   been  informed  of   said 


Digitized  by 


Google 


398        SUPREME  COURT  OF  MISSOURI, 

Peak  V.  Taubman. 

claims.  That  if  said  checks  or  the  signatures  thereto 
or  the  indorsements  thereon,  or  any  of  them,  were  for- 
geries, such  forgeries  were  without  the  knowledge  or 
connivance  of  plaintiff,  and  plalntiflf  had  no  connec- 
tion either  directly  or  indirectly  therewith,  and  did 
not  participate  therein,  as  defendant  well  knew.  That 
defendant  well  Imowing  the  premises,  but  contriving 
and  maliciously  and  wickedly  intending  to  defame 
plaintiff,  and  to  injure  him  in  his  good  name,  fame  and 
reputation  and  to  bring  him  into  public  infamy,  scan- 
dal and  disgrace  and  to  cause  it  to  be  suspected  and 
believed  by  and  amongst  plaintiff's  neighbors  and 
worthy  citizens  of  said  State  that  plaintiff  had  been 
and  was  guilty  of  forging  the  names  and  signatures  of 
said  Shull  to  said  checks  and  the  indorsements  on  the 
backs  thereof,  and  of  cashing  or  causing  to  be  cashed 
the  same  in  said  bank  at  the  times  aforesaid,  in  a  cer- 
tain conversation  with  Robert  A.  Wilson  on  or  about 
the  8th  day  of  May,  1906,  to  the  said  Robert  A.  Wilson 
used  and  spoke  the  following  language:  *  Laurence 
Peak'  (then  and  there  meaning  the  plaintiff)  *  forged 
the  two  Shull  checks'  (then  and  there  meaning  the  two 
G.  W.  Shull  checks  alleged  to  have  been  forged  as 
aforesaid)  then  and  there  charging  and  intending  to 
charge  plaintiff  with  the  forgery  of  said  Shull  checks 
and  being  understood  by  said  Robert  A.  Wilson  to 
charge  and  mean  that  plaintiff  had  been  guilty  of  forg- 
ing the  name  of  G.  W.  Shull  to  said  checks  and  of 
forging  the  indorsement  on  the  backs  thereof.  That 
by  reason  thereof  plaintiff  had  suffered  actual  dam- 
ages in  the  sum  of  fifteen  thousand  dollars  and  ex- 
emplary damages  in  the  sum  of  fifteen  thousand  dol- 
lars for  which  plaintiff  asked  judgment. 

''The  second  count  is  identical  with  the  first  ex- 
cepting it  alleges  that  respondent  in  a  certain  conver- 
sation with  George  M.  Vaughan,  who  had  for  years 
been  the  cashier  of  said  bank,  and  who  was  familiar 
with  the  handwriting  of  plaintiff  in  the  different  books 
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of  said  bank,  in  or  about  the  month  of  December,  1906, 
while  comparing  the  handwriting  in  and  on  the  backs 
of  the  alleged  forged  checks,  with  the  handwriting  of 
plaintiff  in  said  books,  stated  to  said  George  M. 
Vanghan  the  following  words,  imputing  to  plaintiff 
the  commission  of  the  forgery  of  said  checks  of  said 
G.  W.  ShuU:  'The  bank'  (then  and  there  meaning  the 
said  Commercial  Bank  above  mentioned  in  which  plain- 
tiff had  been  employed  as  bookkeeper  and  through 
which  said  alleged  forged  checks  had  been  cashed)  *has 
been  robbed'  (then  and  there  meaning  that  said  checks 
of  said  G.  W.  ShuU  had  been  forged  and  cashed  in  said 
bank)  *and  the  one  who  has  done  the  robbing'  (then 
and  there  meaning  the  forgery  and  cashing  of  the  said 
checks  of  said  G.  W.  Shull)  'was  employed  in  the  bank 
at  the  time  and  worked  on  the  books'  (then  and  there 
meaning  the  said  plaintiff,  to  whose  handwriting  in 
said  book  the  defendant  had  just  directed  the  atten- 
tion of  said  Vaughan  and  with  which  he  had  just  com- 
pared the  writing  in  and  signatures  to  and  indorse- 
ments on,  the  said  alleged  forged  checks  of  said  G.  W. 
Shull)  'and  the  writing  on  the  checks'  (then  and  there 
meaning  the  alleged  forged  checks  of  G.  W.  Shull) 
'and  in  the  books'  (then  and  there  meaning  the  writ- 
ing of  plaintiff  in  the  books  of  said  Commercial  Bank 
with  which  defendant  was  comparing  the  writing  on 
said  checks)  'is  the  same  handwriting,'  then  and  there 
meaning  that  the  said  checks  of  said  G.  W.  Shull  had 
been  forged  by  plaintiff  and  being  understood  by  the 
said  George  M.  Vaughan  to  charge  and  mean  that 
plaintiff  had  been  guilty  of  forging  the  name  of  G.  W. 
Shull  to  said  checks  and  of  forging  the  indorsements 
on  the  backs  thereof  and  of  cashing  or  causing  to  be 
cashed  the  same  at  said  bank  and  of  appropriating  to 
his  own  use  the  moneys  paid  on  said  checks. 

"That  by  reason  of  the  premises  plaintiff  has  suf- 
fered actual  damages  in  the  sum  of  fifteen  thousand 
dollars  and  was  also  entitled  to  punitive  damages  in 
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the  further  sum  of  fifteen  thousand  dollars,  for  which 
plaintiff  asked  judgment." 

The  answer  interposed  five  defenses :  First,  It  ad- 
mitted the  aforesaid  allegation  of  the  petition  as  to 
the  employment  of  plaintiff,  the  position  held  by  de- 
fendant in  said  bank,  the  alleged  forgeries,  all  of  which 
were  known  to  Robert  A.  Wilson  and  George  M. 
Vaughan  prior  to  the  time  of  the  alleged  speaking  of 
the  words  complained  of  and  that  the  same  was  known 
by  defendant  to  be  known  to  said  Wilson  and  Vaughan. 
Second,  it  denied  each  and  every  other  allegation  of 
the  petition.  Third,  it  set  up  an  alleged  plea  of  miti- 
gation in  which  defendant  alleged  that  *'any  language 
used  by  him  of  and  concerning  the  plaintiff  in  refer- 
ence to  said  transactions  was  used  by  him  in  the  hon- 
est belief  that  the  language  in  fact  used  was  true 
and  without  any  malice  toward  the  plaintiff,  toward 
whom  he  entertained  no  ill-will  or  had  no  unlawful 
or  malicious  intent.  Fourth,  It  set  up  privilege,  and^ 
by  way  of  pleading  privilege,  repeated  the  averments 
of  subdivision  three  of  the  answer  and  averred  that  so 
far  as  he  did  use  any  language  of  and  concerning  plain- 
tiff in  connection  with  said  ShuU  checks  he  did  so  as 
the  executive  officer  of  said  bank  in  conversation  with 
said  Wilson  and  Vaughan,  former  bookkeeper  and  for- 
mer cashier  of  said  bank,  in  the  endeavor  to  arrive 
at  the  real  facts  concerning  said  checks  with  a  view  to 
serving  the  interests  of  said  bank,  with  no  malice  or 
iU-will  toward  plaintiff;  and,  Fifth,  It  set  up  a  plea 
of  the  Statute  of  Limitations.  The  reply  is  a  general 
denial. 

The  facts  of  the  case  are  few,  and  the  majority  of 
those  are  undisputed,  while  as  to  the  remainder  the 
evidence  was  more  or  less  conflicting. 

I  will  first  state  the  undisputed  facts. 

The  appellant  was  a  young  man,  his  exact  age  not 
stated,  unmarried,  and  lived  in  Lafayette  county  with 
his  parents  all  his  life.    He  and  his  family  were  highly 
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respected  in  that  community,  and  their  business  and 
social  circles  were  equal  to  the  best. 

Appellant  during  all  his  life  had  been  an  exem- 
plary young  man,  with  no  bad  habits,  nor  a  blot  or 
blemish  upon  his  character,  or  a  stain  upon  his  reputa- 
tion up  to  the  time  of  the  transaction  of  the  matters- 
out  of  which  this  suit  arose,  or  at  any  other  time,  for 
that  matter,  save  and  except  the  slanderous  worda 
spoken  of  him  by  respondent,  as  stated  in  the  petition. 

If  I  correctly  understand  the  answer  and  the  po- 
sition of  counsel  for  respondent,  they  do  not  claim 
that  the  language  charged  in  the  petition  is  true,  but 
the  defense  is  a  denial  of  the  use  of  the  words  charged ;. 
also  that  if  uttered,  they  were  privileged  and  there- 
fore excusable,  and  though  false,  believed  to  be  true,, 
and  that  fact  should  be  considered  in  mitigation  of 
damages. 

As  previously  stated,  for  several  years  prior  to- 
the  alleged  spealdng  of  the  words  complained  of,  the 
plaintiff  was  a  bookkeeper  in  the  Commercial  Bank  of 
Lexington,  of  which  bank  the  respondent  was  the  pres- 
ident, had  contemplated  going  into  business  for  him- 
self and  had  recently  given  up  his  position  as  book- 
keeper in  said  bank. 

After  he  had  determined  to  quit  the  bank,  he  was 
tendered  the  position  of  cashier  of  said  bank,  but  for 
the  reason  stated,  declined  it.  A  portion  of  his  earn- 
ings still  remained  on  deposit  in  said  bank,  and  he  held 
several  certificates  of  time  deposits  on  said  bank  for 
money  deposited  therein,  at  the  time  of  his  resignation 
as  bookkeeper  and  at  the  time  said  slanderous  worda 
were  spoken  of  and  concerning  him. 

Appellant  never  heard  of  the  alleged  slanderous 
words  spoken  of  and  concerning  him  until  about  one 
year  subsequent  to  the  time  of  their  utterance. 

Robert  A.  Wilson  and  George  M.  Vaughan,  to 
whom  said   alleged   slanderous   words   were   spoken,. 

251  Mo.— 26. 
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were  formerly  employees,  bookkeeper  and  cashier  of 
said  bank,  but  had  not  been  connected  with  said  bank 
for  some  time  prior  to  the  time  said  words  were  spoken 
of  appellant. 

Said  slanderous  words  were  spoken  in  May  or 
June  and  December,  1906,  long  after  appellant's  em- 
ployment in  the  bank  had  ceased. 

Said  words  were  spoken  to  Robert  A.  Wilson  in  a 
conversation  had  with  him  on  a  passenger  train  run- 
ning between  Lexington  and  Kansas  City. 

The  alleged  words,  and  circumstances  under  which 
they  were  spoken,  are  particularly  set  forth  in  the  pe- 
tition ;  and  the  charging  parts  of  which  will  be  specially 
mentioned  during  the  course  of  the  opinion. 

This  is  a  suflBcient  general  outline  of  the  plead- 
ings and  facts  of  the  case  as  developed  by  the  evi- 
dence, to  intelligently  present  the  legal  propositions 
presented  by  the  appeal  to  this  court  for  determina- 
tion. Such  additional  facts  as  may  be  necessary  to 
elucidate  any  particular  question  will  be  stated  in  con- 
nection therewith  during  the  course  of  the  opinion. 

I.  The  principal  errors  complained  of  by  counsel 
for  appellant  regard  the  action  of  the  circuit  court  in 
admitting  and  rejecting  evidence,  and  the  giving  and 
refusing  of  instructions. 

We  will  dispose  of  these  matters  in  the  inverse 
order  in  which  they  are  stated ;  but  before  doing  so,  it 
will  be  necessary  to  dispose  of  respondent's  instruc 
tion  in  the  nature  of  a  demurrer  to  the  evidence  asked 
under  each  count  of  the  petition. 

Counsel  for  respondent  have,  with  much  care  and 
particularity,  quoted  such  parts  of  the  evidence  intro- 
duced  as   they   conceive   counsel    for  appellant  rely 
upon  as  making  their  prima-facie  case, 
Slander:  upon  each  count  of  the  petition.    They  of 

Demurrer  to  ^  .  n         .j  ap        i  i 

Evidence.         course,  Ignore  all  evidence  offered  and 
excluded  by  the  court,  and  much  of  the 
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minor    facts    and    circumstances    giving    color    and 
character  to  the  main  facts  in  the  case. 

Their  presentation  of  the  matter  is  in  the  follow- 
ing language : 

**The  first  count  is  based  upon  a  conversation  al- 
leged to  have  been  had  by  defendant  with  said  Rob- 
ert A.  Wilson  and  consists  of  a  precise  charge  setting 
forth  the  words  complained  of,  in  language,  to-wit: 

**  'Laurence  Peak'  (then  and  there  meaning  the 
plaintiff)  'forged  the  two  ShuU  checks'  (then  and  there 
meaning  the  two  G.  W.  ShuU  checks  alleged  to  have 
been  forged  as  aforesaid). 

*'The  sole  witness  in  favor  of  the  plaintiff  to  es- 
tablish the  foregoing  charge  was  said  Robert  A.  Wil- 
son. 

''Wilson's  entire  evidence  in  chief  is  very  meager, 
and  on  that  point  consists  entirely  of  the  following 
questions  and  answers  which  are  deemed  very  im- 
portant; and  so  we  give  them  literally,  with  cross-ex- 
amination, for  two  reasons: 

'1st    It  fails  to  support  the  slander  as  charged. 
*2d.    This  evidence  under  the  allegations  of  the 
petition  shows  the  whole  was  privileged. 

"Q.  In  that  conversation  was  there  anything  said 
about  Laurence  Peak!    A.    Yes,  sir. 

"Q.  I  will  ask  you  to  state  whether  in  that  con- 
versation anything  was  said  by  Mr.  Taubman  in  re- 
gard to  some  alleged  forgeries  in  the  bank!  A.  Yes, 
sir. 

"Q.  Was  there  any  reference  made  in  that  con- 
versation about  the  forgeries  or  the  alleged  forger  of 
the  two  ShuU  checks!    A.    Yes,  sir. 

"Q.  Now,  after  that  what,  if  anything,  did  Mr. 
Taubman  say  in  regard  to  Laurence  Peak?  A.  Why, 
he  said  that  Laurence  Peak  had  forged  these  checks, 
the  ShuU  checks,  or  whatever  it  was,  I  do  not  remem- 
ber the  exact  language,  that  was  the  substance  of  it. 
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**Q.  And,  Mr.  Wilson,  that  was  after  you  had 
been  referring  to  the  Godfrey  ShuU  checks!  A.  Yes, 
sir;  he  had  spoken  about  them. 

**Q.  The  Shull  you  were  talking  about  was  God- 
frey W.  Shull  T    A.    Yes,  sir. 

^  *  Cross-Examination : 

*'Q.  You  worked  four  years  in  this  bank,  did  youT 
A.    Yes,  sir. 

**Q.  Were  you  a  bookkeeper  all  the  time  you  were 
there!    A.    Yes,  sir. 

**Q.  Were  you  bookkeeper  in  April,  1905!  A. 
Yes,  sir. 

*'Q.  When  did  you  quit  the  bank!  A.  In  May, 
1905. 

^'Q.  How  soon  after  the  Shull  forgeries  did  you 
quit  the  bank!  A.  It  was  before  they  were  discov- 
ered. 

**Q.  They  were  perpetrated  in  April!  A.  Yes, 
sir. 

*'Q.  Who  was  in  the  bank  with  you  at  that  time? 
A.  Mr.  Bandon  was  cashier,  and  Mr.  Peak  was  book- 
keeper, and  John  Taubman  came  in  about  that  time. 

"Q.  So  there  were  three  of  you  working  on  the 
books!    A.    Yes,  sir. 

'*Q.  What  I  am  trying  to  get  at  is,  I  want  to  know 
how  these  things  occurred,  do  you  know!  A.  Well, 
Mr.  Taubman  brought  up  the  matter,  I  did  not  bring 
it  up. 

** Court:    Can't  you  state  what  was  said  there! 

*'A.  That  is  as  near  as  I  remember,  he  said  that 
Laurence  Peak  had  done  that  forging. 

*'Q.  Is  that  all  he  said  !  A.  That  is  all  I  remem- 
ber. 

**Q.  What  did  he  tell  you  he  knew  about  it;  just 
tell  us  that!  A.  He  did  not  say  in  these  words  that 
he  knew  it,  he  spoke  about  it  in  these  words,  that  Lau- 
rence Peak  had  forged  these  checks. 
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-  **Q.  What  words  did  he  use  t  A.  That  is  as  near 
as  I  can  remember. 

*'Q.  He  did  not  blurt  out  to  you  as  soon  as  you 
sat  down  that  Laurence  Peak  forged  these  two  checks  T 
A.    I  do  not  remember. 

**Q.  Were  you  not  interested  in  itt  A.  Yes, 
sir;  certainly. 

*  *  Q.  Why  were  you  interested  T  A.  I  do  not  know 
how  to  answer  that  question,  anybody  knows  why  I 
would  be  interested  in  it. 

**Q.    You  worked  in  the  bank!    A.    Yes,  sir. 

*'Q.  Your  initials  are  on  the  checks!  A.  Yes, 
sir. 

**Q.  There  was  a  charge  that  they  were  forged  T 
A.    Yes,  sir. 

*'Q.  Were  you  not  interested  in  finding  out  the 
history  of  that  transaction!    A.    Yes,  sir;  I  was. 

**Q.  You  knew  this  matter  was  in  discussion  and 
under  investigation  in  the  bankt    A.    Yes,  sir. 

**Q.  You  had  been  in  there  several  times  T  A. 
Yes,  sir. 

**Q.    And  over  these  checks!    A.    Yes,  sir. 

**Q.  You  had  examined  these  checks!  A.  Yes, 
sir. 

*'Q.    You  had  looked  at  your  W's!    Yes,  sir. 

**Q.  You  had  been  inquired  of  with  reference  to 
these  matters!    A.    Yes,  sir. 

**Q.  I  will  now  hand  you  exhibit  *A,'  which  is  a 
$500  Shull  check,  and  ask  you  to  look  at  the  letter  *W' 
and  state  if  you  know  who  wrote  that!  A.  You  mean 
the  initial  up  in  the  comer  there! 

*'Q.  Yes,  sir.  A.  I  wrote  that,  I  put  that  on 
there. 

**Q.  And  that  is  the  check,  is  it,  that  is  one  of  the 
Shull  checks  you  were  talking  with  Mr.  Taubman 
about!    A.    Yes,  sir. 

**Q.    And  that  is  the  check  which  you  say  has  your 
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initial  on  it  that  Taubman  told  you  that  Peak  forged? 

A.  Yes,  sir ;  that  is  the  check. 

**Q.  I  hand  you  exhibit  *B,'  which  is  tiie  Weber 
check,  and  I  will  ask  you  to  look  at  the  letter  ^W  on 
that  check  and  see  if  you  recognize  in  whose  handwrit- 
ing that  is?    A.    That  is  my  handwriting. 

**Q.  And  that  is  the  Weber  check,  which  Mr. 
Taubman  was  referring  to  when  he  talked  with  you  on 
the  train!    A.    Yes,  sir. 

**Q.  And  at  that  time  you  knew  your  initials 
were  on  these  two  checks!    A.    Yes,  sir. 

'^The  rule  of  the  bank  required  any  employee  pay- 
ing  a   check   to   write   his   initial   upon  such  check. 

*' Robert  A.  Wilson  testified  he  remembered  as  a 
fact  that  he  did  pay  this  ShuU  check  himself. 

''Wilson  also  testified  that  said  Weber  check,  Ex. 

B,  carried  his  initial  'W*  and  that  it  was  claimed  to  be 
a  forgery. 

''Wilson  further  testified  in  re-examination: 

"Q.  You  had  been  to  the  bank  several  times  right 
after  the  trouble  arose  over  the  Shull  check,  which  was 
in  the  month  of  June;  now  after  that  date  did  they 
send  for  you  to  come  to  the  bank  and  then  take  up 
the  matter  of  the  Weber  check!  A.  I  do  not  remem- 
ber so  much  about  that,  the  Weber  check.  I  was  in 
there  several  times,  and,  as  I  say,  we  had  been  over 
it  so  much.  I  cannot  separate  what  transpired  each 
separate  time;  they  had  this  check  and  the  Weber 
check. 

"Godfrey  Shull  testified  for  plaintiff: 

"Q.  Mr.  Shull,  I  understand  perfectly  that  you 
answered  that  way,  but  I  am  asking  you  whether  or 
not  he  made  a  direct  charge  that  Laurence  Peak  had 
forged  the  Shull  checks!    A.    No,  sir. 
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*'Q.  Mr.  Shtill,  tell  us  what  that  conversation 
was  you  had  with  Mr.  Taubman  t  A.  He  said  that 
the  Weber  and  Davis  checks  were  made  out  in  Mr. 
Peak's  handwriting  and  were  entered  on  the  books  in 
his  handwriting  and  all  the  investigations  that  he  had 
made  pointed  to  Mr.  Peak  in  the  ShuU  checks  and  that 
they  were  forgeries. 

**Q.  Do  you  mean  that  Mr.  Peak  had  written  the 
Shull  checks?  A.  No,  sir;  that  were  his  words,  it  was 
xiot  clear  to  me. 

*'Q.  Now,  when  you  afterwards  had  these  talks 
with  Mr.  Taubman,  what  was  the  purpose  of  your  go- 
ing into  the  bank  and  having  these  talks  with  him  at 
different  times  t  A.  Well,  I  was  interested  in  it,  peo- 
ple signing  my  name  to  checks  and  drawing  money 
on  it,  I  was  anxious  to  know  who  was  doing  it/ 

** Second  Count: 

**  George  M.  Vaughan  was  the  sole  witness  for  the 
plaintiff  to  substantiate  the  charge  of  slander  con- 
tained in  the  second  count  of  the  petition  which  is  in 
exact  words  as  follows  : 

**  *The  bank'  (then  and  there  meaning  the  said 
Commercial  Bank  above  mentioned  in  which  plaintiff 
had  been  employed  as  bookkeeper  and  through  which 
said  alleged  forged  checks  had  been  cashed)  *has  been 
robbed'  (then  and  there  meaning  that  said  checks  of 
said  G.  W.  Shull  had  been  forged  and  cashed  in  said 
bank,  and  the  one  who  has  done  the  robbing  (then  and 
there  meaning  the  forging  and  cashing  of  the  said 
checks  of  said  G.  W.  Shull)  *was  employed  in  the  bank 
at  the  time  and  worked  on  the  books'  (then  and  there 
meaning  the  said  plaintiff,  to  whose  handwriting  in 
said  books  the  defendant  had  just  directed  the  atten- 
tion of  said  Vaughan  and  which  he  had  just  compared 
the  writing  in,  and  signatures  to,  and  indorsements  on, 
the  said  alleged  forged  checks,  of  said  G.  W.  Shull) 
*and  the  writing  on  the  checks'  (then  and, there  mean- 
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ing  the  alleged  forged  checks  of  G.  W.  Shull)  *and  in 
the  books'  (then  and  there  meaning  the  writing  of 
plaintiff  in  the  books  of  said  Commercial  Bank,  witli 
which  defendant  was  comparing  the  writing  on  said 
checks)  4s  the  same  handwriting.' 

**We  contend,  concerning  this  count,  that  the  evi- 
dence wholly  fails  to  support  the  charge  of  slander 
above  set  forth;  and  to  demonstrate  that  fact  we  will 
eliminate  all  the  above  matter  embraced  in  the  paren- 
theses (the  innuendo)  and  print  the  remaining  words 
in  a  parallel  column  with  the  exact  words  contained  in 
the  evidence  of  Vaughan,  thus: 

**The  Allegation:  '* Vaughan 's  Evidence: 


*'  *The   bank  has   been 


**  'The  bank    had  been 


robbed  and  the  one  who  i  robbed  or  was  being  rob- 


has  done  the  robbing  was 
employed  in  the  bank  at 
the  time  and  worked  on 
the  books  and  the  writing 
on  the  checks  and  in  the 
books  is  the  same  hand- 
writing.' 


bed  and  by  some  one  work- 
ing on  the  books  and  the 
writing  on  the  checks  and 
the  writing  in  the  books 
was  done  by  the  same  per- 
son.' 


''We  contend: 

"1st.  There  is  a  fundamental  and  fatal  difference 
between  the  above  two  sets  of  words. 

'  *  2d.  If  they  charge  or  prove  any  crime  it  is  bank 
robbery  of  the  Commercial  Bank  instead  of  forgery. 

"3d.  When  these  four  checks,  one  of  Weber,  one 
of  A.  W.  Davis,  two  of  Shull,  were  forged,  there  were 
three  bookkeepers  working  on  the  books.  The  words, 
therefore,  were  equally  applicable  to  either  of  the 
three  bookkeepers;  or  certainly  either  to  Wilson  or 
Peak.  Hence  no  slander  proved.  This  question  was 
directly  submitted  to  the  jury  by  defendant's  instruc- 
tion number  2,  which  was  granted,  but  on  the  part  of 
the  plaintiff  not  assigned  for  error,  and  not  assailed 
in  appellant's  points  and  authorities. 
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'*Vaiighan  further  testified  in  chief  that  he  had 
been  cashier  in  the  Commercial  Bank  and  that  during 
that  time  defendant  Taubman  was  the  president  and 
said  Wilson  and  Peak  were  the  bookkeepers.  That  in 
December,  1906,  at  said  bank  he  was  shown  two  checks 
purporting  to  be  signed  by  G.  W.  ShuU,  one  for  $500, 
Exhibit  A,  one  for  $615,  dated  April  5, 1905,  one  known 
as  Weber  check  for  $355,  Exhibit  B,  and  one  check 
purporting  to  be  signed  by  A.  W.  Davis  for  $295,  dated 
April  24,  1905.  That  he  understood  all  these  were 
claimed  to  be  forged.  That  he  thinks  there  were  some 
books  gotten  out,  but  did  not  remember  exactly  what 
books;  that  the  A.  W.  Davis  check  was  in  Laurence 
Peak's  handwriting,  except  the  signature,  as  to  the  re- 
mainder of  his  evidence,  we  deem  it  best  to  quote  ques- 
tions and  answers: 

''Q.  I  will  ask  you  if  you  compared  these  or 
if  Mr.  Taubman  compared  or  you  together  looked  at 
the  handwriting  on  these  checks  and  looked  at  the 
handwriting  in  these  books?  A.  I  think  we  examined 
initials,  perhaps.  There  are  some  initials  on  these 
checks  seem  to  be  written  by  one  of  the  bookkeepers, 
perhaps  we  may  have  called  some  attention  to  the 
writing  on  that  check  and  the  books.    .    .    . 

*'Q.  You  say  there  was  some  discussion  about 
that  handwriting  in  the  body  of  that  check  and  that 
you  went  to  the  books  of  the  bookkeeper,  when  you 
went  to  the  books,  about  the  initials,  who  had  kept  the 
books  that  you  examined  and  compeared  with  this 
handwriting?  A.  Well,  some  of  the  checks  were 
marked  with  a  *W.'  We  looked  at  the  *W'  on  the 
books  and  the  ^W'  on  the  checks,  but  as  to  compar- 
ing, or  examining  the  books  to  see  if  it  corresponded, 
with  the  writing  in  that  check,  it  was  hardly  neces- 
sary. Mr.  Taubman  knew  I  was  familiar  with  Mr. 
Peak's  handwriting. 

**Q.    You  did  compare  some  of  these  *W's'  on 
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the  checks  with  the  'W  on  the  books!  A.  Yes,  sir, 
I  think  so. 

**Q.  Who  kept  these  books,  in  whose  handwrit- 
ing? A,  Mr.  Wilson  kept  one  and  Mr.  Peak  two 
books. 

*'Q.  Whose  books  were  these  that  yon  were  look- 
ing at  when  you  were  comparing  the  'W's^  on  the 
checks?  A.  To  find  the  *W^s^  we  looked  perhaps  on 
Mr.  Wilson  ^s  book. 

'^Q.  You  mean  that  'W'  up  in  the  comer,  that 
letter  'W'?    A.    Yes,  sir. 

*'Q.  But  for  the  rest  of  the  handwriting  whose 
did  you  look  at?  A.  I  think  the  ones  on  which  Mr. 
Peak  had  made  the  entries. 

'^Q.  You  looked  at  the  book  on  which  Mr.  Peak 
had  worked?    A.    Yes,  sir. 

*'Q.  What  were  you  looking  at  that  for?  A.  To 
see  the  similarity  of  the  letters  on  the  books  and  the 
checks. 

^'Q.  On  these  alleged  forged  checks?  A.  Yes, 
sir;  to  see  if  there  was  any  similarity. 

*  *  Q.  Now  do  you  mean  to  include  in  that  the  simi- 
larity of  the  writing  of  the  body  of  the  check  or  all  of 
that?  A.  Of  all  of  that,  the  general  similarity,  I 
think. 

''Q.  Who  asked  you  to  do  that?  A:  Mr.  Taub- 
man. 

*'Q.  Now,  after  you  had  done  that,  looked  at 
these  books,  what,  if  anything,  did  Mr.  Taubman  say 
to  you,  with  reference  to  who  had  written  these  checks  ? 
A.  I  do  not  think  he  said  anything  after  he  had  ex- 
amined the  checks,  I  think  what  he  said  was  before 
we  examined  the  checks. 

*'Q.  What  did  he  say  then?  A.  Well,  he  said 
that  the  bank  had  been  robbed  or  was  being  robbed 
and  by  someone  working  in  the  bank  on  the  books,  and 
if  I  recollect  correctly  he  said  that  the  writing  on  the 
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checks  and  the  writing  in  the  books  was  done  by  the 
same  person,  that  was  about  the  substance. 

''Q.  Then  he  showed  you  these  Peak  books  t  A. 
Then  we  looked  at  all. 

**No  cross-examination  on  the  above. 

*' Peak's  individual  evidence  admits  that  he  made 
the  entry  on  the  blotter,  ^A.  W.  Davis,  $295;'  also  that 
the  check  which  drew  out  this  deposit  was  written  in 
his  handwriting  April  24,  1905 ;  also  that  the  entry  in 
the  Daily  Cash  'A.  W.  Davis,  $295'  is  in  his  handwrit- 
ing;  also  that  the  charge  of  that  check  to  'A.  W.  Da- 
vis' was  made  on  the  book  of  the  bank  in  his  hand- 
writing. Also  that  he  knew  that  he  paid  this  check 
because  it  was  initialed  L.  G.  P. 

''The  evidence  on  the  part  of  the  plaintiff  showed 
that  the  Weber  check  was  paid  and  initialed  by  Wil- 
son; also  the  $500  ShuU  check  was  paid  and  initialed 
by  Wilson;  but  nobody  has  testified  in  the  case  who 
paid  the  $615  Shull  check,  and  it  was  not  initialed. 
Both  the  Shull  checks  purported  to  be  payable  to  said 
Shull  and  indorsed  by  him  and  by  the  alleged  'J.  M. 
Brown.' 

''All  four  of  these  forged  checks  were  drawn  and 
paid  in  the  month  of  April,  1905. 

"Both  Wilson  and  Peak  testified  that  Brown  and 
Davis  were  utter  strangers,  and  that  outside  of  the 
payment  of  these  respective  checks,  they  never  saw  or 
heard  of  Brown  or  Davis,  although  Peak  testified  that 
he  was  bom  and  reared  in  Lafayette  county,  and  Wil- 
son, that  he  had  lived  in  Lafayette  county  most  of  the 
time  since  1851. 

"Mr.  Wilson  also  testified  that  he  did  not  know 
whether  or  not  defendant  knew  Brown. 

"Now  we  have  above  given  all  the  material  evi- 
dence, either  literally  or  in  substance,  on  part  of  the 
plaintiff  offered  to  establish  the  alleged  slander 
charged  in  the  second  count,  at  the  conclusion  of  which 
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defendant  asked  a  peremptory  instruction  in  the  na- 
ture of  a  demurrer  to  the  evidence,  which  the  court 
ought  to  have  sustained/* 

Counsel  for  respondent  introduced  much  evidence 
to  the  contrary,  but  in  passing  upon  the  demurrer, 
such  evidence  should  be  disregarded,  and  only  that 
considered  which  tends  to  make  a  prima-facie  case  for 
the  plaintiff. 

the  plaintiff.  [Barth  v.  Kansas  City  Elevated  Rail- 
way Co.,  142  Mo.  535, 1.  c.  548-9.] 

Without  stopping  at  this  point  to  thoroughly  ana- 
lyze the  evidence,  the  substance  of  which  was  quoted 
by  respondent  in  briefs  and  previously  set  out  herein 
by  us,  it  is  suflScient  to  say  that  it  was  ample  to  make 
out  a  prima  facie  case  for  the  appellant. 

Briefly  the  respondent  told  Mr.  Wilson  that  *' Lau- 
rence Peak  had  forged  these  checks,  the  ShuU  checks. '^ 

*'Q.  What  I  am  trying  to  get  at  is,  I  want  to 
know  how  these  things  occurred,  do  you  know!  A* 
Well  Mr.  Taubman  brought  up  the  matter.  I  did  not 
bring  it  up. 

*' Court:    Can't  you  state  what  was  said  there T 

**A.  That  is  as  near  as  I  remember,  he  said  that 
Laurence  Peak  had  done  the  forging." 

Not  only  that,  but  Mr.  Wilson  testified  that  these 
words  were  spoken  on  a  train  while  he  and  the  re- 
spondent were  on  their  way  to  Kansas  City,  and  that 
nothing  else  whatever  was  said  regarding  the  matter, 
just  the  simple  bold  statement  that  Laurence  Peak 
had  committed  the  forgeries. 

This  language  is  clearly  slanderous  and  for  that 
reason  the  learned  circuit  court  properly  overruled 
the  demurrer  to  this  count  of  the  petition. 

While  the  testimony  of  Mr.  Vaughan  is  not  so  di- 
rect and  pointed  as  that  of  Mr.  Wilson,  yet  when  you 
read  his  entire  testimony,  especially  that  part  which 
has  heretofore  been  set  out,  there  can  be  no  doubt  but 
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what  respondent  intended  to  convey  and  did  convey 
the  idea  that  Peak  had  committed  the  forgeries.  For 
instance,  among  other  things,  he  testified,  that  re- 
spondent said  all  of  said  checks  were  forgeries;  and 
that  **the  bank  had  been  robbed  or  was  being  robbed 
and  by  some  one  working  in  the  bank  on  the  books. ' ' 

He  then  stated  that  they  compared  the  writing 
on  the  checks  with  some  of  the  handwritings  on  the 
books  of  the  bank,  ''but  as  to  comparing  or  examining 
the  books  to  see  if  it  corresponded  with  the  writing 
in  the  check,  it  was  hardly  necessary.  Mr.  Tanbman 
knew  I  was  famaliar  with  Mr.  Peak's  handwriting.'' 
In  fact,  both  of  them  thought  that  unquestionably  the 
writing  on  this  check  was  in  the  opinion  of  witness 
and  respondent,  in  the  handwriting  of  Mr.  Peak  and 
so  satisfied  were  they  of  that  fact,  that  both  of  them 
deemed  it  unnecessary  to  compare  it  with  the  writing 
in  the  books  of  the  bank.  Probably  this  is  where  they 
made  their  mistake.  This  check  being  one  of  those 
which  respondent  said  was  a  forgery  and  being  in  the 
handwriting,  or  he  thought  it  was  in  the  handwriting, 
of  appellant,  and  the  fact  that  the  bank  was  robbed 
thereby,  according  to  his  statement,  afforded  ample 
evidence  from  which  the  jury  might  have  reasonably 
inferred  that  the  respondent  intended  to  and  did 
charge  appellant  with  the  forgery  thereof. 

That  is  true,  notwithstanding  respondent  may 
have  introduced  other  evidence  which  tended  to  contra- 
dict this  evidence  introduced  by  the  appellant  The 
latter  was  entitled  to  go  to  the  jury,  if  his  evidence 
is  taken  to  be  true,  and  made  out  a  prima-facie  case 
of  slander  against  him,  because  it  is  the  well-settled 
law  of  this  State  that  a  demurrer  to  the  evidence  ad- 
mits every  fact  which  the  jury  might  reasonably  infer 
from  the  testimony,  facts  and  circumstances  given  in 
evidence.  [Rine  v.  Railroad,  100  Mo.  228;  Myers  v. 
Kansas  City,  108  Mo.  480;  Franke  v.  St.  Louis,  110 
Mo.  516.] 
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We  are,  therefore,  of  the  opinion  that  the  evi- 
dence made  a  prima-facie  case  for  the  jury  on  the 
second  count  of  the  petition. 

n.  The  next  proposition  presented 
Slander:  fQj.  determination  regards  the  action 

of  witness.  of  the  trial  court  in  rejecting  certain 

evidence  offered  by  appellant. 

Counsel  for  appellant  asked  the  following  ques- 
tion of  George  M.  Vaughan,  a  witness  introduced  in 
behalf  of  their  client: 

'*Q.  Now  state  to  the  jury  who  you  understood 
him  [the  respondent]  to  mean  had  forged  these  checks 
and  robbed  the  bank? 

Counsel  for  respondent  object  to  the  witness  an- 
swering that  question  for  the  reason  that  it  called  for 
an  opinion.  The  court  sustained  the  objection,  and 
appellant  duly  excepted. 

Vaughan  was  the  cashier  of  the  bank  when  the 
transactions  in  question  were  alleged  to  have  taken 
place,  and  was  familiar  with  them;  and  while  investi- 
gating the  books  of  the  bank,  the  signatures  to  the 
checks  and  the  handwriting  of  appellant  and  other 
bookkeepers  thereof,  he  and  respondent  fully  dis- 
cussed the  entire  transactions. 

If  I  correctly  understand  the  record,  which  is  not 
very  clear  upon  this  point,  at  the  time  and  long 
after,  in  December,  1906,  the  said  investigation  had 
taken  place,  the  words  complained  of  in  the  second 
count  of  the  petition  were  spoken  by  respondent  in 
connection  with  the  comparison  of  the  hand-writing  on 
the  checks  with  appellant's  writing  in  the  books  of 
the  bank.  It  was  in  connection  with  that  matter  that 
the  question  before  mentioned  was  asked. 

In  our  opinion  that  testimony  was  clearly  admis- 
sible. [Julian  V.  Kansas  City  Star,  209  Mo.  35.]  In 
that  case  it  was  held  that  where  Hbelous  words  are  am- 
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biguous,  or  if  under  the  conditions  and  circumstances 
in  which  they  were  used,  they  were  susceptible  of  a 
double  meaning,  parol  evidence  was  admissible  to 
show  in  what  sense  the  words  were  used.  It  is  also 
held  that  where  the  person  defamed  is  left  in  doubt, 
the  identity  of  the  person  may  be  shown  by  parol  tes- 
timony. [Anderson  v.  Hart,  68  Iowa,  400;  25  Cyc. 
582;  Hawkins  v.  Bilby,  16  M.  &  W.  442;  Nelson  v. 
Borchenins,  52  111.  236;  DeWitt  v.  Wright,  57  Cal.  576; 
Gribble  v.  Company,  37  Minn.  277;  State  v.  Mason,  26 
Ore.  273;  People  v.  Ritchie,  12  Utah,  180.]  The  rule 
applicable  to  libel  is  also  equally  applicable  to  slan- 
der.    [See  cases  cited.] 

This  evidence  tended  to  show  that  respondent  re- 
ferred to  appellant  as  the  forger,  which  was  left  in 
little,  but  in  some,  doubt,  by  the  evidence  previously 
considered. 

Counsel  for  respondent  make  some  claim  that 
there  is  a  variance  between  the  allegations  of  the  peti- 
tion and  the  proof,  as  to  the  second  count.  That  is, 
that  the  petition  charges  forgery  and  the  proof  shows 
robbery. 

This  contention  is  not  well  founded,  for  when  we 
read  the  entire  evidence,  it  is  perfectly  clear  that  re- 
spondent and  Vaughan  understood  and  stated  that  the 
robbery  was  committed  through  and  by  means  of  the 
forged  checks.     There  was  no  variance. 

We  are,  therefore,  of  the  opinion  that  the  court 
erred  in  rejecting  this  evidence. 

ni.  Counsel  for  appellant  offered  certain  other 
evidence,  which  was  by  the  court  excluded  from  the 
jury. 

The  brief  does  not  state  the  evidence  of- 
Testimony:  fered  nor  the  materiality  of  the  same,  but 
Pointed  refers  the  court  to  the  pages  of  the  ab- 

^"*'  stract  upon  which  the  evidence  is  found. 
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We  have  read  what  is  there  said,  but  are  unable 
to  get  head  or  tail  of  same,  or  the  materiality  thereof. 
In  fact,  it  seems  that  the  principal  offer  was  to  read 
certain  parts  of  a  written  document  handed  to  the 
stenographer,  which  counsel  for  respondent  had  no 
objection  to,  provided  it  was.  all  read.  Counsel  for 
appellant  insisted  upon  reading  only  such  portions 
thereof  as  they  thought  material  to  the  issues  involved, 
and  thereupon  counsel  for  respondent  objected  to 
reading  only  parts  of  the  document  to  the  jury,  which 
objection  was  by  the  court  sustained;  to  which  action 
of  the  court,  counsel  duly  excepted ;  but  so  far  as  the 
record  shows  the  document  nor  its  contents  were  of- 
fered in  evidence,  consequently  we  have  no  knowledge 
whatever  of  the  character  of  the  evidence  offered,  and 
cannot  therefore  review  the  action  of  the  court  in  re- 
jecting the  same. 

IV.  The  remaining  errors  assigned  con- 
8iander:  gigt  chiefly  of  objections  made  to  the  ac- 

tion of  the  court  in  giving  and  refusing 
instructions  which  we  will  consider  in  the  order  stated 
by  counsel  for  appellant. 

The  first  complaint  of  counsel  for  appellant, 
along  this  line,  is  to  the  action  of  the  court  in  giving 
instruction  numbered  3,  on  behalf  of  the  respondent, 
which  is  as  follows: 

**3.  The  court  instructs  you  that  although  yon 
may  find  from  the  evidence  that  on  or  about  the  8th 
day  of  May,  1906,  the  defendant  in  conversation  with 
one  Robert  Wilson  said  of  and  concerning  the  plain- 
tiff, »ubstantially,  **  Laurence  Peak  forged  the  two 
ShuU  checks,"  meaning  the  $500  check  paid  April  5, 
1905,  and  the  $615  check  paid  April  7, 1905,  designated 
in  the  evidence  as  being  the  forged  ShuU  checks,  yet 
if  you  further  find  from  the  evidence  that  at  and  be- 
fore the  time  when  said  checks  were  paid  the  defend- 
ant was  the  president  and  said  Wilson  was  the  book- 
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keeper  of  said  bank  and  paid  said  $500  check  upon  its 
presentation  at  said  bank,  and  that  afterwards  defend- 
ant had  good  reason  to  believe  and  did  believe  that 
said  checks  were  forgeries,  then  it  was  defendant's 
duty  to  institute  an  investigation  for  the  purpose  of 
discovering  the  forger  and  if  you  further  find  from 
the  evidence  that  said  Wilson  was  engaged  with  the 
defendant  in  said  investigation  and  was  interested  in 
common  with  defendant  in  making  such  investigation, 
although  at  the  time  of  the  speaking  of  said  words  his 
employment  as  bookkeeper  had  ceased,  and  that  the 
defendant  and  said  Wilson  had  had  previous  communi- 
cations and  interviews  upon  that  subject,  and  if  you 
further  find  from  all  the  facts  and  circufnstances  in 
evidence  that  at  the  time  of  the  speaking  of  said  words 
the  defendant  had  good  reason  to  believe  and  honestly 
believed  that  the  plaintiff  had  forged  said  checks  and 
was  relating  to  said  Wilson  the  facts  and  circum- 
stances of  his  belief  and  used  said  words  in  that  con- 
nection without  any  purpose  of  defaming  the  plaintiff, 
and  as  a  statement  of  his  conclusion  made  in  good 
faith,  under  all  the  facts  and  circumstances  in  evi- 
dence, then  in  law  the  defendant's  use  of  said  words 
or  words  in  substance  to  that  effect  was  a  privileged 
communication  upon  which  no  suit  for  damages  can 
be  sustained  and  your  verdict  must  be  for  the  defend- 
ant upon  the  first  count  of  the  petition,  unless  you 
further  find  from  the  evidence  that  in  the  use  of  said 
words  the  defendant  was  actuated  by  motives  of  per- 
sonal spite  or  ill-will  toward  the  defendant/' 

Counsel  for  appellant  objects  to  this  instruction, 

for  the  reason  that  the  evidence  introduced  did  not 

warrant  the  court  in  giving  the  same;  that 

Slander:        ig  the  evidence  fails  to  show  that  the  con- 

Privilege.  ..        i     .  t      ,  ,    -r^., 

versation  between  respondent  and  Wilson 
regarding  appellant  was  of  a  privileged  character,  as 
stated  in  said  instruction. 

251  Mo.— 27. 
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In  order  to  properly  pass  upon  this  instruction,  it 
is  necessary  for  us  to  first  briefly  state  the  facts  un- 
der which  the  alleged  slanderous  words  spoken  by  re- 
spondent of  and  concerning  the  appellant  were  ut- 
tered. 

The  respondent  was  at  the  time  and  had  for  some 
time  been  the  president  of  the  Commercial  Bank  of 
Lexington,  and  Robert  A.  Wilson  and  George  M. 
Vaughan  had  been  clerks,  bookkeepers  or  cashier  in 
said  bank  for  some  time,  but  were  not,  nor  had  they 
been  so  connected  therewith  for  some  time,  a  year  or 
more  prior  to  the  utterance  of  the  words  complained 
of;  that  said  words  were  spoken  in  May  or  June  and 
December  of  1906  to  said  Wilson  and  Vaughan,  long 
after  they  knew  of  the  bank  transactions  about  which 
the  words  complained  of  in  the  first  count  of  the  peti- 
tion were  spoken  to  Robert  A.  Wilson  on  a  passenger 
train  bound  from  Lexington  to  Kansas  City,  Mis- 
souri. 

This  contention  of  counsel  requires  us  to  consider 
briefly  what  are  privileged  communications  within  the 
meaning  of  the  law. 

This  question  came  before  this  court  in  the  case 
of  Holmes  v.  Royal  Fraternal  Union,  222  Mo.  556, 
where  Fox,  J.,  on  page  568,  quoted  with  approval  from 
the  case  of  Finley  v.  Steele,  159  Mo.  299,  the  following 
definition  of  a  privileged  communication. 

*'  'The  proper  meaning  of  a  privileged  communi- 
cation is  said  to  be  this :  that  the  occasion  on  which  it 
was  made,  rebuts  the  inference  arising,  prima-facie, 
from  a  statement  prejudicial  to  the  character  of  the 
plaintiff;  and  puts  it  upon  liim  to  prove  that  there  was 
malice  in  fact,  and  that  the  defendsfnt  was  actuated 
by  motives  of  personal  spite  or  ill-will,  independent 
of  the  circumstances  in  which  the  communication  was 
made.*  But  when  the  paper  published  is  a  privileged 
conmiunication,  an  additional  burden  of  proof  is  put 
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upon  the  plaintiff,  and  he  must  show  the  existence  of 
express  malice." 

In  Finley  v.  Steele,  159  Mo.  299,  1.  c.  305,  the  fol- 
lowing is  quoted  with  approval  from  the  case  of  Marks 
V.  Baker,  28  Minn.  162,  viz.: 

**The  rule  is  that  a  communication  made  in  good 
faith,  upon  any  subject-matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference  to  which 
he  has  a  duty,  public  or  private,  either  legal,  moral, 
or  social,  if  made  to  a  person  having  a  corresponding 
interest,  or  duty,  is  privileged." 

So  in  Sullivan  v.  Comm.  Co.,  152  Mo.  1.  c.  277,  this 
court  said: 

'^  *A  privileged  communication,^  says  Newell  on 
Slander  and  Libel  (2  Ed.),  p.  388,  4s  one  made  in  good 
faith  upon  any  subject-matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference  to  which 
he  has,  or  honestly  believes  he  has,  a  duty,  to  a  person 
having  a  corresponding  interest  or  a  duty,  and  which 
contains  matter  which,  without  the  occasion  upon 
which  it  is  made,  would  be  defamatory  and  action- 
able.^ Every  defamatory  publication  prima-facie  im- 
plies malice,  but  where  a  communication  is  made  in 
good  faith,  upon  any  subject-matter  in  which  the  com- 
municant has  an  interest,  or  in  reference  to  which  he 
has  a  duty,  legal,  moral  or  social,  to  a  person  having 
a  corresponding  interest  or  duty,  it  is  privileged,  and 
the  privilege  rebuts  the  presumption  of  malice,  and 
the  burden  of  proof  is  cast  upon  the  plaintiff  to  prove 
express  malice.  But  the  interest  must  be  conamon  to 
both  parties,  the  person  conmaunicating  and  the  recip- 
ient of  the  communication,  e.  g.,  two  customers  of  the 
same  bank,  two  directors  of  the  same  company,  two 
creditors  of  the  same  debtor,  two  officers  of  the  same 
corps,  two  executors  or  trustees,  an  attorney  and 
client,  etc.;  and  to  fall  within  the  privilege  *the  state- 
ment must  be  such  as  the  occasion  warrants,  and  must 
be  made  bona-fide  to  protect  the  private  interests  both 
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of  the  speaker  and  of  the  person  addressed/  [Odgers 
on  Libel  and  Slander  (1  Am.  Ed.),  star  p.  234.]  *So, 
too,  in'  making  a  communication  which  is  only  privi- 
leged by  reason  of  its  being  made  to  a  person  inter- 
ested in  the  subject-matter  thereof,  the  defendant  must 
be  careful  not  to  branch  out  into  extraneous  matters 
with  which  such  person  is  unconcerned.  The  privi- 
lege only  extends  to  that  portion  of  the  communica- 
tion in  respect  of  which  the  parties  have  a  common 
interest  or  duty.  The  defendant  must  also  be  careful 
to  avoid  the  use  of  exaggerated  expressions;  for  the 
privilege  may  be  lost  by  the  use  of  violent  language 
when  it  is  clearly  uncalled  for.'  [Odgers  on  Libel 
and  Slander  (1  Am.  Ed.),  star  p.  239.]'' 

If  we  test  the  words  of  respondent  by  the  rule 
announced  in  the  cases  cited,  it  will  be  seen  that  they 
fall  far  short  of  the  standard  of  a  privileged  communi- 
cation as  therein  stated". 

In  the  first  place,  they  were  not  spoken  by  re- 
spondent upon  an  occasion  of  or  in  connection  with, 
his  duties  as  president  of  the  bank,  but  in  an  idle  con- 
versation on  the  train  while  he  and  Mr.  Wilson  were 
passengers  on  their  way  to  Kansas  City.  Nor  does 
the  record  show  that  said  words  were  spoken  in  good 
faith  with  a  view  to  protect  the  interests  of  the  bank 
orany  interest  of  Mr.  Wilson,  because  the  matters  to 
which  the  conversation  related  had  transpired  and 
had  been  investigated  nearly  a  year  previous,  and  all 
the  details  thereof  were  fully  known  to  both  the  re- 
spondent and  Mr.  Wilson.  Besides  that,  the  record 
shows  that  after  the  alleged  forgeries  had  been  known 
to  all,  the  bank  insisted  that  the  appellant  remain 
with  it,  and  offered  him  the  position  of  cashier  thereof, 
which  he  refused,  because  he  wanted  to  go  into  busi 
ness  for  himself.  Nor  does  the  record  show  that  Wil 
son,  the  person  to  whom  the  words  were  spoken,  had 
any  corresponding  interest  or  duty  to  perform,  with 
the  respondent  in  relation  to  said  alleged  forgeries. 
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In  other  words,  the  record  shows  that  long  after 
the  matters  in  question  had  transpired,  the  respond- 
ent, by  chance,  while  on  his  way  to  Kansas  City,  on 
other  business,  met  Mr.  Wilson  on  the  train,  whose 
business  relations  with  the  bank  had  terminated  be- 
fore the  alleged  forgeries  had  been  discovered,  and 
while  on  that  trip  respondent  spoke  the  words  appel- 
lant complained  of,  without  provocation  or  excuse. 

The  law  is  well  settled  to  the  effect  that  if  the  con- 
versation in  which  the  slanderous  words  are  spoken, 
and  the  occasion  upon  which  they  were  uttered,  do 
not  necessarily  show  that  said  language  or  words 
were  used  for  the  protection  of  the  interest  the  spokes- 
man had  in  charge,  they  are  slanderous  and  the  bur- 
den of  proof  is  cast  upon  him  to  show  that  said  words 
were  spoken  in  good  faith  and  without  malice  or  ill- 
will  toward  the  plaintiff.  In  other  words,  a  privileged 
communication  is  an  exception  to  the  rule  that  defam- 
atory words  or  publications  imply  malice ;  but  in  order 
to  come  within  that  rule,  the  words  or  publication  must 
of  themselves  or  itself,  show  that  they  were  spoken 
or  published  upon  an  occasion,  and  for  the  protection 
of  the  interest  of  the  spokesman  or  some  interest  he 
represents  or  in  reference  to  some  duty  he  owed  to  a 
person  who  had  a  corresponding  interest  to  protect 
or  had  a  corresponding  duty  to  perform.  [Holmes 
V.  Royal  Fraternal  Union,  222  Mo.  1.  c.  574.] 

An  examination  of  this  record  shows  that  neither 
the  occasion  upon  which  the  slanderous  words  were 
spoken,  nor  the  protection  of  the  interest  respondent 
represented,  called  for  or  necessitated  their  utter- 
ance. 

They  were  spoken  in  an  offhand,  bold  way,  long 
after,  a  year  or  more  subsequent  to,  the  time  the  checks 
were  alleged  to  have  been  forged,  and  long  after  that 
fact  had  been  fully  investigated  and  known  to  respond- 
ent and  the  bank.  So  the  language  spoken  of  and  con- 
cerning the  appellant,  by  respondent,  had  no  conneo- 
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tion  whatever  with  the  investigation  or  the  pro- 
tection of  the  interest  of  the  bank,  or  that  of  Mr.  Wil- 
son or  Mr.  Vaughan,  the  persons  to  whom  the  slander- 
ous words  were  spoken. 

These  observations  are  fully  supported  by  the 
following  authorities:  Newell  on  Slander  and  Libel 
(2  Ed.),  p.  391,  sec.  6;  Finley  v.  Steele,  159  Mo.  299; 
Sullivan  v.  Comm.  Co.,  152  Mo.  268,  and  Wagner  v. 
Scott,  164  Mo.  289. 

In  the  latter  case,  this  court,  in  speaking  of  this 
question  through  Brace,  J.,  said  (quoting  from  the 
Supreme  Court  of  Massachusetts):  *'The  sole  duty 
of  the  court,  therefore,  in  such  cases,  is  to  determine 
whether  the  occasion,  in  the  absence  of  actual  malice, 
would  justify  the  publication.  If  so,  then  it  is  incum- 
bent upon  the  plaintiff  to  prove  the  existence  of  mal- 
ice in  order  to  sustain  his  action;  and  this  must  be 
shown  to  the  satisfaction  of  the  jury." 

The  corollary  of  that  ruling  must  of  necessity  be, 
that  if  the  occasion  does  not  justify  the  slanderous 
words,  then  the  burden  of  proof  is  upon  or  shifted  to 
the  defendant  to  show  want  of  malice  on  his  part  in 
speaking  or  writing  such  words. 

In  the  case  at  bar,  there  is  scarcely  a  pretense 
made  that  the  occasions  upon  which  the  slanderous 
words  were  spoken,  justified  the  same.  The  evidence 
and  our  views  regarding  this  matter  are  stated  in 
paragraph  one  of  this  opinion,  which  discusses  the 
evidence  and  the  demurrer  thereto. 

Entertaining  this  view  of  the  record,  we  must 
hold  that  the  evidence  did  not  warrant  the  court  in 
giving  said  instruction  numbered  3,  on  behalf  of  the 
respondent.  We  are,  therefore,  of  the  opinion  that  the 
action  of  the  court  in  giving  said  instruction  was  re- 
versible error. 

V.  Counsel  for  respondent  insist  that  even  though 
we  should  hold  that  said  conversation  between  him 
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and  Wilson  was  not  privileged,  yet  when 
Slander:        ^^  consider  the  entire  evidence  in  the  case, 

Qualified 

Privilege.  '4t  is  clear  that  the  words  complained  of 
were  used  upon  an  occasion  which  was  qual- 
ifiedly  privileged''  and  presumably  instruction  num- 
bered 3  was  properly  given. 

A  qualified  privileged  communication  is  stated  by 
Fox,  J.,  in  the  case  of  Holmes  v.  Royal  Fraternal 
Union,  222  Mo.  556,  1.  c.  571,  in  the  following  lan- 
guage: 

**To  give  the  words  complained  of  the  character 
of  a  qualified  privilege  it  must  appear  that  they  were 
written  by  the  defendant  association  in  the  discharge 
of  some  duty,  public  or  private,  legal  or  moral,  and 
with  the  end  or  purpose  in  view,  or  in  the  conduct  of 
some  matter  involving  its  interest,  and  that  they  were 
w^ritten  for  the  protection  of  that  interest,  and  that 
they  were  relevant  and  proper  in  that  connection.  It 
must  also  appear  that  they  were  uttered  in  good  faith, 
and  made  on  a  proper  occasion,  from  a  proper  motive, 
based  upon  a  probable  cause  and  in  the  honest  belief 
that  such  statements  were  true." 

Outside  of  the  facts  which  constitute  a  privileged 
communication  and  a  qualified  privileged  communica- 
tion, the  principal  difference  is,  that  in  the  former  the 
burden  of  proof  rests  upon  the  plaintiff  to  prove  by  a 
preponderance  of  the  evidence  that  the  words  spoken 
were  uttered  with  malice,  while  in  the  latter,  the  bur- 
den is  upon  the  defendant  to  show  that  they  were  ut- 
tered without  malice,  hatred  or  ill-will  toward  the 
plaintiff. 

An  examination  of  the  authorities  applicable  to 
this  class  of  cases  will  show  that  the  weight  thereof 
holds  that  where  a  libelous  communication  or  writ- 
ing is  alleged  to  be  privileged,  it  is  incumbent  upon  the 
court  to  determine  this  question  in  the  first  instance. 

The  burden  of  showing  the  privileged  character  of 
such  communications  rests  with  the  defendant;  and  if 
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in  the  opinion  of  the  court,  the  communication  is 
privileged,  then  the  burden  of  proof  shifts  to  the  plain- 
tiff, and  in  order  to  entitle  him  to  a  recovery  it  is  es- 
sential that  he  show  actual  or  express  malice,  that  is, 
legal  malice,  upon  the  part  of  the  speaker,  and  if 
there  is  no  such  showing  then  it  is  the  duty  of  the 
court  to  sustain  a  demurrer  to  the  evidence. 

The  converse  of  the  proposition,  as  previously 
stated,  imposes  that  burden  upon  the  defendant  with 
like  results. 

Should  we  concede  that  the  defendant  assumed 
this  burden  and  introduces  evidence  tending  to  show 
that  the  words  complained  of  were  spoken  without 
malice  or  ill-will,  but  in  good  faith,  believing  them  to 
be  true,  still  we  would  be  unable  to  determine  whether 
or  not  the  jury  based  its  verdict  upon  that  evidence, 
or  upon  instruction  No.  3,  given  in  behalf  of  respond- 
ent, since  it  told  the  jury  that  if  they  found  the  facts 
to  be  as  therein  stated,  they  constituted  a  privileged 
communication,  and  that  they  must  find  for  the  de- 
fendant, unless  the  plaintiff  had  proved  to  their  rea- 
sonable satisfaction  that  said  words  were  prompted 
and  spoken  in  a  spirit  of  malice  or  ill-will  towards 
the  plaintiff. 

The  elements  which  constitute  a  qualified  privi- 
leged communication,  differ  materially  from  those 
which  constitute  a  privileged  communication,  and 
counsel  for  respondent  having  predicated  said  instruc- 
tion upon  the  latter  theory  cannot  now  avail  himself 
of  the  evidence  which  may  have  tended  to  show  that 
hi^  words  were  of  a  qualified  nature. 

While  .the  courts  of  the  State  are  presumed  to, 
and  should  proceed  upon  broad  and  liberal  grounds, 
yet  they  should  not  sanction  the  action  of  the  trial 
court  in  giving  an  instruction  predicated  upon  one 
state  of  facts,  authorizing  a  certain  conclusion  or 
finding,  and  when  upon  investigation  it  is  discovered 
that  the  evidence  did  not  warrant  the  giving  of  such 
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instruction  npon  that  theory,  uphold  its  giving  upon 
another  and  different  theory,  even  though  the  evi- 
dence introduced  might  have  warranted  the  giving 
of  the  instruction  on  said  last  mentioned  theory.  Even 
under  ordinary  circumstances,  such  a  practice  would 
be  prejudicial  to  the  interest  of  the  plaintiff,  but  in 
the  case  at  bar,  such  a  practice  would  work  irrepa- 
rable injury  to  him. 

We  are,  therefore,  of  the  opinion  that  the  giving 
of  said  instruction  was  prejudicial  and  reversible 
error,  considered  upon  either  theory  of  the  case. 

VI.  Counsel  for  appellant  challenge  the  correct- 
ness of  instruction  numbered  4,  given  by  the  court  on 
behalf  of  the  respondent 

In  effect,  it  tells  the  jury  that  malice  as  used  in 
the  instruction,  meant  that  the  defendant  was  actu- 
ated by  motives  of  personal  spite  and  ill- 
siander:  y^\i  toward  the  plaintiff.  That  is  an  im- 
Definition,  proper  declaration  of  the  law.  Legal  and 
not  personal  malice  must  be  shown. 

In  Goetz  v.  Ambs,  27  Mo.  1.  c.  32,  this  court  said: 

**The  defendant's  third  and  fourth  instructions 
were  also  properly  refused,  for  they  give  an  undue 
prominence  to  the  idea  of  deliberation  and  malice, 
which  was  calculated  to  mislead  the  jury.  They  im- 
plied that  the  defendant  must  have  been  prompted  by 
ill-will  and  hostility  toward  the  plaintiff — a  state  of 
feeling  which  is  not  necessary  to  exist  to  warrant  the 
jury  in  giving  exemplary  damages.  ...  It  is  said 
generally  that  malice  must  exist  to  entitle  the  plain- 
tiff to  anything  more  than  reparation  for  the  injury; 
but  it  will  be  found  that  the  word  malice  is  aljvays 
used,  in  such  connection,  not  in  its  common  accepta- 
tion of  ill-will  against  a  person,  but  in  its  legal  sense — 
''wilfulness — a  wrongful  act,  done  intentionally,  with- 
out just  cause.'  [United  States  v.  Taylor,  2  Sum. 
586.]    The  term  malice  imports,  according  to  its  legal 
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signification,  nothing  more  than  that  the  act  is  wilful 
or  intentional." 

•In  a  very  recent  case,  TiUes  v.  Publishing  Co.,  241, 
Mo.  1.  c.  643,  this  court,  per  Graves,  J.,  said: 

**  *In  the  English  law  of  libel,  malice  is  said  to  be 
the  gist  of  an  action  for  defamation.  And  though  it  is 
true  that  by  malice,  as  necessary  to  give  a  cause  of  ac- 
tion, in  respect  of  a  defamatory  statement,  legal,  and 
not  actual,  malice,  is  meant,  while  by  legal  malice,  as 
explained  by  Bailey,  J.,  in  Bromage  v.  Prosser,  4  B. 
&  C.  255  (10  E.  C.  L.  R.  321),  is  meant  no  more  than 
the  wrongful  intention  which  the  law  always  presumes 
as  accompanying  a  wrongful  act,  without  any  proof 
of  malice  in  fact,  yet,  the  presumption  of  law  may  be 
rebutted  by  the  circumstances  under  which  the  defam- 
atory matter  has  been  uttered  or  published,  and,  if 
this  should  be  the  case,  though  the  character  of  the 
party  concerned  may  have  suffered,  no  right  of  action 
wiU  arise.  **The  rule,''  says  Lord  Campbell,  C.  J., 
in  the  case  of  Taylor  v.  Hawkins,  16  Q.  B.  321  (E.  C. 
L.  R.,  vol.  71),  20  L.  J.  Q.  B.  314,  '4s  that  if  the  occa- 
sion be  such  that  repels  the  presumption  of  malice, 
the  communication  is  privileged  and  the  plaintiff  must 
then  if  he  can,  give  evidence  of  malice.''  '  " 

In  Callahan  v.  Ingram,  122  Mo.  1.  c.  370,  this  court 
said: 

**It  is  said  that  *  malice,  in  legal  understanding,  im- 
plies no  more  than  wilfulness.'  [Buckley  v.  Knapp, 
48  Mo.  161.]  Again,  malice  in  law  is  defined  as  'the 
malice  which  is  inferred  from  doing  a.  wrongful  act 
without  lawful  justification  or  excuse.'  [Starkie  on 
Slander  and  Libel,  sec.  336.]  Townshend  says:  *The 
distinction  between  malice  in  law  and  malice  in  fact 
has  been  supposed  to  consist  in  this,  that  the  one  is 
inferred  and  the  other  is  proved.  The  supposed  dis- 
tinction is  unreal  and  unsound;  for,  first,  there  is  no 
distinction  between  what  is  inferred  and  what  is 
proved — ^what  is,  or  is  supposed  to  be,  rightly  inferred 
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is  proved.'  [Townshend. on  Slander  and  Libel,  p.  68, 
sec.  87.] 

**  We  may  say  then  that  malice  whether  express  or 
implied  means  the  same,  the  only  difference  being  in 
the  establishment  of  it.  When  malice  is  implied  from 
the  words  spoken  or  published,  the  burden  is  on  the 
defendant  to  prove  lawful  justification  or  excuse,  or 
the  absence  of  a  malicious  intent.  On  the  other  hand, 
if  the  words  themselves  do  not  imply  malice,  the  bur- 
den rests  upon  the  plaintiff  to  establish  it.  When 
malice  exists,  punitive  damages  may  be  given,  and  it 
cannot  be  seen  why  a  distinction  should  be  made,  when 
the  evil  intent  existed,  whether  implied  or  proved.  It  is 
true  a  distinction  is  made  by  some  courts,  and  it  is  held 
that,  unless  express  malice  is  proved,  exemplary  dam- 
ages should  not  be  allowed.  This  line  of  decisions  was 
followed  by  the  St.  Louis  Court  of  Appeals  in  Nelson 
V.  Wallace,  48  Mo.  App.  193,  and  Fulkerson  v.  Mur- 
dock,  53  Mo.  App.  156. 

'*It  is  argued  that  punitive  damages  are  only 
allowed  in  trespass,  and  other  actions  for  torts,  when 
the  offense  is  committed  in  a  wanton,  rude  and  aggra- 
vated manner,  indicating  oppression  or  a  desire  to 
injure,  and  that  no  reason  can  be  seen  for  the  applica- 
tion of  a  different  rule  in  cases  for  slander  or  libel. 
We  think  the  distinction  does  not  in  fact  exist.  Malice 
is  implied  in  the  wilful  doing  of  any  wrongful  act, 
without  justification  or  excuse  whereby  injury  is  done 
to  another,  whether  it  be  to  his  character,  his  person 
or  his  property;  where  such  act  is  done  maliciously, 
therefore,  the  injured  person  should  be  entitled  to  ex- 
emplary damages,  and  it  would  be  immaterial  whether 
malice  was  implied  from  the  nature  of  the  act  itself, 
or  inferred,  as  a  fact,  from  all  the  circumstances  un- 
der which  it  was  committed.  The  question  is,  whether 
the  wrong  was  done  wilfully  and  without  lawful  justi- 
fication or  excuse. '* 


Digitized  by 


Google 


428        SUPREME  COURT  OF  MISSOURI, 

Peak  V.  Taubman. 

In  Ickenroth  v.  Transit. Co.,  102  Mo.  App.  1.  c. 
613,  the  Court  of  Appeals  said : 

''But  the  propriety  of  giving  only  the  technical 
instruction  as  to  what  malice  is,  has  been  considered 
and  recognized  by  the  appellate  courts  of  this  State 
and  must  be  accepted  as  the  law.  The  question  came 
up  at  an  early  day  in  Goetz  v.  Ambs,  27  Mo.  28,  an  ac- 
tion for  assault  like  the  present  one.  The  lower  court 
told  the  jury  they  might  assess  smart  money  in  what- 
ever sum  they  deemed  right,  considering  all  the  facts. 
The  defendant  prayed  a  charge  that  in  allowing  or 
refusing  smart  money  they  should  consider  mainly 
the  malicious  intent  and  motive  of  the  defendant.  The 
refusal  of  that  charge  was  indorsed  by  the  Supreme 
Court;  which  held  it  to  be  unsound,  as  implying  that 
ill-will  and  hostility  toward  the  defendant  must  be 
found  as  a  prerequisite  to  giving  exemplary  damages ; 
whereas,  if  the  injury  was  intentionally  inflicted  and 
did  not  ensue  from  a  simple  want  of  care,  exemplary 
damages  might  be  given.  The  further  observation 
was  made  that  legal  malice  meant  no  more  than  that 
the  act  was  wilful ;  which  is  undoubtedly  true.  .  .  . 
The  existence  of  a  distinction  between  legal  and  actual 
malice,  and  the  need  of  proving  the  latter  as  a  pre- 
requisite for  an  award  of  punitive  damages,  has  been 
repudiated  in  this  State  in  actions  for  slander  and 
libel.  [Callahan  v.  Ingram,  122  Mo.  355;  Fulkerson 
V.  Murdock,  53  Mo.  App.  151;  Arnold  v.  The  Sayings 
Co.,  76  Mo.  App.  159.]'' 

In  McNamara  v.  Transit  Co.,  182  Mo.  1.  c.  680, 
this  court  said: 

*'It  is  true  that,  to  entitle  the  plaintiff  to  punitive 
or  exemplary  damages  the  act  complained  of  must 
have  been  maliciously  done,  for  the  law  does  not  pun- 
ish civilly  a  person  for  doing  an  unintentional 
wrong.  It  compensates  the  persons  wronged,  but  in- 
flicts no  punishment  upon  the  offender.  This  being 
true,  it  is  necessary  to  tell  the  jury  what  is  meant  in 
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law  by  the  term  *  malicious,'  for  the  legal  meaning  is 
much  broader  than  the  meaning  the  average  layman 
would  ascribe  to  the  term,  and  in  a  large  degree  it  is 
a  different  meaning.  The  average  layman  would  be- 
lieve that  *  malicious'  means  ill-will,  spite,  hostility  to- 
ward the  other  party.  This  is  not  the  legal  meaning. 
Those  feelings  may  or  may  not  be  present  in  the  legal 
meaning  of  the  term.  The  legal  meaning  of  the  term 
is:  'The  intentional  doing  of  a  wrongful  act  without 
just  cause  or  excuse.'  This  has  been  the  rule  of  law  in 
this  State  ever  since  the  decision  of  Goetz  v.  Ambs, 
27  Mo.  1.  c.  32,  where  it  was  expressly  held  that  instruc- 
tions were  properly  refused  because  they  were  predi- 
cated upon  the  theory  that  the  act  must  have  been  de- 
liberately done  with  ill-will  and  hostility  towards  the 
plaintiff,  and  the  rule  was  laid  down  that  to  warrant 
a  recovery  of  exemplary  damages  the  act  must  have 
been  wilfully  or  intentionally  done,  the  court  saying 
(1.  c.  33)  'the  term  malice  imports,  according  to  its 
legal  signification,  nothing  more  than  that  the  act  is 
wilful  or  intentional;  and  when  used  to  qualify  the 
character  of  a  trespass,  it  is  only  employed  to  dis- 
tinguish it  from  that  class  of  injuries  wliich  one  per- 
son may  inflict  upon  another  without  the  intention  to 
do  harm,  but  for  which  he  is  responsible,  because  the 
act  is  not  unavoidable.'  The  <5ourt  adopts  the  defini- 
tion of  the  term  'wilfulness'  given  by  the  Supreme 
Court  of  the  United  States  in  United  States  v.  Taylor, 
2  Sum.  586,  as  follows:  'Wilfulness — a  wrongful  act, 
done  intentionally,  without  just  cause.' 

"In  Trauerman  v.  Lippincott,  39  Mo.  App.  1.  c. 
487,  an  instruction  in  all  essential  respects  like  the  one 
here  under  consideration  was  drawn  in  question,  ancl 
speaking  of  it,  the  Kansas  City  Court  of  Appeals,  per 
Ellison,  J.,  said:  'The  instruction  defining  malice 
is  in  keeping  with  the  case  of  Goetz  v.  Ambs,  27  Mo. 
28,  and  that  case  is  not,  as  might  at  first  appear,  so 
irreconcilable  with  the  more  recent  rulings  of  the  Su- 
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preme  Court  on  the  question  in  the  cases  of  Franz  v. 
Hilterbrand,  45  Mo.  121;  Engle  v.  Jones,  51  Mo.  316; 
Graham  v.  Railroad,  66  Mo.  536;  Seibel  v.  Siemon,  72 
Mo.  526;  Bruce  v.  Ulery,  79  Mo.  322;  Brown  v.  Plank 
Road  Co.,  89  Mo.  152;  Welsh  v.  Stewart,  31  Mo.  App. 
376;  Prueitt  v.  Cheltenham  Quarry  Co.,  33  Mo.  App. 
18. 

'*  'From  a  consideration  of  these  cases  it  would 
appear  that  in  actions  in  the  nature  of  trespass  there 
must  be,  in  order  to  justify  exemplary  damages,  some 
element  of  wantonness  or  bad  motive.  There  need 
not  be  any  personal  ill-will  or  spite  toward  the  party 
injured,  for  the  wantonness  or  reckless,  lawless  spirit 
may  be  displayed  in  trespass  against  the  property  of 
a  stranger.  Malice  may  be  of  a  general  nature,  let 
the  injury  fall  where  it  may.  [State  v.  Wieners,  66 
Mo.  18.]  The  instruction  given,  following  Goetz  v. 
Ambs,  supra,  states  that  malice  '*  means  the  inten- 
tional doing  of  a. wrongful  act  without  just  cause  or 
excuse.''  This  means  that  he  had  not  only  intended 
to  do  the  act,  which  is  ascertained  to  be  wrongful,  but 
that  defendant  knew  it  was  wrongful  when  he  did  it. 
This  is  as  it  has  always  been  understood  in  cases  of 
homicide.  Understood  in  this  way,  Goetz  v.  Ambs  is 
not  out  of  line  with  the  foregoing  decisions  requiring 
the  act  to  partake  of  wantonness  or  a  reckless  disre- 
gard of  the  rights  of  others.  For,  if  one  intentionally 
does  a  wrongful  act  and  knows  at  the  time  that  it  is 
wrongful,  then  he  does  it  wantonly,  by  which  word  I 
understand  is  meant,  causelessly,  without  restraint 
and  in  reckless  disregard  of  the  rights  of  others.  When 
one  intentionally  commits  a  wrong,  he  does  it  from 
an  evil  spirit  and  bad  motive.  Good  motive  or  spirit 
does  not  impel  the  commission  of  wilful  wrong.' 

''Goetz  V.  Ambs,  27  Mo.  28,  has  been  cited  and  ap- 
proved in  the  following  cases:  Freidenheit  v.  Ed- 
mundson,  36  Mo.  1.  c.  231 ;  McKeon  v.  Railroad,  42  Mo. 
1.  c.  87 ;  Franz  v.  Hilterbrand,  45  Mo.  1.  c.  123 ;  Buck- 
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ley  V.  Knapp,  48  Mo.  1.  c.  161 ;  State  v.  Jungling,  116 
Mo.  165.  The  term  intentionally'  done  covers  all  that 
has  ever  been  or  ever  could  be  claimed  as  necessary  to 
indicate  to  the  jury  that  the  defendant  knew  that  it 
was  wrong,  knew  that  he  had  no  just  cause  or  excuse 
for  so  doing,  and  hence  did  it  wilfully,  and  wantonly 
and  in  reckless  disregard  of  the  rights  of  the  other 
party.'' 

This  case  was  quoted  with  approval  in  Lampert 
V.  Drug  Co.,  238  Mo.  1.  c.  419. 

In  Stubbs  V.  MulhoUand,  168  Mo.  1.  c  82,  this 
court  said: 

**For  in  order  to  show  malice  of  the  sort  sufficient 
to  maintain  an  action  like  that  in  the  case  at  bar,  it 
does  not  need  to  be  proved  that  there  was  hatred  or 
ill-will,  malevolence,  spite  or  revenge  on  the  part  of 
the  defendant  towards  the  plaintiff  (though  such  may 
actually  exist  and  be  proved) ;  if  the  prosecution  is 
reckless  and  unreasonable,  and  instituted  with  a  gross 
disregard  of  the  rights  of  the  party  to  be  arrested, 
then  proof  of  these  things  proves  malice,  and  malice 
being  proven,  is  exclusively  for  the  determination  of 
the  jury.  [Hamilton  v.  Smith,  39  Mich.  1.  c.  229; 
Mitchell  V.  Wall,  111  Mass.  492.]" 

In  Buckley  v.  Knapp  et  al.,  48  Mo.  1.  c.  161,  this 
court  said: 

''Whilst  malice  in  its  common  acceptation  means 
ill-will  towards  some  person,  in  its  legal  sense  it  is  de- 
fined to  be  a  wrongful  act  done  intentionally  without 
legal  justification  or  excuse;  and  in  ordinary  actions 
for  slander  or  libel,  malice  in  law  is  sufficient,  and  it  is 
to  be  inferred  from  the  publication  of  the  slanderous 
matter  without  such  justification  or  excuse.  In  most 
instances,  where  an  injury  is  committed  against  the 
person  or  property  of  another,  the  actual  intention  of 
the  author  of  the  mischief  is  immaterial.  The  law 
considers  every  one  whose  neglect,  carelessness  and 
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want  of  due  regard  for  the  rights  of  others  occasions 
injury  to  them,  equally  culpable  and  bound  to  make 
reparation  to  the  extent  of  such  injury  as  one  who 
wilfully  does  the  mischief.  It  can  make  no  difference 
to  the  party  injured  whether  the  injury  was  occasioned 
by  a  wilful  act  or  by  negligence,  or  a  careless  disre- 
gard of  his  rights,  and  such  a  consideration  ought  not 
to  affect  his  remedy.'' 

In  Minter  v.  Bradstreet  Co.,  174  Mo.  1.  c.  496,  this 
court  said: 

'*The  instruction  is  criticized  upon  the  further 
ground  that  it  incorrectly  defines  actual  malice.  It 
says:  'Actual  malice,  as  used  in  this  connection, 
means  that  the  report  in  question  was  prepared  and 
published,  not  in  good  faith,  but  with  an  intent  to  in- 
jure plaintiffs,  or  with  a  wilful  and  wanton  neglect 
of  the  rights  and  interests  of  the  plaintiffs.'  We  see 
no  substantial  error  in  this  definition.  Malice  in  le- 
gal understanding,  implies  no  more  than  wilfulness, 
that  is,  intentional." 

In  Heame  v.  DeYoung,  132  Cal.  357,  the  court 
said:  ''Actual  malice  means  personal  hatred  or  ill- 
will  towards  the  plaintiff,  or  a  wanton  disregard  of 
the  civil  obligations  of  the  defendants  toward  the 
plaintiff." 

In  Newell  on  Defamation,  Slander  and  Libel,  p. 
318,  it  is  said:  "To  present  this  subject  in  a  few 
words,  malice  in  law  is  such  as  the  law  infers  to  exist 
wHhout  just  or  lawful  excuse;  also,  in  malice  of  either 
kind  'you  cannot  have  shades  and  degrees.'  *' 

In  Newell  on  Defamation,  Slander  and  Libel,  p. 
315,  it  is  said:  "And  Lord  Justice  Bbett,  in  a  com- 
paratively recent  case,  where  a  question  of  privilege 
arose,  said:  'By  malice  here,  I  mean,  not  a  pleading 
expression,  but  actual  malice,  or  what  is  termed  malice 
in  fact;  i.  e.,  a  wrong  feeling  in  the  defendant's  mind/ 
[Clark  V.  Molyneux,  L.  R.  3  Q.  B.  237  (C.  A.).]" 
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We  are,  therefore,  clearly  of  the  opinion  that  the 
action  of  the  court  in  giving  this  instruction  was  erro- 
neous. 

VII.  Counsel  for  appellant  next  complain  of  the 
action  of  the  court  in  refusing  instruction  numbered 
12,  asked  by  them. 

That  instruction,  in  substance,  directed  the  jury 
not  to  consider  any  of  the  evidence  tend- 
siander:  ing  to  show  privilege  on  the  part  of  de- 

Ptremptory^'  fendant  in  speaking  to  the  witness  Eobert 
Instruction.  ^^  Wilsou,  the  words  defined  in  the  in- 
struction. 

This  instruction  should  have  been  given,  for  the 
reasons  pointed  out  in  the  first  paragraph  of  the 
opinion.  Neither  the  occasion  nor  the  interest  repre- 
sented by  respondent  justified  the  speaking  of  said 
words.  They  were  simply  idle  gossip,  spoken  without 
just  provocation  or  legal  excuse ;  nor  did  Wilson  have 
a  corresponding  interest  to  protect  or  duty  to  per- 
form. See  authorities  cited  in  paragraph  four  of  thia 
opinion. 

These  same  observations  apply,  with  full  force 
and  effect,  to  instruction  numbered  9,  requested  by 
counsel  for  appellant. 

For  this  reason,  the  court  erred  in  refusing  said 
instructions. 

It  therefore  becomes  unnecessary  for  us  to  pasa 
upon  the  suflSciency  of  the  answer  to  warrant  the  in- 
troduction of  that  class  of  evidence,  as  insisted  upon 
by  counsel  for  appellant. 

Vm.  Counsel  for  appellant  also  complain  of  the 
action  of  the  court  in  refusing  instruction  numbered 
1,  asked  by  appellant,  and  in  modifying  the  same  and 
for  giving  it  in  the  modified  form. 

This  instruction,  as  asked,  properly  declared  the 
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law,  as  indicated  in  the  previous  paragraphs  of  the 

opinion,  and  should  have  been  given  as 

E'^'/^ilf^f*'         asked;  but  the  modification  of  the  same 

Not  Matter  '  .        ,         .  i       •      t    xi. 

for  Jury.  was  errouedus  in  that  it  authorized  the 

jury  to  find  for  respondent  if  the  slan- 
derous words  mentioned  in  the  first  count  of  the  peti- 
tion were  spoken  under  such  circumstances  as  to  ren- 
der the  speaking  of  them  pri\dleged. 

This  added  part  was  erroneous  for  two  reasons: 
first,  because  there  was  no  evidence  tending  to  show 
that  said  words  were  privileged,  as  previously  held; 
and,  second,  because  it  is  for  the  court,  and  not  the 
jury,  to  say  when  words  are  of  a  privileged  character. 
[Holmes  v.  Royal  Fraternal  Union,  222  Mo.  1.  c.  573.] 
It  was  there  said  by  Fox,  J.,  speaking  unanimously 
for  the  court  that : 

'*  Having  reached  the  conclusion,  as  herein  indi- 
cated, that  the  letter  which  is  the  basis  of  this  action 
was  a  qualified  privileged  communication,  and  should 
have  been  so  treated  by  the  trial  court,  then  under  the 
well-settled  rules  of  law  as  applicable  to  the  proposi- 
tion now  under  discussion,  before  the  plaintiff  was 
entitled  to  recover  upon  such  privileged  communica- 
tion it  was  absolutely  essential  that  it  appear  in  the 
letter  itself  that  the  exigencies  of  the  situation  did  not 
call  for  the  use  of  the  language  used  for  the  protection 
of  the  interests  the  defendant  had  in  charge,  or  in 
other  words,  while  the  communication  was  privileged, 
the  nature  and  character  of  the  language  used  should 
show  an  abuse  of  such  privilege,  or  the  plaintiff  must 
assume  the  burden  cast  upon  him  and  prove  to  the  sat- 
isfaction of  the  jury  that  such  communication  was  act- 
uated by  express  or  actual  malice.  ^A  privileged  com- 
munication is  an  exception  to  the  rule  that  every  de- 
famatory publication  implies  malice.  A  qualified  priv^ 
ilege  is  extended  to  a  communication  made  in  good 
faith  upon  any  subject-matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference  to  which 
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he  has  a  duty  either  legal,  moral  or  social,  if  made  to 
a  person  having  a  corresponding  interest  or  duty  and 
the  burden  of  proving  the  existence  of  malice  is  cast 
npon  the  person  claiming  to  have  been  defamed.* 
[Newell  on  Slander  and  Libel  (2  Ed.),  p.  391,  sec.  6; 
Finley  v.  Steele,  159  Mo.  299;  Sullivan  v.  Comm.  Co., 
152  Mo.  268.] 

**In  Finley  v.  Steele,  supra,  this  court  referred 
to  and  quoted  approvingly  from  Byam  v.  Collins,  111 
N.  Y.  143,  and  Klinck  v.  Colby,  46  N.  Y.  427.  The 
rules  of  law  as  applicable  to  the  subject  now  under  dis- 
cussion were  very  clearly  and  tersely  stated  in  those 
cases.  It  was  said:  'A  libelous  communication  is  re- 
garded as  privileged,  if  made  bona  fide,  upon  any  sub- 
ject-matter in  which  the  party  communicating  has  an 
interest,  or  in  reference  to  which  he  has  a  duty,  if 
made  to  a  person  having  a  corresponding  interest  or 
duty,  although  it  contains  criminating  matter,  which, 
without  this  privilege,  would  be  slanderous  and  ac- 
tionable ;  and  this,  though  the  duty  be  not  a  legal  one, 
but  only  a  moral  or  social  duty  of  imperfect  obligation. 
Li  speaking  of  the  proper  meaning  of  privileged  com- 
munications in  Klinck  v.  Colby,  46  N.  Y.  427,  it  is  said : 
^*The  proper  meaning  of  a  privileged  communication, 
is  said  to  be  this:  that  the  occasion  on  which  it  is 
made,  rebuts  the  inference  arising,  prima-facie,  from 
a  statement  prejudicial  to  the  character  of  the  plain- 
tiff; and  it  puts  it  upon  him  to  prove  that  there  was 
malice  in  fact,  and  that  the  defendant  was  actuated 
by  motives  of  personal  spite  or  ill-will,  independent  of 
the  circumstances  in  which  the  communication  was 
made.''  But  when  the  paper  published  is  a  privileged 
communication,  an  additional  burden  of  proof  is  put 
npon  the  plaintiff,  and  he  must  show  the  existence  of 
express  malice.' 

*'In  Massachusetts  it  was  held  that  'the  question 
whether  in  a  particular  case  a  publication  is  to  bo 
deemed  privileged,  that  is,  whether  the  situation  of 
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the  party  making  it  and  the  circumstances  attending 
it  were  such  as  to  rebut  the  legal  inference  of  malice^ 
is  a  question  of  law  to  be  determined  by  the  court  in 
the  first  instance.'  [10  Am.  and  Eng.  Anno.  Cases,  p. 
1153.] 

''In  Wagner  v.  Scott,  164  Mo.  289,  this  court, 
speaking  through  Judge  Brace  (as  previously  stated), 
quotes  the  rule  as  announced  by  the  Massachusetts 
court,  and  following  such  quotation  says:  'The  sole 
duty  of  the  court,  therefore,  in  such  cases,  is  to  deter- 
mine whether  the  occasion,  in  the  absence  of 
actual  malice,  would  justify  the  publication.  If  so, 
then  it  is  incumbent  upon  the  plaintiff  to  prove  the 
existence  of  malice  in  order  to  sustain  his  action ;  and 
this  must  be  shown  to  the  satisfaction  of  the  jury.' 

"Our  attention  is  directed  to  the  case  of  Sulli- 
van V.  Comm.  Co.,  152  Mo.  268,  where  it  was  held  by 
this  court  that  the  circuit  court  erred  in  holding  that 
the  communication  complained  of  was  privileged,  and 
that  the  occasion  did  not  justify  the  terms  employed. 
But  it  must  not  be  overlooked  that  the  terms  employed 
in  the  communication  forming  the  basis  of  the  action  in 
the  Sullivan  case  were  jentirely  unlike  the  language 
used  in  the  case  at  bar.  It  will  also  be  ol)served  that 
the  court  in  passing  upon  it  determined  nothing  more 
than  that  there  was  evidence  justifying  the  submission 
of  the  question  of  malice  to  the  jury.  In  fact  it  was 
there  announced  that  'it  was  a  question  of  law  for  the 
court  whether  the  letter  was  a  privileged  communica- 
tion, but  malice  was  a  question  of  fact  for  the  jury, 
if  there  was  any  evidence  whatever  of  malice. ' 

"After  a  thorough  examination  and  consideration 
of  the  authorities  applicable  to  the  propositions  in- 
volved in  this  case,  we  find  that  the  weight  of  auth- 
ority holds  that  where  a  libelous  communication  or 
writing  is  alleged  to  be  privileged,  it  is  incumbent 
upon  the  court  to  determine  this  question  in  the  first 
instance.    The  burden  of  showing  the  privileged  char- 


Digitized  by 


Google 


VOL.  251,  APEIL  TERM,  1913.  437 

Peak  V.  Taubman. 

acter  of  such  communication  rests  with  the  defend- 
ant. If  in  the  judgment  of  the  court  the  communica- 
tion is  a  privileged  one,  then  the  burden  of  proof 
shifts  to  the  plaintiff,  and  in  order  to  entitle  him  to 
recover,  it  is  essential  that  he  show  actual  or  express 
malice,  and  if  upon  such  showing  there  is  no  substan- 
tial evidence  of  the  existence  of  actual  or  express  mal- 
ice, then  it  is  the  duty  of  the  court  to  sustain  the  de- 
murrer to  the  evidence. '* 

This  is  in  keeping  with  the  well  established  and 
familiar  doctrine,  that  it  is  the  duty  of  the  court,  in 
the  first  instance,  to  determine  what  is  a  privileged 
communication  between  attorney  and  client,  physician 
and  patient,  minister  audi  communicant  and  trustee 
and  beneficiary,  etc.,  and  after  that  matter  has  been 
determined,  the  jury  must  decide  whether  or  not  the 
words  spoken  were  uttered  with  or  without  malice,  as 
previously  stated. 

IX.  Counsel  for  appellant  complain  of  the  ac- 
tion of  the  court  in  giving  instruction  numbered  5, 
over  their  objection. 

This  objection  was  well  taken  because  said  instruc- 
tion is  practically  a  repetition  of  the  definition  of  the 
word  malice,  as  defined  in  instruction  numbered  4, 
given  for  respondent  and  held  to  be  erroneous  by  us 
in  paragraph  6  of  this  opinion. 

Counsel  for  appellant  present  many  other  ques- 
tions, some  thirty  in  number,  for  determination,  but 
most  of  them  are  subsidiary  to  those  disposed  of,  and 
therefore  need  no  further  consideration,  and  the  re- 
mainder relate  to  the  action  of  the  court  in  admitting 
and  rejecting  evidence ;  but,  as  previously  stated,  the 
evidence  objected  to  and  the  objections  are  so  uncer- 
tain and  indefinitely  stated,  that  no  one  can  intelli- 
gently ascertain  what  evidence  is  referred  to,  much 
less  pass  upon  the  objections  made  thereto.  We  are 
simply  referred  to  the  page  of  the  record  where  the 
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objectionable  evidence  is  supposed  to  be  found,  with- 
out calling  attention  to  the  particular  part  which  we 
are  asked  to  pass  upon,  nor  do  counsel  suggest  why 
the  evidence  should  have  been  admitted  or  rejected. 

This  court  has  no  time  to  spare  in  trying  to  find 
out  what  counsel  have  in  mind  by  such  references.  If 
they  wish  this  court  to  pass  upon  questions,  they  should 
clearly  and  pointedly  state  the  question  contended  for^ 
and  their  reason  therefor,  accompanied  with  a  citation 
of  authorities  in  support  thereof,  as  required  by  the 
rules  of  this  court. 

For  the  errors  before  mentioned,  the  judgment  is 
reversed  and  remanded  to  the  circuit  court  for  a  new 
trial.  Bond,  J.,  concurs ;  Lamm,  J.,  in  result ;  Graves, 
J.,  concurs  in  separate  opinion. 

SEPARATE  CONCURRING  OPINION. 

GRAVES,  J. — I  concur  with  the  reasoning  of  this 
opinion  throughout,  except  in  so  far  as  reference  is 
made  to  one  doctrine  ruled  in  Julian  v.  Kansas  City 

Star,  209  Mo.  35.  In  the  Julian  case,  by 
Und^nTt  ndin  Diajority  opinion,  we  did  rule  that  wit- 
of  witness.         uesses  could  be  put  upon  the  stand  to 

testify  how  they  understood  a  printed  ar- 
ticle. To  that  broad  rule  I  did  not  assent  then,  nor 
do  I  assent  now.  I  take  it  that  my  brother  in  indors- 
ing the  doctrine  of  the  Julian  case  in  this  case  is  re- 
ferring to  the  ideas  expressed  in  the  majority  opinion 
thereof,  and  I  therefore  dissent  to  that  portion  of  this 
opinion,  whilst  I  concur  in  other  portions  of  the  opin- 
ion and  in  the  result.  I  further  agree  that  the  con- 
clusion reached  in  paragraph  two  of  my  brother's, 
opinion  is  correct,  but  for  the  reason  which  I  expressed 
in  a  dissenting  opinion  in  the  Julian  case.  This  is  an 
action  for  slander  and  not  libel.  In  Julian's  case  the 
dissenting  opinion,  209  Mo.  1.  c.  113,  discusses  this 
question  thus: 
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*'But  grant  it  that  the  words  'did  well  in  a  legis- 
lative way,'  are  ambiguous  and  susceptible  of  a  dou- 
ble meaning,  in  the  connection,  and  under  the  circum- 
stances and  surroundings  in  which  they  are  used,  yet  it 
cannot  be  held,  under  the  great  weight  of  authority, 
that  plaintiff  in  a  libel  suit  can  put  on  readers  of  the 
article,  to  testify  as  to  how  they  understood  the  words 
when  they  read  them.  To  our  minds  there  is  and 
should  be  a  clearly  marked  line  of  distinction  between 
libel  and  slander  cases  in  this  regard.  We  can  see 
reason  for  the  rule  in  the  case  of  slander  or  spoken 
words.  Accompanying .  accent,  intonation,  facial  ex- 
pression, tone,  manner,  gesture,  etc.,  are  seen  and  heard 
by  the  witness.  These  things  are  diflScult  of  descrip- 
tion before  a  jury,  so  that  it  is  practically  impossible 
to  place  the  jury  in  the  place  of  the  hearer.  Ex  neces- 
sitate, the  understanding  of  the  hearer  becomes  essen- 
tial in  the  administration  of  justice,  and  his  bald  con- 
clusion of  the  meaning  of  the  language  used  is  ad- 
mitted. But  how  different  when  the  language  is  put 
in  cold  print.  There  we  have  no  intonation  of  voice, 
no  expression  of  face,  no  shrug  of  shoulder  or  other 
gesture,  no  accent.  In  fact  nothing  to  give  the  words 
other  than  their  ordinary  meaning,  save  and  except  the 
conditions  and  circumstances  surrounding  their  publi- 
cation. These  conditions,  circumstances  and  sur- 
roundings are  matters  of  easy  and  direct  proof,  and 
the  rule  ex  necessitate  finds  no  place  in  the  case.  When 
the  jury  have  read  or  heard  read  the  language,  and 
when  they,  by  other  evidence,  have  been  given  the 
facts  as  to  the  conditions,  circumstances  and  surround- 
ings of  the  publication,  then  the  jury  are  in  as  good  or 
better  position  than  a  reader  of  the  article  and  are 
just  as  competent  to  draw  the  conclusion  as  to  what 
was  meant  by  the  language,  as  are  the  readers  of  the 
article.  The  jury  has  before  it  everything  that  the 
reader  could  have  had.    To  permit  a  reader  as  a  wit- 
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ness,  to  give  his  conclusions  as  to  the  meaning  of 
the  words  under  these  circumstances,  is  to  permit  the 
witness  to  draw  the  very  conclusion  of  fact,  for  which 
the  jury  has  been  selected  to  find  and  determine.  Such 
a  course  permits  the  witness  to  usurp  the  place  and 
province  of  the  jury.  One  of  the  ultimate  facts  to  be 
found  by  the  jury  in  this  case  was,  in  what  sense  was 
the  language  used?  It  was  the  sole  province  of  the 
jury  to  determine  from  the  article  itself,  when  taken 
with  the  other  evidence,  and  under  proper  innuendoes, 
this  question  of  fact.  Even  experts  are  not  permitted 
to  give  their  conclusions  and  thus  trespass  upon  this 
peculiar  right  of  the  jury.  [Roscoe  v.  Railroad,  202 
Mo.  576,  and  other  cases  therein  cited.] 

**In  reviewing  the  authorities,  both  cases  and  text- 
books, we  find,  to  our  mind,  an  indiscriminate  inter- 
mingling of  doctrines  which  properly  apply  to  certain 
slander  cases,  and  which  should  not  be  applied  to  libel 
cases.  And  we  repeat  that  the  great  weight  of  au- 
thority in  libel  xBases  is  contrary  to  the  view  expressed 
by  Judge  Valliant.  We  must  bear  in  mind  that  there 
is  a  difference  between  the  two  classes  of  cases.  In 
one,  slander  cases,  where  the  words  are  spoken,  intona- 
tion of  voice,  accent,  gesture,  and  other  things,  diflS- 
cult  and  practically  impossible  to  accurately  describe 
to  the  jury,  the  opinion  of  non-expert  witnesses,  who 
were  hearers  of  said  words,  may  be  taken  as  to  their 
meaning.  But  this  rule  should  not  apply  to  slander 
cases,  where  the  words  are  unambiguous,  and  not  ac- 
companied by  the  things  aforesaid  which  are  difficult 
to  describe  or  reproduce  before  the  jury,  nor  to  libel 
cases." 

I  think  the  above  outlines  the  true  rule  as  to 
this  class  of  evidence,  and  the  authorities  for  such  pro- 
nouncement will  be  found  in  the  dissenting  opinion  in 
the  Julian  case,  supra.  I  agree  with  my  brother  that 
there  is  sufficient  ambiguity  in  the  language  used  to 
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call  into  play  this  rule  in  slander  cases,,  but  I  do  not 
agree  that  such  rule  applies  to  libel  suits.  For  these 
reasons  I  desire  to  modify  a  full  concurrence  in  the 
opinion,  and  concur  in  the  manner  here  indicated  and 
the  result  of  the  opinion  filed  by  my  brother. 


SPENCER  VAUGHN  et  al.  v.  FRANK  VAUGHN 
et  al.,  Appellants. 

Division   One,   June   28.    1913. 

L  APPEAL:  Abstract:  Printing  Questions  and  Answers  in  Full. 
The  printing  of  the  questions  and  answers  of  the  oral  evidence 
in  full  in  the  abstract  of  the  bill  of  exceptions,  is  not  a  viola- 
tion of  the  rules.  Such  an  abstract,  if  not  otherwise  defective^ 
will  be  held  sufficient 


:  Bill  of  Exceptions:   No  Time  Given  for  Filing:   New 

Rule  32.  An  abstract  of  the  bill  of  exceptions  prepared  and 
filed  since  the  adoption  of  new  Rule  32,  although  it  recites 

"defendant  given  until  the day  of to  file  bill  of 

exceptions,"  If  It  also  recites  that  "bill  of  exceptions  duly  filed 
Augu9t  4,  1910,"  will  be  held  to  show  a  timely  filing  of  the 
bill  of  exceptions,  unless  respondent  produces  the  record  show- 
ing that  no  leave  was  gjven  to  file  it,  or  that  if  leave  was 
given  It  was  not  filed  In  time.  The  expression  in  the  abstract 
"bill  of  exceptions  duly  filed"  cast  the  burden  on  respondent 
to  show  that  recital  was  not  true,  notwithstanding  the  other 

recital  "defendant  given  until  the  day  of to  file 

bill  of  exceptions." 

8ETTING  ASIDE  DEED:  Thought  to  Be  a  Will:  Deference  to 
Chancellor.  Where  a  warranty  deed  by  two  old,  decrepit  and 
ignorant  colored  people,  conveying  their  home  to  their  son, 
was  drawn  by  a  lawyer  employed  by  the  son,  and  they  testi- 
fied that  they  thought  they  were  making  a  will,  although  they 
were  not  able  to  tell  the  difference  between  a  will  and  a  deed, 
and  the  son  testified  that  the  old  folks  were  to  live  on  the 
place  during  their  lifetime,  though  no  such  reservation  was 
made  in  the  deed,  and  there  was  other  substantial  evidence  to 
support  the  finding  of  the  chancellor  setting  aside  the  deed, 
and  that  decree  reached  a  righteous  result,  the  Supreme  Court 
will  defer  to  the  finding  of  the  chancellor  who  had  the  witnesses 
before  him  and  was  best  able  to  judge  of  their  credibility. 
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Appeal  from  Louisiana  Court  of  Common  Pleas. — Hon. 
David  H.  Ehy,  Judge. 

Affirmed. 

J.  E.  Pew  and  Pearson  £  Pearson  for  appellants. 

(1)  There  is  no  evidence  of  any  fraud  or  false 
representations  in  connection  with  the  making  of  said 
deed.  After  deed  was  written,  it  was  read  and  ex- 
j)lained,  signed,  signatures  witnessed  and  acknowl- 
edged, by  and  in  the  presence  and  hearing  of  three  dis- 
interested white  persons,  all  witnesses  in  this  case. 
There  was  neither  occasion  nor  motive  for  anyone  of 
these  white  witnesses  doing  these  old  folks,  colored 
as  they  were,  the  least  injury.  Their  testimony  was 
that  the  word  **will"  was  never  mentioned  during  the 
course  of  the  preparation  and  signing  of  said  deed. 
(2)  There  is  no  probative  or  substantial  evidence  that 
the  deed  in  question,  is  not  the  instrument  intended 
at  the  time  to  have  been  made.  Respondents  did  not 
know  what  a  **will"  was;  nor  the  difference  between 
a  **wiir'  and  a  deed,  (a)  There  was  an  instrument, 
intended  to  have  been  made  by  respondents  to  appel- 
lants, pursuant  to  an  agreement  averred  in  the  petition 
and  proven  by  the  testimony,  transferring  the  prop- 
erty in  question  from  respondents  to  appellants.  Upon 
the  trial  the  respondents  contended  that  they  intended 
that  instrument  to  be  a  **will,"  not  a  deed;  that  they 
were  deceived,  and  by  false  representations  made  to 
believe  that  the  instrument  they  were  signing  was  a 
^*will."  But  both  respondents  testified  they  did  not 
know  what  a  **will"  was;  neither  did  they  know  the 
difference,  between  a  '*will"  and  a  deed,  (b)  Frank 
Vaughn  testified,  that  it  was  the  agreement  between  the 
respondents  and  himself,  that  they  were  to  give  him  a 
deed.  He  was  given  a  deed.  At  the  time  of  the  exe- 
cution and  delivery  of  the  deed  it  was  thoroughly  and 
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fully  explained  to  the  respondents,  and  they  were  per- 
fectly satisfied  with  it.  A  ''will"  was  never  thought 
of  until  about  the  time  of  the  institution  of  this  suit; 
and,  as  a  basis  and  pretext  for  the  institution  and 
prosecution  of  the  same,  to  avoid  respondents'  obliga- 
tion to  appellant,  (c)  That  this  deed  was  the  instru- 
ment intended  to  be  executed  at  the  time,  there  really 
can  be  no  doubt ;  because  its  execution  was  a  compli- 
ance with  the  terms  of  the  contract  previously  entered 
into  by  the  parties,  it  being  the  same  contract  ''averred 
in  the  petition  and  proven  by  the  evidence."  (3) 
In  setting  aside  this  deed,  the  court  sets  aside  and 
renders  nugatory  a  valid  contract,  a  contract  ''averred 
in  the  petition  and  proven  by  the  evidence,''  and  partly 
executed  by  the  appellants,  and  prohibited  and  pre- 
vented from  being  wholly  executed  by  the  action  of 
the  respondents.  Gupton  v.  Gupton,  47  Mo.  37;  Sut- 
ton V.  Hayden,  62  Mo.  101;  Hiatt  v.  Williams,  72  Mo. 
214;  Kinney  v.  Murray,  170  Mo.  674;  Grantham  v. 
Gossatt,  182  Mo.  651 ;  Russell  v.  Sharp,  192  Mo.  270. 
Appellants  have  furnished  and  provided  food,  light 
and  fuel  for  respondents  for  something  over  a  year; 
paid  doctors'  bills;  and  made  some  repairs  on  house. 
The  setting  aside  of  this  deed  takes  no  account  of 
appellants'  rights  in  the  premises;  makes  no  adjudi- 
cations or  findings  as  to  money  expended  in  perform- 
ing their  part  of  this  contract,  concerning  the  validity 
of  which,  no  question  is  made.  (4)  Respondents  did 
not  offer  to  do  equity,  before  instituting  suit  to  set 
aside  this  deed.  In  their  petition  respondents  made  no 
offer  to  pay  appellants  for  what  they  had  laid  out 
and  expended  on  them,  or  in  the  repair  of  the  house. 
They  made  no  tender,  nor  offer  of  a  tender,  in  court. 
No  effort  was  made  to  put  appellants  in  statu  quo, 
as  was  their  duty  to  do  before  instituting  suit  to  set 
aside  deed.  Small  v.  Speece,  131  Mo.  App.  513;  Rob- 
ertson V.  Construction  Co.,  115  Mo.  App.  456 ;  Hayden 
V.  Railroad,  177  Mo.  App.  76 ;  MacNealy  v.  BaJdridge, 
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106  Mo.  App.  11 ;  Ungerer  &  Co.  v.  Cheese  &  Fish  Co., 
155  Mo.  App.  95. 

John  W.  Matson  for  respondents. 

Under  the  pleadings  and  evidence  in  this  cause 
the  decree  setting  aside  the  deed  to  appellants  of  Au- 
gust 7, 1906,  is  proper.  Even  though  the  reasons  given 
by  the  court  for  that  decree  may  have  been  different, 
the  decree  itself  is  the  only  one  that  should  have  been 
given  and  entered  in  this  cause.  Ennis  v.  Burnham, 
159  Mo.  517;  Reynolds  v.  RejTiolds,  234  Mo.  144; 
Bleyer  v.  Bleyer,  219  Mo.  99;  Jones  v.  Belske,  238 
Mo.  524. 

GRAVES,  J. — ^Action  in  equity  by  Spencer  and 
Caroline  Vaughn,  two  aged  and  decrepit  colored  peo- 
ple, to  have  a  deed,  warranty  in  form  and  which  con- 
veyed all  their  earthly  possessions,  set  aside.  The 
grantees,  who  are  the  defendants  herein,  are  a  son  and 
his  wife.  The  petition  charges  (1)  that  the  mental  and 
physical  conditions  of  the  grantors  were  such  that  they 
could  not  under  standingly  make  a  deed;  (2)  that  they 
were  deceived  by  the  connivance  and  fraud  of  defend- 
ants into  making  a  deed,  when  they  understood  that 
they  were  making  a  will  by  which  defendants  were 
to  get  the  property  upon  their  death  in  consideration 
of  defendants'  moving  into  the  property  and  support- 
ing and  caring  for  the  said  Spencer  and  Caroline  dur- 
ing the  remainder  of  their  lives,  and  (3)  that  the  de- 
fendants had  wholly  failed  to  perform  their  part  of 
the  agreement,  whether  such  agreement  be  considered 
as  expressed  in  a  deed  or  in  a  will.  Shortly  stated 
this  is  the  petition. 

The  answer  placed  these  charges  in  issue  and  to 
parry  the  blow  of  the  charge  last  made  in  the  peti- 
tion, defendants  aver  that  they  moved  into  the  house 
where  plaintiffs  lived,  and  the  one  conveyed  to  them, 
and  did  support  and  care  for  plaintiffs  so  long  as 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  445 

Vaughn  v.  Vaughn. 

plaintiffs  would  accept  their  services  and  until  plain- 
tiffs prevented  them  from  so  doing. 

The  reply  placed  in  issue  all  new  matter  in  the 
answer. 

A  trial  was  had  at  the  November,  1909,  term  of 
the  Louisiana  Court  of  Common  Pleas,  and  a  judg- 
ment declaring  said  deed  null  and  toid  and  cancelling 
the  same  of  record  and  reinvesting  the  title  of  the  prop- 
erty in  Caroline  Spencer,  was  entered.  From  this 
judgment  the  defendants  have  appealed. 

L  Plaintiffs  ask  us,  by  motion  duly  filed,  to  dis- 
miss the  appeal  herein,  and  assign  the  following  rea- 
sons : 

** First:  Appellants  have  failed  to  abstract  the 
evidence  in  this  cause  as  required  by  the  rules  of  this 
court. 

** Second:  As  shown  by  appellants'  so-called  rec- 
ord, and  at  the  bottom  of  page  246,  appellants  were 
not  given  any  time  within  which  to  file  their  bill  of 
exceptions.  Appellants  simply  state  as  shown  by  said 
record,  at  the  bottom  of  page  246,  to-wit : 

''  *  November  27,  1909.  Affidavit  for  appeal  filed; 
appeal  allowed  to  Supreme  Court  of  State  of  Missouri. 

Defendant  given  until  the day  of to  file  bill 

of  exceptions.' 

**This  certainly  is  not  a  sufficient  compliance  with 
even  the  liberal  Rules  31  and  32  of  this  court." 

(a)    The  appellants  in  their  abstract  seem  to  have 

printed  the  bill  of  exceptions  in  full,  giving  questions 

and  answers,  where  oral  evidence  was 

Bill  of  taken.      The  first  ground  of  the  motion 

Exceptions: 

Questions  strikes  at  this  method  of  abstracting  the 

Answers.  evidence.     The  point  is  not  well  taken. 

We  have  always  held  that  the  printing  of 
all  the  evidence  in  form  of  questions  and  answers, 
was  not  a  violation  of  the  rules.  This  point  is  there- 
fore overruled. 
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(b)     Nor  is  there  substance  in  the  other  objection. 
This   abstract   was   prepared   and   filed 

Bill  of  Ex-  since  the  adoption  of  our  new  rule  De- 
ceptions: 

No  Time  to  cember  10,  1912.    In  the  printed  volume 

Fiie  stated.  j^  j^  reported  as  rule  32.     Such  rule,  so 

far  as  applicable  to  the  point  here  made,  reads: 

''Hereafter  no  appellant  need  abstract  record  en- 
tries evidencing  his  leave  to  file,  or  filing  of,  a  bill  of 
exceptions.  It  shall  be  suflScient  if  his  abstract  states 
the  bill  of  exceptions  was  duly  filed.  The  burden  is 
then  on  respondent  to  produce  here  the  record  show- 
ing the  contrary  to  be  the  fact,  if  he  make  the  point'* 
In  the  abstract  before  us  and  just  following  that 
portion  of  the  abstract  quoted  in  plaintiffs'  motion  to 
affirm  we  find  this  statement : 

''August  4,  1910— Bill  of  Exceptions  duly  filed. '* 
The  point  made  by  respondents  is  that  the  abstract 
does  not  show  that  any  time  was  given  to  file  a  bill  of 
exceptions  in  vacation.  The  Louisiana  Court  of  Com- 
mon Pleas  has  two  terms  a  year,  one  in  November 
and  the  other  in  May.  Appellants  fully  complied  with 
our  recent  rule  when  they  said  "bill  of  exceptions  duly 
filed."  The  burden  was  then  cast  upon  respondents 
to  show  that  no  leave  was  given  to  file  a  bill  of  ex- 
ceptions in  vacation,  or  that  it  was  not  filed  within  the 
time  given.  This  respondents  make  no  attempt  to  do. 
This  point  is  therefore  not  well  taken.  The  motion 
to  affirm  is  overruled. 

II.  We  shall  not  deal  at  length  with  the  facts 
of  this  case.  The  deed  in  question  was  drawn  by  a 
lawyer  employed  by  the  son.  Caroline  Spencer,  in 
whom  was  the  legal  title,  had  been  stricken  with  paral- 
ysis on  the  left  side,  and  her  physician  testified  that 
her  mentality  was  so  seriously  affected  that 
Setting  j^e  did  not  think  her  capable  of  entering  in- 
Deed.  to   any   intricate   business    contract.     We 

shall,  however,  pass  up  this  branch  of  the 
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evidence,  as  well  as  that  branch  bearing  upon  the  son's 
failure  to  keep  his  part  of  the  agreement  to  look  after 
the  two  old  folks.  The  trial  court  found  in  effect  that 
the  defendant  Frank  Vaughn  had  fraudulently  gotten 
those  two  old,  ignorant  and  decrepit  colored  folks  to 
make  a  warranty  deed'  when  they  understood  and 
thought  that  they  were  making  a  will.  Upon  this 
question  there  is  a  conflict  of  evidence,  and  the  chan- 
cellor nisi  had  the  witnesses  before  him  and  judged 
their  credibility  from  their  appearance  and  demeanor 
upon  the  stand.  We  are  not  bound  by  the  finding,  but 
this  is  one  of  the  cases  where  we  feel  like  the  judg- 
ment on  the  facts  should  not  be  disturbed  here.  It 
is  true  the  two  old  colored  people  could  not  tell  the 
difference  between  a  will  and  a  deed,  but  they  stuck 
to  the  story  that  they  were  to  make  a  will  and  not  a 
deed,  and  that  tliey  were  impressed  by  defendant  and 
his  scrivener  with  the  idea  that  it  was  a  will  they  were 
signing  when  they  affixed  their  marks  to  the  instru- 
ment in  dispute. 

We  find  that  there  is  evidence  in  the  record,  if 
believed  by  the  chancellor  nisi,  to  authorize  the  find- 
ings of  fact  upon  which  he  predicated  his  judgment. 
For  instance,  the  son  himself  testified  that  it  was  un- 
derstood that  the  old  folks  were  to  live  on  the  place 
during  their  lives,  and  yet  no  such  reservation  was 
made  in  the  deed.  In  our  judgment,  the  chancellor 
might  have  found  for  plaintiffs  upon  other  grounds, 
but  it  is  sufficient  to  say  that  the  present  findings  of 
fact  and  judgment  entered  thereon  reached  a  righteous 
result,  and  such  judgment  will  be  affirmed. 

Judgment  affirmed.     All  concur. 
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BERRY  FOUNDRY  &  MANUFACTURING  COM- 
PANY  V.  INTERNATIONAL  MOULDERS^ 
UNION  OF  NORTH  AMERICA  et  al.,  Appel- 
lants. 

Division   One»   June   28.    191S. 

APPELLATE  JURISDICTION:  Injunction:  Judgment  for  $2000. 
Where  plaintiff  sued  in  injunction  and  alleged  its  damages 
to  be  ten  thousand  dollars,  and  upon  a  trial  upon  the  merits 
recovered  judgment  for  two  thousand  dollars,  and  defendants 
alone  appeal,  the  Supreme  Court  does  not  have  appellate  Juris- 
diction. The  value  of  the  injunctive  relief  prayed  cannot  be 
considered  for  the  purpose  of  ascertaining  the  amount  in  dis- 
pute; that  was  determined  by  the  Judgment  for  two  thousand 
dollars  for  plaintiff,  from  which  it  did  not,  and  defendants  did, 
appeaL 

Appeal  from  Buchanan  Circuit  Court. — Hon.  Laden 
J.  Edstin,  Judge. 

Tbansfebred  to  Kansas  City  Coubt  of  Appeals. 

Mytton  &  Parkinson  for  appellants. 

Brown  &  Dolman  for  respondent. 

STATEMENT  BY  THE  COURT. 

The  plaintiff  corporation  conducts  a  foundry  and 
manufacturing  business.  It  sues  the  defendant  labor 
unions,  and  the  members  thereof  who  are  alleged  to 
have  quit  the  service  of  the  plaintiff  and  to  be  engaged 
in  a  conspiracy  to  injure  the  plaintiff  and  prevent  the 
<3onduct  of  its  business  by  assaulting  its  servants  and 
destroying  its  property.  Plaintiff  alleges  that  it  is 
damaged  to  the  sum  of  $10,000,  and  prays  judgment 
for  said  sum  and  an  injunction  restraining  defendants 
from  further  interference  with  its  business,  its  prop- 
'erty,  or  its  employees. 
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The  defendants  entered  their  appearance  and  filed 
answers  denying  all  charges  contained  in  plaintiff  *s 
petition  and  moved  to  dissolve  the  temporary  injunc- 
tion granted  thereon.  On  the  consideration  of  this 
motion,  by  agreement  of  parties,  the  case  was  tried  on 
its  merits  and  resulted  in  a  judgment  in  plaintiff's 
favor  for  $200CL  and  a  permanent  injunction  against 
the  defendants.  From  this  decree  defendants  duly  ap- 
pealed. On  the  argument  of  the  case  in  this  court 
the  question  of  its  jurisdiction  arose  and  respondent 
took  leave  and  filed  a  brief  on  that  point. 

OPINION. 


BOND,  J.  (After  stating  the  facts  as  above). — The 

jurisdiction  of  this  appeal  is  pivoted  on  the  amount  in 

dispute.    Under  the  present  statute,  when 

Appellate  that  does  not  **  exceed  $7500  exclusive  of 

Jurisdiction. 

costs'*  the  appeal  must  be  taken  to  the 
proper  Court  of  Appeals.  [R.  S.  1909,  sec.  3937.] 
This  is  conceded  by  the  learned  counsel  for  the  re- 
spondent who  insists  that  the  value  of  the  injunctive 
relief  must  be  considered;  that  when  this  is  added  to 
the  amount  of  the  judgment  the  aggregate  sum  ex- 
ceeds the  amount  fixed  by  the  statute  as  the  measure 
of  the  jurisdiction  of  the  Kansas  City  Court  of  Ap- 
peals, to  which,  otherwise,  this  appeal  should  have 
been  taken. 

There  is  nothing  in  this  record  which  affords  any 
legal  basis  for  estimating  the  value  of  the  injunction, 
as  distinct  from  the  amount  of  damages  awarded  on 
the  trial,  for  plaintiff's  petition  does  not  set  any  value 
on  the  injunction  sought,  other  than  the  allegation 
therein  that  it  has  been  damaged  in  the  sum  of  $10.- 
000  and  was  still  being  injured. 

251  Mc— 29. 
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The  court,  however,  found  that  the  plaintiflE  was 
only  damaged  to  the  amount  of  $2000  and  the  plaintiff 
accepted  that  ascertainment  of  its  loss  and  took  no 
appeal  from  the  judgment  to  that  effect.  Had  the 
plaintiff  appealed,  then  the  amount  in  dispute  would 
have  been  the  difference  between  the  sum  claimed  in 
the  petition  and  the  finding  of  the  court,  or  in  this  case 
$8000.  [Schwyhart  v.  Barrett,  223  Mo.  1.  c.  501 ;  Dowd 
V.  Brake  Co.,  132  Mo.  1.  c.  581;  Holker  v.  Hennessey, 
141  Mo.  1.  c.  535;  Mathews  v.  Railroad,  231  Mo.  1.  c. 
625.] 

But  the  rule  is,  where,  as  in  this  case,  the  defend- 
ants only  appealed,  that  the  amount  in  dispute  cannot 
exceed  the  sum  of  the  judgment  from  which  the  appeal 
is  taken.  [Smith  v.  Sedalia,  228  Mo.  1.  c.  506;  Bridge 
Co.  V.  Transit  Co.,  205  Mo.  1.  c.  181 ;  Hensler  v.  Stix, 
185  Mo.  238;  McGregor  v.  Pollard,  130  Mo.  332.] 

The  case  of  Gast  Bank  Note  &  Lithograph  Co.  v* 
Fennimore  Assn.,  147  Mo.  557,  cited  in  the  respond- 
ent's brief,  is  quite  opposed  to  the  theory  that  the  ap- 
peal in  this  case  could  come  to  this  court.  There  the 
action,  like  the  present,  was  to  enjoin  alleged  strikers ; 
the  petition  stated  the  value  of  the  property  of  the 
plaintiff  to  be  $225,000 ;  it  did  not  allege  the  amount  of 
the  damages  thereto  but  prayed  a  permanent  injunc- 
tion. On  the  trial  a  temporary  injunction  was  dissolved 
and  the  suit  dismissed.  Plaintiff  appealed.  This  court 
transferred  the  cause  to  the  St.  Louis  Court  of  Ap- 
peals on  the  ground  that  the  record  failed  to  show  that 
the  amount  in  dispute  exceeded  $2500,  which  was  at 
that  time  the  moneyed  standard  of  the  jurisdiction  of 
the  St.  Louis  Court  of  Appeals.  In  the  case  at  bar  the 
plaintiff  did  not  appeal  and  the  allegation  of  dam- 
ages in  its  petition  was  merged  in  judgment  in  its  fa- 
vor by  the  finding  of  the  court  at  a  less  sum  than  the 
present  pecuniary  limit  of  jurisdiction  of  the  Kan- 
sas City  Court  of  Appeals.  The  only  claim  made  for 
damages    in    plaintiff's    petition    having    been    thua 
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fixed  by  the  court  to  plaintiff's  satisfaction,  we  are 
not  permitted  to  go  behind  that  in  order  to  find  an  un- 
alleged  damage  or  loss  of  a  sufl5cient  amount  to  give 
us  jurisdiction  of  the  present  appeal. 

The  learned  counsel  for  respondent  cites  some 
cases  from  the  Federal  Reporter  which  we  do  not  find 
to  be  in  point  or  helpful  in  the  construction  of  our 
statute.  In  Schwyhart  v.  Barrett,  supra,  1.  c.  503,  this 
court  (Valliant,  J.)  said:  **When  we  are  construing 
a  statute  of  our  own  State  relating  to  the  jurisdiction 
of  our  State  courts  it  is  not  always  safe  to  follow  a 
decision  of  a  Federal  court  construing  an  act  of  Con- 
gress relating  to  the  jurisdiction  of  Federal  courts, 
because  those  courts  exercise  a  peculiar  jurisdiction 
and  the  acts  of  Congress  concerning  the  subject  are 
to  be  viewed  from  that  peculiar  standpoint."  The 
learned  judge  then  cited  and  reviewed  certain  de- 
cisions of  the  Supreme  Court  of  the  United  States 
which  sustained  the  views  of  this  court  as  expressed 
in  the  decisions  heretofore  cited. 

Our  conclusion  is,  that  the  judgment  for  $2000 
from  which  the  defendant  appealed,  is  the  only  legal 
basis,  under  the  pleadings  and  record  in  this  case,  for 
ascertaining  the  amount  in  dispute,  and  that  the  ap- 
peal taken  in  this  case  should  be  transferred  to  the 
Kansas  City  Court  of  Appeals.  It  is  so  ordered. 
Woodson,  P.  J.,  Lamm  and  Graves,  J  J.,  concur. 
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SAMUEL  S.  SHULL,  Appellant,  v.  JAMES  W. 
BOYD. 

Division   One,   June   28.    1913. 

L  CONTEIVIPT:  Jurisdiction.  This  court  did  not  in  In  re  Shull, 
221  Mo.  623,  pass  upon  the  question  of  the  jurisdiction  of  the 
circuit  court  to  adjudge  a  witness  in  contempt  before  the  case 
was  actually  on  trial  on  the  merits,  but  left  that  question 
open.  All  that  was  decided  in  that  case  was  that  the  warrant 
of  commitment  was  fatally  defective  in  the  narration  of  facts, 
namely,  the  questions  and  answers  upon  which  the  judgment 
for  contempt  was  pronounced. 

2.  APPEAL:  Reply  Absent  from  Abstract:  .Affirmance.  Where 
the  abstract  of  appellant,  who  is  the  plaintiff,  shows  a  reply 
was  filed,  but  it  is  not  set  out  in  the  abstract  or  its  allegations 
reproduced,  the  judgment  rendered  for  defendant  upon  his 
demurrer  to  the  evidence  will  not  be  sustained  on  the  assump- 
tion that  the  reply  contained  averments  and  admissions  war^ 
ranting  the  demurrer.  When  a  case  is  tried  as  if  a  reply  is  in, 
the  Supreme  Court  will  not  take  the  averments  of  the  answer 
on  new  matter  as  admitted. 

8.  FALSE  IMPRISONMENT:  Contempt:  Damages  from  Attor- 
ney: Preparing  Sheriff's  Return  In  Habeas  Corpus.  Where 
plaintiff  had  been  committed  for  contempt  and  after  his  dis- 
charge under  the  writ  of  habeas  corpus,  sued,  for  false  impris- 
onment, the  attorney  who  had  examined  him  upon  the  return 
of  the  subpoena  duces  tecum  and  to  whose  questions  he  re- 
fused to  reply,  testimony  that  said  attorney  prepared  or  assisted 
in  preparing  the  sheriff's  return  to  the  writ  of  habeas  corpus 
was  properly  excluded,  the  return  being  entirely  neutral  and 
showing  precisely  those  things  the  statute  requires  an  officer  to 
embody  in  his  return,  and  there  being  no  attempt  to  show  that 
the  attorney  was  actuated  by  malice.  The  sheriff  had  the 
right  to  take  legal  advice  and  presumably  consulted  said  attor- 
ney for  that  purpose. 

4.  PRACTICE:  Production  of  Papers  Prior  to  Announcement 
of  Ready  for  Trial:  Subpoena  Duces  Tecum:  Contempt. 
The  circuit  court  has  power  to  issue  a  subpoena  duces  tecum 
to  compel,  not  only  the  appearance  of  a  witness,  but  the  pro- 
duction of  papers,  as  an  essential  precedent  step  leading  up  to 
the  trial  and  in  preparation  therefor;  and  before  compelling 
plaintiff,  who  has  brought  a  suit  to  cancel  certain  special  tax 
bills,  to  answer  ready  for  trial,  the  court  can  issue  its  sub- 
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poena  duces  tecum  to  a  witness  to  produce  such  tax  bills  in 
'court,  and  on  his  appearance  compel  him  to  submit  to  an 
examination  as  to  whether  be  has  such  tax  bills  in  his  posses- 
sion and  as  to  their  whereabouts,  and  on  his  refusal  to  answer 
commit  him  for  contempt  And  the  witness  cannot  confine 
the  inquiry  to  questions  and  answers  as  to  whether  he  had  the 
tax  bills  in  his  possession  at  the  very  time  the  subpoena  was 
served  or  subsequently;  the  court  is  entitled  to  know  if  they 
were  so  hid  or  disposed  of  that  a  trial  at  that  time  was  im- 
possible. 


6.  :  :  :  Jurisdiction:   incidents  of  Power: 

Refusal  of  Witness  to  Testify:  Contempt.  Jurisdiction 
includes  the  power  to  pronounce  Judgment  and  to  award 
remedies  provided  by  law,  not  only  finally  upon  the  cause  on 
its  merits,  but  in  proceedings  and  steps  necessarily  precedent 
and  incident  to  the  trial  on  its  merits,  in  favor  of  or  against 
persons  (including  witnesses)  brought  before  the  court  in  a 
manner  sanctioned  by  law.  Where  the  court  has  Jurisdiction 
of  the  subject-matter  and  of  the  parties  to  the  suit,  it  has 
Jurisdiction  to  issue  subpoenas  duces  tecum  to  compel  witnesses 
to  produce  papers  necessary  to  a  proper  disposition  of  the 
cause  on  its  merits,  and,  on  the  witness's  refusal  to  answer 
reasonable  inquiries  as  to  the  whereabouts  of  the  papers,  to 
do  everything  necessary  to  make  the  main  power  effectual, 
namely,  to  subject  the  witness  to  the  pains  and  penalties  of  the 
statute  for  obstruction  and  impeding  the  orderly  course  of 
judicial  proceedings. 

6.  FALSE  IMPRISONMENT:  Contempt:  Discharge  on  Habeas 
Corpus:  Jurisdiction:  Refusal  to  Comply  With  Subpoena 
Duces  Tecum.  The  mere  fact  that  the  warrant  of  commit- 
ment, issued  after  a  subpoena  duces  tecum  had  been  issued 
for  plaintiff  requiring  him  to  produce  certain  tax  bills  and 
after  his  refusal  to  answer  proper  inquiries  concerning  his 
knowledge  of  the  whereabouts  of  said  tax  bills  and  he  was 
committed  for  contempt,  was  irregular  on  its  face,  in  not  com- 
plying with  the  requirements  of  the  statute,  and  in  consequence 
he  was  discharged  by  habeas  corpus,  cannot  be  held,  in  a  suit 
by  him  for  damages  for  false  imprisonment,  to  hark  back  and 
to  destroy  the  jurisdiction  of  the  court  to  require  him  to 
answer  such  inquiries  and  to  commit  him  for  contempt  for 
refusing  to  answer,  to  the  extent  of  making  all  persons  par- 
ticipating in  the  hearing  guilty  of  trespass. 


:   :   :    Suit   Against  Attorney:    Malice: 

Probable  Cause.  An  attorney,  who,  at  the  judge's  request, 
prepared  a  form  of  commitment  of  a  witness  who  refused  to 
answer  proper  inquiries  concerning  the  whereabouts  of  papers 
necessary  for  a  proper  disposition  of  the  case  and  which  he 
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by  a  subpoena  duces  tecum  was  ordered  to  produce,  and  who 
prepared  the  return  of  the  sheriff  to  the  writ  of  habeas  corpus 
sued  out  by  said  witness  and  endeavored  by  argument  to  induce 
the  court  issuing  said  writ  to  deny  it,  notwithstanding  which 
it  was  issued  and  the  witness  was  discharged  because  of  defects 
on  the  face  of  the  warrant,  is  not  liable  for  damages  in  an 
action  for  false  imprisonment  in  a  suit  brought  by  such  wit- 
ness, there  being  no  evidence  of  malice  on  the  part  of  the  at- 
torney, and  probable  cause  being  apparent  Something  is  due 
to  the  office  and  function  of  an  attorney  moving  in  the  usual 
professional  orbit,  so  long  as  those  functions  are  performed 
in  good  faith  and  have  the  honest  purpose  of  protecting  the 
interests  of  his  client 

Appeal  from  Buchanan  Circuit  Court. — Hon.  Lucien  J. 
Eastin,  Judge. 


Affibmed. 

L.  C.  Gabbert  and  Warren  Rogers  for  appellant 

(1)  That  Mosman  had  no  jurisdiction  as  a  judge 
of  a  court  to  enter  the  pretended  judgment  and  issue 
the  pretended  commitment,  is  shown  by  the  evidence 
to  the  effect  that  there  was  no  case  on  trial  when  he 
pretended  to  enter  of  record  an  order  upon  which  the 
commitment  for  alleged  contempt  was  issued  by  him. 
No  case  being  on  trial,  he  had  no  legal  right  to  proceed 
at  all  against  appellant  for  refusing  to  answer  ques- 
tions. He  could  not  commit  for  contempt  for  failure 
to  answer  questions.  The  pretended  judgment  and 
commitment  were  void.  In  re  ShuU,  221  Mo.  623.  See 
cases  under  point  3.  (2)  Even  though  Judge  Mos- 
man did  have  jurisdiction  to  adjudge  a  contempt,  still 
the  respondent  would  be  liable  in  this  case  for  false 
imprisonment,  .because  in  this  case,  there  was  no  ad- 
judication of  a  contempt  of  court,  and  defendant  drew 
up  a  pretended  judgment  and  pretended  commitment 
directing  the  sheriff  to  imprison  appellant  five  days. 
The  judgment  was  void  in  not  adjudging  a  contempt, 
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the  commitment  was  void  in  not  setting  forth  an  ad- 
judication of  a  contempt,  said  Boyd  handed  same  to 
said  Mosman  and  induced  him  to  sign  same  and  place 
same  in  hands  of  sheriff,  and  from  these  facts  the  jury 
should  have  been  allowed  to  decide  whether  said  Boyd 
was  not  guilty  as  charged  in  the  petition.  He  could 
not  be  protected  from  liability  where  the  pretended 
judgment  and  pretended  commitment  which  he  wrote 
were  wholly  void,  where  they  accomplished  his  pur- 
pose of  imprisoning  appellant.  Such  void  commit- 
ment (void  on  its  face)  could  not  protect  even  the 
sheriff  or  the  judge  himself.  Patzack  v.  Von  Gerich- 
ten,  10  Mo.  App.  424;  Ray  v.  Dodd,  132  Mo.  App.  444; 
Monson  v.  Rouse,  86  Mo.  App.  97 ;  Boeger  v.  Langen- 
berge,  97  Mo.  390.  (3)  A  court  may  have  jurisdic- 
tion of  a  case  and  yet  be  without  power  to  try  it  or  take 
action  in  it  other  than  to  continue,  or  dismiss  it.  Be- 
fore the  court  may  act  in  a  case  a  party  to  the  case  must 
ask  to  have  it  taken  up.  At  least  one  party  to  it  must 
announce  ready  for  trial  before  a  witness  can  be  placed 
on  the  stand.  The  court  cannot  even  pass  on  a  plead- 
ing filed  unless  a  party  to  the  suit  take  it  up  and  pre- 
sent it  to  the  court.  Clouser  v.  Noland,  72  Mo.  App. 
217;  Cerenell  v.  King,  118  Mo.  App.  191;  Cross  v. 
Gould,  131  Mo.  App.  585.  (4)  The  court  erred  in  re- 
fusing appellant's  offer  to  prove  that  Boyd  prepared 
the  return  of  the  sheriff  to  the  writ  of  habeas  corpus 
issued  by  the  Supreme  Court  In  re  Shull,  in  which 
Shull  was  attempting  to  gain  his  liberty — that  Boyd 
prepared  it  with  the  purpose  of  defeating  him  in  gain- 
ing his  liberty — that  the  return  as  prepared  was  ac- 
tually used  by  the  sheriff.  This  evidence  would  show 
that  Boyd  countenanced  Shull's  imprisonment  and 
that  the  imprisonment  was  by  his  direction,  advice  and 
assistance,  bringing  this  case  directly  under  the  lan- 
guage of  Monson  v.  Rouse,  86  Mo.  App.  97. 


Digitized  by 


Google 


456        SUPREME  COURT  OF  MISSOURI, 

Shull  V.  Boyd. 

Culver  d>  Phillip^  Kendall  B.  Randolph  and  Perrtf 
A.  Brubaher  for  respondent. 

(1)  At  the  trial  of  this  case,  the  plaintiff,  now- 
appellant,  failed  to  produce  any  evidence  to  sustain 
any  material  allegation  in  his  amended  petition.  It 
was  therefore  the  bounden  duty  of  the  circuit  court  to 
order  the  jury  to  find  for  respondent.  The  evidence 
introduced  by  the  appellant  on  the  trial  conclusively 
shows  that  the  respondent  never  said  one  word,  and 
never  made  one  suggestion,  and  never  indicated  to  the 
circuit  court  that  appellant,  for  failing  to  answer  the 
questions  asked  him  by  Judge  Carolus,  and  the  re- 
spondent, ought  to  be  found  guilty  of  contempt  of  the 
court.  The  record  shows  that  the  circuit  court — Judge 
Mosman  presiding — held  that  the  questions  pro- 
pounded by  Judge  Carolus  and  Mr.  Boyd,  when  the 
appellant  was  on  the  witness  stand,  were  legal  and 
proper.  The  appellant  says  he  declined  to  abide  by 
the  decision  of  the  circuit  court.  The  appellant  was 
sworn  as  a  witness  before  the  said  circuit  court.  He 
alleges  in  his  petition,  and  swears  that  he  was  under 
the  process  of  the  court  by  a  duces  tecum  subpoena  to 
bring  the  said  tax  certificates  into  court.  The  parties 
were  ready  for  trial,  if  the  said  papers  could  be  found 
or  produced.  It  is  the  law,  and  has  been  the  law  for 
two  hundred  years,  that  when  an  attorney  in  a  case  is 
brought  into  court  by  duces  tecum  subpoena  com- 
TTianding  him  to  bring  papers,  which  are  necessary  to 
the  final  adjudication  of  the  case,  he  must  do  so.  If 
he  has  any  excuse  for  not  doing  so  he  must  make  his 
excuse  to  the  nisi  prius  court,  and  that  court  has  a 
right  to  scrutinize  his  alleged  excuse,  and  ascertain 
whether  it  be  real  or  otherwise.  Bull  v.  Loveland,  27 
Mass.  (10  Pick.)  9;  8  Am  &  Eng.  Ency.  Law  p.  28; 
Denton  v.  Erwin,  5  La.  Ann.  18 ;  Pickett  v.  Wallace,  54 
Cal.  147;  Amey  v.  Long,  9  East.  473;  Chaplain  v. 
Briscoe,  5  Smedes  &  Marshall  (Miss.),  208;  Sears  v. 
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Hathway,  12  Cal.  277,  14  Am.  &  Eng.  Kep.  27;  Burns 
V.  Superior  Court,  140  Cal.  1 ;  In  re  Mitchell,  12  Abb. 
Prac.  249;  Ex  parte  v.  Gfeller,  178  Mo.  270;  In  re 
Charles  Dunn,  9  Mo.  App.  255.  (2)  It  goes  without 
saying  that  the  circuit  court  had  jurisdiction  at  the 
time  the  appellant  was  asked  the  questions,  in  its  court, 
by  its  order  and  under  its  direction.  That  fact  is  cor- 
roborated by  appellant's  testimony,  and  statements 
made  by  him  when  he  was  before  the  court  on  May  7 
and  8,  1909,  as  a  witness.  He  was  then  attorney  for 
said  Bank  of  North  St.  Joseph.  Finley  v.  Kefrig.  Co., 
99  Mo.  562.  (3)  **Even  if  the  circuit  court  had  no 
right  to  inquire  whether  its  process  had  been,  or  was 
complied  with,  still  the  stalwart,  admitted,  unapproach- 
able, undeniable  fact  that  Boyd  never  directly  or  in- 
directly stated  or  suggested  to  the  circuit  court  that 
ShuU  should  or  ought  to  be  found  guilty  of  contempt, 
or  fined  or  punished  in  any  way,  stands  proved  by 
ShuU."  This  court  and  all  other  courts  have  decided 
that  where  a  court  finds  a  person  guilty  of  contempt, 
that  person  could  not  sue  the  judge  of  the  court  or  any 
other  person  connected  with  the  trial  of  the  law  suit. 
Mcintosh  V.  BuUard,  129  S.  W.  87;  Sweeney  v.  O'Dwy- 
er,  197  N.  Y.  499.  (4)  The  appeUant  testified 
that  he  appeared  in  court  on  May  7  and  8,  1909,  as  an 
attorney  for  the  Bank  of  North  St.  Joseph,  one  of  the 
defendants,  which  Mrs.  Keller  was  suing,  to  set  aside 
certain  void  tax  bills.  He  also  alleges  in  his  petition 
and  swears  that  he  appeared  in  said  court  under  the 
process  of  the  court,  namely,  a  duces  tecum  subpoena. 
He  aUeges  that  questions  were  asked  him  by  the  court 
in  open  court,  and  he  refused  to  answer.  His  com- 
plaint against  the  respondent  is  that  the  circuit  court 
thought  he  ought  to  answer  certain  questions.  This  is 
the  sum  and  substance  of  the  allegations  in  the  peti- 
tion. No  cause  of  action  is  therein  stated,  and  if  there 
was  a  cause  of  action  it  is  absolutely  disproved  by  the 
appellant  in  his  evidence  introduced  on  the  trial  of 
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this  case.  Mcintosh  v.  BuUard,  129  S.  W.  85;  Finley 
V.  Refrigerator  Co.,  99  Mo.  559.  (5)  When  he  was 
before  the  court  as  an  attorney  for  the  bank  and  un- 
der a  notice  to  produce  papers,  and  the  subpoena  duces 
tecum,  and  when  the  case  was  on  trial  before  the  court 
without  a  jury,  and  the  court  desired  to  inquire  from 
him  whether  he  had  obeyed  the  process  of  the  courts 
the  court  certainly  had  a  right  to  inquire  of  him  con- 
cerning the  matter.  Mcintosh  v.  BuUard,  129  S.  W. 
87;  State  ex  inf.  v.  Shepherd,  177  Mo.  205.  (6)  Even  if 
Boyd  had  complained  to  the  court  and  tried  to  get 
the  court  to  use  its  process,  and  did  so  in  good  faith, 
he  would  not  be  liable.  Brueckner  v.  Frederick,  109 
Mo.  App.  618 ;  Boeger  v.  Langenberge,  97  Mo.  390 ;  Mon- 
son  V.  Rouse,  86  Mo.  App.  97;  Warren  v.  Flood,  72 
Mo.  App.  205.  (7)  As  all  the  parties  to  the  suit  and 
all  the  attorneys  representing  all  the  parties  in  the 
suit  of  Keller  v.  Roth  and  the  Bank  of  North  St.  Jo- 
seph were  present  in  court  on  May  7  and  8,  1909,  and 
as  the  matter  of  the  examination  by  Judge  Carolus  and 
Mr.  Boyd,  attorneys  for  Mrs.  Keller,  of  Mr.  Shull  as 
a  witness,  then  in  court  and  sworn  by  the  court  to  make 
answer  concerning  the  possession  of  the  said  tax  bills, 
which  were  in  said  suit  sought  to  be  set  aside,  the  said 
circuit  court  was  and  is  the  only  judicial  tribunal 
clothed  with  power  under  the  Constitution  and  the 
laws  of  Missouri  to  determine  whether  the  questions 
asked  Mr.  Shull  after  he  had  been  sworn  as  a  witness^ 
were  proper,  relevant  and  material.  Ex  parte  Gfeller, 
178  Mo.  270;  Ex  parte  McKee,  18  Mo.  599. 

LAMM,  J. — Plaintiff,  an  attorney  at  law,  sued 
Laura  E.  Keller  and  James  W.  Boyd,  her  attorney,  for 
false  imprisonment,  with  the  averment  that  the  acts 
complained  of  were  without  excuse  or  provocation  and 
maliciously  done,  laying  his  damages  at  $10,000  ac- 
tual  and  $25,000  punitive. 
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At  the  close  of  his  own  evidence  plaintiff  dis- 
missed Laura  E.  Keller,  and,  on  behalf  of  defendant 
Boyd,  the  court  gave  an  instruction  directing  the  jury 
to  return  a  verdict  for  him.  Saving  an  exception, 
plaintiff  took  a  nonsuit  with  leave.  Failing  to  have 
the  nonsuit  set  aside  on  timely  motion,  plaintiff  again 
excepted  and  comes  up  by  appeal. 

Questions  here  seek  a  resume  of  pleadings  and 
facts. 

The  pleadings. 

Summarized,  the  petition  avers  that  on  a  given 
date  there  was  pending  in  Judge  Mosman's  division  of 
the  Buchanan  Circuit  Court  a  suit  entitled  Keller  v. 
Roth  et  al.  (it  turns  out  that  a  certain  named  bank 
was  co-defendant  with  Roth;  for  convenience  we  will 
call  that  defendant  **the  bank'^.  That  Mr.  Boyd  rep- 
resented Mrs.  Keller  in  that  suit;  that  when  the  case 
was  called  for  trial,  plaintiff  refused  to  announce  ready 
and  the  case  did  not  go  to  trial ;  that  at  that  time  de- 
fendants herein,  who  were  attorney  and  client  in  the 
Keller-Roth  suit,  '* persuaded  and  induced'*  Judge 
Mosman  to  permit  them  to  ask  this  plaintiff  questions 
concerning  certain  tax  bills;  that  plaintiff  had  been 
subpoenaed  in  the  Keller-Roth  suit  to  appear  as  a  wit- 
ness and  have  with  him  certain  described  tax  bills; 
that  he 'appeared  in  obedience  to  said  subpoena  duces 
tecum.  That  the  questions  said  judge  permitted  the 
present  defendants  to  ask  concerned  the  possession 
and  disposition  of  said  tax  bills  ^rior  to  the  service 
and  issue  of  such  subpoena;  that  plaintiff  refused  to 
answer  them;  that  the  Keller-Roth  case  was  not  on 
trial,  such  questions  were  not  legally  before  Judge 
Mosman  as  a  judge  or  court;  that  having  refused  to 
order  plaintiff  to  answer  the  questions  the  present  de- 
fendants continued  asking  them  and  '*  persuaded  and 
induced''  Judge  Mosman  to  order  plaintiff  to  answer 
them,  which  plaintiff  refused  to  do;  thereupon  the 
present  defendants  persuaded  and  induced  Judge  Mos- 
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man  to  enter  a  judgment  purporting  to  adjudge  plain- 
tiff guilty  of  contempt  for  such  refusal  and  to  have 
him  committed  to  the  county  jail,  which  was  done,  and 
he  was  confined  there  for  four  hours  **with  felons  and 
criminals."  That  the  judgment  and  commitment  were 
void  in  failing  to  adjudge  plaintiff  guilty  of  an  offense. 
The  petition  then  goes  on  to  charge  that  the  present 
defendants  wrote  the  judgment  and  commitment  and 
induced  Judge  Mosman  to  enter  the  same  and  to  issue 
the  commitment;  that  plaintiff  was  discharged  from 
said  commitment  by  a  writ  of  habeas  corpvrS  issued  by 
this  court;  that  the  present  defendants  prepared  the 
return  of  the  sheriff  to  said  writ  and  participated  in 
an  attempt  to  get  the  Supreme  Court  to  refuse  to  re- 
lease him,  in  the  habeas  corpus  proceedings.  That  the 
action  of  Judge  Mosman  in  ordering  plaintiff  to  an- 
swer questions  and  adjudging  him  guilty  of  contempt 
and  committing  him  to  jail  was  without  authority  of 
law  and  was  known  to  be  by  them.  That  the  impris- 
onment of  plaintiff  was  given  wide  publication,  caused 
him  humiliation  and  his  reputation  to  suffer,  put  him 
to  great  expense  and  bodily  discomfort,  etc.,  to  his 
damage,  etc. 

The  joint  answer  of  Mrs.  Keller  and  Mr.  Boyd 
admits  the  Keller-Roth  suit  was  pending,  that  defend- 
ant Boyd  was  attorney  for  Mrs.  Keller  and  that  the 
subpoena  duces  tecum  was  issued  for  Mr.  Shull  requir- 
ing him  to  bring  designated  tax  bills  into  court  for 
use  in  the  trial  of  that  suit.  It  is  next  averred  that  the 
object  and  nature  of  the  Keller-Roth  suit  was  to  can- 
cel said  tax  bills  and  their  lien  upon  certain  real  estate ; 
that  the  bills  were  necessary  to  the  trial ;  that  the  cir- 
cuit court  had  full  jurisdiction  of  the  suit,  parties  and 
witnesses;  that  plaintiff  refused  to  bring  in  the  tax 
bills  then  in  his  possession ;  thereupon  he  was  sworn  to 
testify  in  regard  to  the  matter  and  proper  questions 
were  asked  him  by  said  judge  respecting  his  said  fail- 
ure and  his  custody  and  control  of  the  bills,  which  in 
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a  disrespectful  and  contemptuous  manner  plaintiff  re- 
fused to  answer.  That  he  was  thereupon  adjudged 
guilty  of  contempt  of  court  and  committed  to  jail  for 
five  days,  unless  he  should  in  the  meantime  answer 
said  questions.  Whether  plaintiff  was  actually  con- 
fined in  jail,  defendants  say  they  have  no  knowledge  or 
information  suflBcient  to  form  a  belief.  Defendants 
deny  they  exercised  any  influence  in  procuring  the 
judgment  or  its  execution. 

A  reply  was  filed,  but  what  it  admitted  or  denied, 
or  its  scope  or  character  in  any  respect,  is  not  at  all 
disclosed. 

The  facts. 

The  abstract  is  made  from  stenographic  reports 
of  the  testimony  of  two  hearings,  wide  apart,  one  the 
contempt  case,  the  other  the  instant  case  for  false  im- 
prisonment. They  do  not  always  clearly  indicate  at 
which  hearing  this  or  that  testimony  was  elicited,  so 
they  have  discursive  running  comments,  arguendo,  by 
Mr.  Shull  when  on  the  stand  in  the  contempt  proceed- 
ing, either  poorly  reported  or  loosely  delivered,  re- 
sulting in  a  record  made  up  in  part  of  what  Lord  Chief 
Justice  Holt  once  called  ''skimble-scamble  stuff."  It 
is  not  a  light  task  to  separate  the  wheat  from  the  chaff, 
i.  e.,  fact  from  comment.  Doing  the  best  we  can,  a 
summary  of  the  facts  follows  (we  use  respondent's 
abstract,  for  that  is  perfect;  appellant's  is  not) : 

Two  attorneys,  Carolus  and  Bothwell,  repre- 
sented plaintiff  in  the  KeHer-Roth  suit  at  the  outset, 
Mr.  Boyd  coming  into  the  case  finally  to  assist.  There 
is  some  mystery  about  the  attorneys  representing  de- 
fendants. Of  record,  Warren  Rogers,  Esq.,  who  ofl5ced 
with  Mr.  Shull,  represented  them.  But  Mr.  Shull  testi- 
fied he  also  had  authority  to  appear  or  not  as  he  chose. 
His  name  was  not  signed  to  the  pleadings  and  it  would 
seem  at  the  outset  he  desired  to  keep  in  the  back- 
ground any  professional  relation  to  the  suit,  if  he  had 
any.    At  a  time  dark,  Mr.  Shull  was  employed  by  a 


Digitized  by 


Google 


462        SUPREME  COTJBT  OF  MISSOURI, 

Shull  y.  Boyd. 

Mr.  Crowley  of  Andrew  county,  who  (it  now  appears) 
at  that  time  owned  the  tax  bills,  but  he  was  not  a  party 
defendantThe  fact  of  Mr.  Shull 's  employment  by  Crow- 
ley or  Crowley ^s  connection  with  the  subject-matter  in 
litigation  in  the  Keller-Roth  suit,  to-wit,  the  tax  bills, 
was  not  disclosed  to  the  court  in  the  contempt  proceed- 
ings but,  as  said,  appears  now  and  is  testified  to  by  Mr. 
Shull  in  the  instant  case.  As  we  gather,  the  Keller- 
Roth  suit  was  in  equity  to  relieve  Mrs.  Keller's  lots 
of  the  lien  of  certain  special  tax  bills  for  street  im- 
provements and  to  cancel  those  bills.  The  case  was 
regularly  reached  on  the  docket  for  trial  on  a  certain 
day.  On  that  day  when  it  had  been  called  no  final  an- 
nouncement had  been  made,  there  being  a  question 
whether  plaintiff  Keller  was  ready  until  the  tax  bills 
were  in  court.  In  this  condition  of  things,  a  Mr.  Smith 
(an  officer  of  the  bank)  appeared  in  obedience  to  notice 
and  notified  the  court  the  bank  had  not  possession  of 
the  bills,  but  that  Mr.  Shull  had  them.  The  character 
of  the  defense  the  bank  was  making  can  only  be  in- 
ferred by  implication  from  what  transpired  and  side 
remarks.  We  assume  therefrom  the  bank  disclaimed 
any  title  to  the  bills  or  any  interest  in  the  litigation 
and  it  seems  to  be  conceded  the  bank's  co-defendant, 
Roth,  had  parted  with  her  title  also.  We  gather  that 
the  bank  had  been  collecting  them,  and  was  sued  on  the 
theory  it  held  or  claimed  an  interest  in  them.  At  any 
rate,  preparatory  to  a  final  announcement  on  a  call  of 
the  case  for  trial,  the  bills  were  wanted  as  a  condition 
precedent  to  an  announcement  of  ** ready,"  and  it  was 
ascertained  in  that  emergency  that  Mr.  Shull  had  them 
in  his  possession.  Appellant  did  not  introduce  the 
petition  in  the  Keller-Roth  case,  but,  absent  that, 
enough  appears  to  show  to  us  that  the  cause  may  pro- 
ceed here  on  the  theory  those  bills  were  necessary  to 
that  trial.  Mr.  Shull  was  not  then  in  court  and,  as  said, 
did  not  appear  as  an  attorney  of  record ;  thereupon  in 
response  to  a  telephone  message  purporting  to  come 
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from  Judge  Mosman  to  the  effect  that  his  presence  was 
wanted,  he  came  to  the  court  room  and  there  was 
served  with  a  notice  to  produce  the  tax  bills  for  use  at 
the  trial.  The  recor.d  tends  to  show  at  one  place  in- 
f  erentially,  we  think,  that  he  had  them  then  in  his  pos- 
session in  the  court  house,  but  Mr.  Shull  testified  they 
were  left  by  him  in  his  office  and  that  may  be  accepted 
as  a  fact.  At  all  events  he  refused  to  produce  them 
for  use  at  the  trial  on  a  notice,  suggesting  that  the  way 
to  get  them  was  by  a  subpoena  diices  tecum.  At  that 
stage  all  parties  seemed  to  impliedly  admit  the  bills 
were  material  evidence,  but  as  Mr.  Shull  was  not  a 
party  to  the  suit  and  as  the  notice  was  not  based  on  an 
affidavit  and  an  order  of  the  court,  he  stood  on  that 
technical  ground  in  refusing  to  produce  them,  but  an- 
nounced that  he  would  respond  to  a  subpoena  diuces 
tecum.  We  can  make  nothing  out  of  the  record  on  the 
point  except  that  Mr.  Shull  invited  the  issue  of  this 
subpoena.  Thereupon  the  court  ruled  with  him  and 
directed  the  attorneys  for  Mrs.  Keller  to  issue  such 
subpoena.  This  was  about  twelve  o'clock.  Such  sub- 
poena was  issued  instmiter,  but  before  issued,  at  least 
before  it  was  served,  Mr.  Shull  went  to  his  office  know- 
ing the  subpoena  would  dog  his  heels.  It  will  be  of 
interest  to  ascertain  from  Mr.  ShulPs  own  lips,  not 
only  his  intentions,  but  his  attitude,  towards  these  bills, 
the  trial  and  the  court.  Here  it  is:  **I  had  told  the 
court  when  Mr.  Boyd  was  insisting  on  examining  me 
before  Judge  Mosman,  I  had  told  Judge  Mosman  that 
that  was  a  proceeding  that  did  not  justify  them  in  ask- 
ing me  any  questions  about  these  matters,  that  is,  that 
written  notice,  and  perhaps  I  indicated  that  the  only 
remedy  would  be  for  them,  if  they  desired  to  have  me 
testify,  would  be  to  issue  a  subpoena  duces  tecum,  and 
I  knew  if  they  did  it  I  was  going  to  do  just  what  I  did 
do,  and  before  they  issued  it,  and  in  anticipation  of 
the  probability  that  they  would  issue  a  subpoena  duces 
tecum,  went  right  down  to  my  office  and  put  them  in 
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the  mail  addressed  to  Mr.  Crowley,  so  they  were  not 
in  my  possession  any  longer/^ 

Mr.  ShuU  had  the  bills  for  two  or  three  weeks  un- 
til he  parted  with  them  in  the  few  minutes  of  time 
elapsing  between  the  time  he  knew  they  were  needed 
(and  knew  Mrs.  Keller  was  taking  legal  steps  to  get 
them),  and  the  time  the  subpoena  was  served.  The 
following  questions  and  answers  will  further  elucidate 
Mr.  Shull's  position  and  motives: 

**Q.  You  kept  possession  of  the  tax  bills  until 
shortly  after  noon  of  the  day  of  the  hearing!  A.  Just 
as  quick  as  we  walked  down  from  the  court  room,  they 
were  deposited  in  the  mail ;  that  was  before  any  sub- 
poena was  served,  Judge  Culver. 

'*Q.  You  knew  these  tax  bills  were  involved  in 
that  suit?    A.    Yes,  sir. 

**Q.  You  understood  that  was  a  suit  to  cancel  the 
tax  bills  if  they  were  held  void?    A.    Yes. 

'*Q.  You  knew  that  in  order  to  try  that  cause 
those  tax  bills  should  be  in  the  court  room,  did  you  nott 
A.    Well,  that  depends.    .    .    . 

*'Q.  Didn't  you  think  it  was  proper,  at  least,  it 
(the  tax  bill)  should  be  there!  A.  I  didn't  consider 
one  way  or  the  other. 

**Q.  Now,  will  you  tell  how  you  expected  the 
plaintiff  in  that  suit  to  prove  that  there  were  tax  bills  t 
A.  He  was  running  his  side ;  I  was  not  supplying  any- 
thing on  behalf  of  the  plaintiff ;  I  was  not  running  his 
side. 

**Q.  I  am  trying  to  find  out  what  was  in  your 
mind.  A.  I  don't  know  that  I  had  anything  in  my 
mind  on  that  subject. 

**Q.  You  refused  that  day  to  tell  where  these  tax 
bills  were!    A.    Yes,  sir. 

**Q.  And  you  knew  that  they  were  involved  in 
that  litigation!    A.    Yes,  sir. 

**Q.  And  you  knew  it  was  proper,  at  least,  as  you 
say,  to  have  those  tax  bills  in  the  court  room  when 
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that  case  was  tried!  ^  A.  I  said  I  didn^t  think  it  was 
improper. 

**Q.  Did  you  know  it  would  be  proper!  A.  It 
would  do  no  harm,  but  it  wouldn't  be  essential.    .    .    . 

**Q.  You  understand  now,  don't  you,  that  it  is 
preferable  to  have  the  original  paper  involved  in  a 
suit  in  the  court  room !    A.    Sure,  it  is  preferable. 

'*Q.  And  you  understand  that  it  is  the  duty  of 
the  attorney  to  try  to  produce  it  in  the  court  roomt 
A.    Just  as  he  pleases. 

**Q.  Don't  you  understand  that  he  must!  A.  I 
like  to  pursue  the  preferable  course  and  it  was  prefer- 
able to  me  not  to  bring  them.    .    .    . 

"Q.  Did  you  have  any  information  or  knowledge 
whatever  on  the  subject  as  to  whether  or  not  these  tax 
bDls  were  owned  by  Mrs.  Roth,  or  Eva  Roth,  to  whom 
they  were  issued,  or  had  been  assigned  to  some  one 
else!    A.    Verbally,  or  ift  writing! 

*'Q.  Anyway!  A.  Verbally  I  knew  they  belonged 
to  Mr.  Crowley,  but  whether  there  was  anything  on 
the  back  indicating  that  I  don't  know. 

**Q.  You  received  them  from  the  president  of  the 
Bank  of  North  St.  Joseph!    A.    Yes,  sir. 

**Q.  That  is  the  same  bank  that  was  named  as  a 
party  defendant  in  that  suit  before  Judge  MosmanT 
A.    Yes,  sir.^' 

A  few  minutes  after  Mr.  ShuU  had  thus  designedly 
put  it  out  of  his  power  (as  he  thought)  to  respond  ta 
that  part  of  the  coming  subpoena  requiring  the  pro- 
duction of  these  challenged  tax  bills,  the  subpoena 
duces  tecum  was  seryed  upon  him  calling  for  their 
production.  It  is  apparent  that  matters  had  moved 
off  at  a  smartish  pace.  For  Mr.  ShuU  estimates  in  one 
answer  the  time  of  the  service  as  **two  minutes"  af- 
ter mailing  the  bills  in  a  mail  box  in  his  office  building. 
After  lunch  Mr.  Shull  appeared  at  the  court  house  in 
response  to  the  subpoena.    In  the  forenoon  prior  to  ita 
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issue  he  had  been  sworn,  without  any  objection  on  his 
part  that  we  can  see,  but  had  objected  to  testifying 
about  the  bills  until  plaintiff  announced  ready  and  the 
court,  as  said,  had  agreed  with  him  that  a  subpoena 
duces  tecum  was  necessary.  In  the  afternoon  he  ob- 
jected to  testifying  in  relation  to  his  production  of  the 
bills,  claiming  the  case  was  not  on  trial  on  its  merits, 
A  proposition  was  made  for  him  to  make  a  statement, 
but  he  replied  to  the  court  in  this  fashion:  **Well,  if 
they  don't  want  to  ask  me  any  questions,  I  am 
through."  Thereupon,  on  such  suggestion  from  him, 
the  court  directed  that  questions  be  asked  him  and  he 
took  the  witness  stand.  Mr.  Carolus  commenced  the 
•examination  and  in  response  to  his  question,  without 
objection,  he  answered  that  he  did  not  have  possession 
of  the  tax  bills.  In  response  to  another,  he  stated  that 
he  had  had  them.  **I  have  had  them,  but  I  haven't 
^ot  them  now ;  I  have  not  had  them  since  I  have  been 
subpoenaed  to  come  to  this  court  room."  He  was  then 
asked  by  Mr.  Carolus  when  he  last  had  them  and  by 
Mr.  Boyd  how  many  seconds  before  he  was  subpoenaed 
-did  he  have  them.  His  reply  to  the  court  was,  **I  main- 
tain that  is  none  of  their  business."  At  that  point  the 
•court  said  he  could  say  when  he  parted  company  with 
possession  of  the  papers.  **You  can  say  that  much." 
His  answer  was,  in  effect,  that  he  had  not  parted  with 
possession  since  the  service  of  the  subpoena  and  they 
had  not  been  under  his  control  at  any  time  since.  Be- 
ing asked  by  Mr.  Boyd  how  shortly  before  that,  he  re- 
plied he  did  not  think  it  was  any  of  his  business.  The 
court  then  inquired  if  they  were -under  his  control  at 
the  time  of  the  ** notice"  (meaning  thereby  tne  fore- 
noon notice  to  produce) ;  he  replied  that  **the  question 
was  not  quite  fair  to  him,"  and  then  went  on  to  argue 
that  he  was  not  responsible  to  the  court  or  any  one 
else  in  the  case  until  the  subpoena  was  issued  and 
served.  That  at  that  time  he  did  not  have  them  and 
that  such  fact  acquitted  him.    At  this  point  there  was 
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further  argument  in  which  Mr.  Carolus,  Mr.  Boyd,  the 
court,  the  witness  and  Mr.  Rogers  took  part.  It  will 
serve  no  useful  purpose  to  set  forth  the  details.  Ap- 
pellant's counsel  call  it  a  *'niix  up,'*  a  '*mock  trial,'' 
and  speak  of  *'one  Chesley  Mosman,''  in  that  connec- 
tion, meaning  thereby  the  honorable  and  learned  judge 
of  the  court.  The  upshot  of  it  all  was  that  the  court 
permitted  the  examination  in  order  to  see  whether  the 
witness  was  proposing  **to  avoid  the  process  of  the 
courf  Questions  were  then  directed  to  him  of  the 
same  character  he  had  already  refused  to  answer,  to- 
wit,  when  he  parted  with  possession  of  the  papers. 
To  them  the  witness  would  only  reply  that  they  were 
not  under  his  control  at  the  time  he  was  subpoenaed 
and  they  were  not  in  the  hands  of  any  person  who  had 
become  his  agent.  He  refused  to  answer  when  he  had 
parted  with  possession  or  what  he  had  done  with  the 
papers.  The  court  told  him  that  he  did  not  wish  to 
assess  a  punishment  but  would  have  to  hold  him  in  con- 
tempt. Witness  said  he  would  take  his  chances  on 
that,  *'I  can  swear  out  a  habeas  corpus  on  that  I  sup- 
pose.'^  At  that  point  the  court  turned  to  Mr.  Boyd 
and  asked  him  if  he  would  draw  up  a  commitment  in 
contempt.  Mr.  Boyd,  saying  nothing,  commenced  writ- 
ing one,  when  Mr.  Shull  asked  for  time  until  the  next 
morning  to  look  up  the  law.  On  that  suggestion  an 
adjournment  was  had.  The  next  morning  on  being 
asked  if  he  had  satisfied  himself  on  the  law,  a  long 
argument  ensued  on  the  part  of  Mr.  Shull.  The  re- 
sult was  that,  on  being  asked  by  the  court  whether  he 
would  answer  the  questions,  he  refused  again  to  do  so 
and  the  court  inquired  of  Mr.  Boyd  if  he  had  the  com- 
mitment Mr.  Boyd  replied,  **We  have  two  forms  of 
orders.*'  It  seems  the  court  took  these  forms  and 
adopted  one  after  making  some  alterations.  He  sub- 
sequently, as  we  read  the  record,  in  the  absence  of  Mr. 
Boyd,  handed  the  altered  one  to  the  clerk  with  instruc- 
tions to  write  out  a  judgment  in  accordance  with  the 
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form  then  handed  him  and  give  a  certified  copy  to  the 
sheriff.  Before  his  arrest  Mr.  ShuU  prepared  his  ap- 
plication to  this  court  for  a  writ  of  habeas  corpus  and 
when  he  got  it  ready  he  telephoned  to  a  deputy  sheriff 
to  come  and  arrest  him.  This  the  deputy  did  and 
straightway  made  him  a  'Hrusty"  without  taking  him 
to  jail.  He  had  been  arrested  before  that  '*over  the- 
telephone;"  but  doubted  its  technical  efficacy.  The 
deputy  met  him  by  his  arrangement  at  a  drug  store^ 
went  through  the  form  of  another  arrest  and  after 
talking  to  him  let  him  go.  Two  or  three  days  later 
Mr.  Shull  heard  from  Jefferson  City  that  his  writ  had 
been  issued  and  that  our  marshal  would  be  in  St.  Jo- 
seph at  eight-thirty  that  evening.  The  record  creates 
the  impression  that,  expecting  the  marshal,  he  was 
taken  into  actual  custody  at  about  the  time  the  mar- 
shal was  due  to  arrive  and  taken  to  the  jail  where  he 
remained  for  several  hours  because  of  the  adventi- 
tious circumstances  that  the  marshal  came  in  on  a  be- 
lated train  and  they  had  miscalculated  the  time.  There 
was  testimony  that*  publicity  was  given  to  the  affair 
through  the  newspapers  but,  in  this  connection,  it  also 
appears  that  Mr.  Shull  requested  newspapers  to  make 
publication.  The  record  shows  the  public  knew  of  it 
and  that  Mr.  Shull  was  annoyed  and  humiliated.  He 
also  testified  that  he  considered  the  manner  of  re- 
spondent Boyd  in  propounding  questions  to  him  at 
the  contempt  hearing  ** right  savage.*^ 

There  was  an  attempt  to  show  on  cross-examina- 
tion that  Mr.  Shull  courted  his  arrest,  or  expected  to 
profit  by  it.  We  lay  no  deciding  stress  on  it,  but  let 
it  speak  for  itself,  thus : 

'*Q.  Mr.  Shull,  did  you  state  to  Mr.  Hardcastle 
at  the  time  he  arrested  you  that  that  would  make  you 
circuit  judge,  the  fact  that  you  were  arrested?  A.  No, 
for  I  never  had  any  intention  of  being  a  candidate. 

''Q.  Did  you  state  that  to  him  in  substance!  A. 
If  I  did  it  would  have  been  a  pure  joke;  I  have  no 
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recollection  of  anything  of  the  kind  but  I  might  have 
fiaid  it  as  a  pure  joke. 

**Q.  Did  you  make  that  statement  to  the  sheriff  or 
-any  of  his  deputies?  A.  I  say  no,  no  recollection  of 
it. 

**Q.  Never  made  that  statement!  A.  If  you 
would  call  my  attention  to  something — I  might  have 
said  it,  it  might  have  been  a  joke,  if  it  was  said  it  was 
a  pure  joke;  anybody  jokes  about  things — better  do 
that  than  cry,  but  I  want  to  tell  you  I  was  not  in  any 
frame  of  mind  for  joking  and  don't  think  I  did/* 

The  clerk  of  the  court  testified  that  when  Mr.  Boyd 
presented  the  form  tp  the  court,  it  was  examined,  in- 
terlined and  corrected  by  Judge  Mosman,  that  is,  it 
was  then  dictated  to  the  clerk  by  the  judge  and  rewrit- 
ten. As  said,  as  we  read  the  record  Mr.  Boyd  was  not 
there  at  the  time  and  had  nothing  to  do  with  the  con- 
tempt judgment  or  subsequent  arrest  except  to  hand 
up  the  form  he  had  prepared  at  the  court's  request, 
and  to  ask  the  questions  outlined  and  to  argue  for  their 
competency. 

As  in  his  petition  Mr.  Shull  lays  some  stress  on 
the  fact  he  is  an  attorney,  and  as  he  appeared  at  this 
or  that  time  not  only  as  a  witness,  but  as  an  attorney 
for  himself  in  the  contempt  proceedings,  it  may  be 
well  to  go  back  a  little  and  bring  forward  the  record 
showing  that  he  was  proceeded  against  as  a  witness 
Slid  not  as  an  attorney  in  the  contempt  proceeding. 
At  one  place  he  says:  '*I  can  keep  them"  (the  tax 
bills)  *4n  my  pocket  until  that  time,  until  we  are  in  the 
trial  and  he  needs  them  as  evidence.  I  don't  want  to 
be  jumped  onto  the  witness  stand  in  the  matter." 

At  another  place  this: 

'*WeU,  I  was  subpoenaed  and  accepted  service  of 
the  subpoena;  now  if  you  announce  ready  for  trial — 
whenever  you  announce  ready  for  trial,  I  will  be  ready 
for  business.  That  is  all  this  subpoena  requires  me 
to  be  here  for.    ... 
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''The  Court:  Well,  I  have  not  indicated — that 
you  can  announce  before  knowing  about  the  papers. 

''Mr.  Shull:  Upon  the  trial  of  the  cause  to  have 
me  produce  certain  papers — ^now  then,'  your  honor,  if 
they  have  a  cause  the  first  thing  for  them  to  do  is  to 
go  forward  with  their  case.  If  they  have  a  case  that 
is  hanging  here  in  court  which  they  desire  to  try,  they 
know  that  their  witness  is  standing  in  the  court  room. 

"Mr.  Boyd  (interrupting) :  Mr,  Shull  is  nothing 
but  a  witness. 

"The  Court:    Do  you  want  him  as  a  witness! 

"Mr.  Boyd:    Yes,  sir. 

"The  Court:    Be  sworn.''    ■ 

At  another  place  this  appears : 

"I  am  not  here  except  under  the  process  issuea 
by  this  court.  When  I  am  called  as  a  witness  I  will 
be  here. 

"The  Court:  They  have  a  right,  Mr.  Shull,  to 
know  whether  all  papers  are  present  before  they  make 
their  announcement.  They  have  the  right  to  ask  the 
question  as  to  whether  you  have  the  paper;  that  I 
think — 

"Mr.  Shull:  I  don't  believe  I  ever  saw  a  case 
where  they  have  the  right  to  demand — 

"The  Court:  This  is  the  time  right  now  when 
they  are  ready  to  announce  and  it  depends,  as  I  under- 
stand it,  upon  the  possession  of  the  papers  being  with 
you-^whether  they  can  announce  or  not;  under  those 
circumstances  they  have,  I  think,  the  right  to  require 
an  answer  of  you;  whether  you  will  produce  the  pa- 
pers; I  think  that  is  their  privilege." 

There  were  objections  sustained  to  the  introduc- 
tion of  testimony,  but  none  of  those  rulings  are  now 
assigned  for  error  except  the  exclusion  of  appellant's 
testimony  tending  to  show  that  Mr.  Boyd  prepared  the 
sheriff's  return  to  the  writ  of  habeas  corpus  issued  by 
this  court. 
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This  court  discharged  Mr.  Shull  on  the  writ.  [221 
Mo.  623.] 

Such  is  the  case  on  the  facts. 

On  such  record  we  are  of  opinion  the  judgment 
must  be  affirmed.    Because : 

(a)  As  we  gather  it,  In  re  Shull,  221  Mo.  623,  is 
somewhat  relied  on  by  appellant  as  filling  the  office  of 
an  adjudication  on  the  merits  of  the  contempt  case. 
We  dispose  of  that  contention  in  limine. 

Two  questions  were  put  to  us  in  that  case,  to-wit : 

First:  Had  Judge  Mosman's  court  jurisdiction 
to  adjudge  a  contempt  against  Mr.  Shull  before  the 
Keller-Roth  case  was  actually  on  trial  on  the  merits! 

Second:  Was  the  warrant  of  commitment  under 
which  Mr.  Shull  was  incarcerated  irregular  in  form  or 
substance! 

We  ruled  in  favor  of  petitioner  on  the  last  ques- 
tion, holding  the  commitment  fatally  defective  in  nar- ' 
ration  of  facts,  to-wit,  the  questions  and 
Contempt:  answers  upon  which  the  judgment  of  the 
Commitment  lower  court  for  contempt  was  pronounced. 
on  Face.  This  conclusion  we  put  on  a  statute  (Sec. 

3884,  R.  S.  1909)  reading:  ''Whenever 
any  person  shall  be  committed  for  any  contempt  spe- 
cified in  this  chapter,  the  particular  circumstances  of 
his  offense  shall  be  set  forth  in  the  order  or  warrant 
of  commitment."  We  held  the  warrant  of  commit- 
ment in  judgment  dealt  in  mere  conclusions  relating 
to  the  oflFense  and  did  not  set  forth  its  ''particular  cir- 
cumstances.'*  We  refused  to  pass  upon  the  first  ques- 
tion, but  left  it  open,  and  open  it  is  to  this  day.  Hence, 
In  re  Shull,  supra,  is  not  res  adjudicata  on  the  ques- 
tion of  jurisdiction. 

(b)  Respondent  suggests  the  demurrer  to  the  evi- 
dence can  stand  on  the  narrow  technicality  that  the 
abstract     of     record      is     silent     on     the     contents 
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of  appellant's  reply  to  the  answer.  This 
Repfy  as  Contention  hinges  on  the  fact  that  the  rec- 
Admission.  ^j,^  shows  a  reply  was  filed,  but  passes  by 
its  allegations  sub  silentio.  Respondent  argues  that, 
for  aught  appearing  here,  the  reply  may  have  made 
admissions  fatal  to  appellant's  case  as  a  matter  of 
law,  and,  since  error  in  a  court  of  general  jurisdiction 
will  not  be  presumed,  it  is  open  to  legitimate  inference 
that  the  reply  was  in  terms  warranting  the  demurrer 
to  the  evidence.  But  we  decline  to  follow  that  lead. 
We  have  ruled  that  when  a  case  is  tried  (as  here)  as 
if  a  reply  is  in,  we  would  not  take  the  averments  of 
the  answer  on  new  matter  as  admitted.  [Roden  v. 
Helm,  192  Mo.  1.  c.  83  et  seq.]  If  respondent's  con- 
tention be  sound  he  was  entitled  to  a  judgment  on  the 
pleadings  at  the  outset.  As  he  did  not  ask  that,  but 
took  the  hazard  of  a  trial  on  the  merits,  it  must  be  pre- 
sumed he  was  not  entitled  to  such  judgment.  If  not 
'at  the  outset,  no  more  was  he  at  the  sequel.  He  must 
stand  or  fall  on  the  ruling  made  and  that  was  on  the 
evidence,  not  on  the  allegations  of  the  reply. 

The  point  is  disallowed  to  respondent. 

(c)    It  is  assigned  for  error  that  evidence  was  ex- 

<3luded  tending  to  show  that  Mr.  Boyd  prepared -or 

assisted  in  preparing  the  sheriff's  re- 

Pjjig^  turn  to  our  writ  of  habeas  corpus.    Ap- 

imprisonment:      pellant  insists  that  the  effect  of  that  act 
Habeas  Corpus:  i.       i  m        i  j^   *      ±i        ' 

Preparing  was  to  show  an  illegal  participation  in 

Return.  ^j^^  imprisonment  of  Mr.  Shull  by  pre- 

venting his  regaining  his  liberty.  The 
point  is  barren  of  substance.  There  was  no  attempt 
to  show  either  the  terms  of  the  return  or  that  Mr. 
Boyd  was  actuated  by  malice  or  advised  the  sheriff 
contrary  to  what  he  knew  the  facts  were.  Speaking 
of  the  return,  it  is  part  of  the  records  of  this  court  and 
we  have  examined  it.  It  is  entirely  neutral,  shows 
precisely  those  things  the  statute  requires  an  ofl5cer, 
holding  a  prisoner,  to  show  when  a  writ  of  habeas 
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corpus  issues,  to-wit,  the  authority  and  true  cause  of 
the  imprisonment  or  restraint  *' setting  forth  the  same 
at  large,  ^'  together  with  a  copy  of  the  warrant  of  com- 
mitment, etc.  [R.  S.  1909,  sec.  2456.]  Presumably 
the  sheriff  consulted  Mr.  Boyd  as  an  attorney.  He 
had  the  right  to  do  so  and  to  use  his  services  in  that 
capacity.  He  would  be  in  hard  lines  indeed  were  it  the 
law  that  he  could  not  take  legal  advice.  So,  Mr.  Boyd 
had  the  correlative  right  to  be  consulted  and  render 
service  to  the  oflScer  in  making  a  return  commanded 
both  by  our  writ  and  the  law. 

The  point  is  disallowed  to  appellant. 

(d)  Appellant's  main  contention  is  that  the  court 
was  without  jurisdiction  of  him  as  a  witness,  prior  to 
an  announcement  of  ** ready,'*  to  investigate  the  pres- 
ence of  the  tax  bills  in  court  under  the  subpoena  duces 
tecum,  hence  the  judgment  against  him  was  coram  non 
jndice.  It  is  agreed  on  all  hands  that  if  the  court  had 
jurisdiction  then  Mr.  Boyd  could  not  be  guilty  of  aid- 
ing, abetting  or  participating  in  an  attempt  outside  of 
the  law  to  imprison  Mr.  Shull.  The  question  has  sev- 
eral angles,  thus: 

(1)  That  the  court  had  power  to  issue  a  sub- 
poena duces  tecum  to  compel  not  only  the  appearance 
of  a  witness  but  the  production  of  pa- 
Subpoena  p^rs   as   an   essential   precedent   step 

Duces  Tecum:         f  x     xi      i.  •    i         j  • 

Preparatory  Icadmg  up  to  the  trial  and  m  prepara- 

Contempt:  *^^^  therefor,  goes  as  of  course.    It  is 

Punishment.  an  ancient  prerogative  of  courts,  time- 
honored  and  by  no  means  mildewed- 
That  the  court,  before  compelling  parties  to  announce 
for  trial,  may  ascertain  whether  its  process  has  been 
obeyed  is  not  only  common  sense,  but  is  a  usage  as  old 
as  the  existence  of  courts  and  is  one  needing  no  de- 
fense. To  this  end  witnesses  are  called  prior  to  an- 
nouncement for  trial.  To  call  for  the  presence  of  docu- 
ments ordered  produced  by  a  subpoena  duces  tecum 
in  nowise  differs  in  essence  and  quality  from  a  call  of 
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witnesses  themselves.  Says  Lord  Ellenborotjgh, 
Chief  Justice  of  the  King's  Bench,  over  a  hundred 
years  ago,  in  Amey  v.  Long,  9  East,  1.  c.  484 : 

''The  right  to  resort  to  means  competent  to  com- 
pel the  production  of  written,  as  well  as  oral,  testi- 
mony, seems  essential  to  the  very  existence  and  con- 
stitution of  a  court  of  common  law,  which  receives  and 
acts  upon  both  descriptions  of  evidence,  and  could  not 
possibly  proceed  with  due  effect  without  them.  And 
it  is  not  possible  to  conceive  that  such  courts  should 
have  immemorially  continued  to  act  upon  both,  without 
great  and  notorious  impediments  having  occurred,  if 
they  had  been  furnished  with  no  better  means  of  ob- 
taining written  evidence  than  what  the  immediate  cus- 
tody and  possession  of  the  party  who  was  interested 
in  the  production  of  it,  or  the  voluntary  favor  of  those 
in  whose  custody  the  required  instruments  might  hap- 
pen to  be,  afforded.'' 

In  a  lofty  conception  of  the  administration  of  jus- 
tice is  there  room  for  the  pestiferous  notion  that  a 
trial  is  a  trap  to  catch  a  party  litigant!  Must  he  an- 
nounce ready  before  he  knows  the  process  of  the  court 
has  been  obeyed,  which  said  process,  in  turn,  is  the  only 
means  the  law  provides  for  getting  ready!  Is  he  to 
announce  ready  only  to  find  in  the  thrall  and  throes  of 
the  trial,  when  too  late  to  help  himself,  that  papers 
essential  to  the  hearing  were  not  produced  under  a 
timely  subpoena!  Would  a  party  in  such  fix  be  en- 
titled to  a  continuance  when  he  had  not  used  diligence 
by  way  of  inquiry  in  preparation  for  trial,  or  must  he 
be  cast  as  of  course  because  he  cannot  go  on,  absent 
the  papers!  We  all  know  it  is  the  immemorial  right 
of  courts  to  see  that  their  process  has  been  obeyed  as 
a  preliminary  to  the  actual  trial  itself.  To  that  situa- 
tion the  maxim  applies :    Cursus  curiae  est  lex  curiae. 

Indeed  appellant,  as  we  read  the  record,  was  will- 
ing to  be  sworn  and  to  be  questioned  whether  he  had 
the  papers.    His  position  is  that  the  power  of  the  court 
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did  not  extend  beyond  the  simple  questions  and  an- 
swers: **Have  you  the  papers!''  **I  have  not.'' 
*'Did  you  have  them  when  you  were  served!"  *'No.'* 
Those  answers,  he  argued,  were  the  excuses  acquitting 
him  and  shutting  the  door  to  further  inquiry.  But  we 
do  not  so  understand  the  law.  Under  the  unhappy  and 
xmusual  circumstances  of  this  case,  neither  the  court 
nor  the  plaintiff  in  the  Keller-Roth  suit  was  required 
to  rest  satisfied  with  those  answers.  Nor  did  the  an- 
swer sift  the  matter.  Yea  is  yea,  and  nay  is  nay,  to  be 
sure,  but  the  inquiry  was  still  in  this  case:  was  **yea" 
true — was  * '  nay ' '  false  ?  What  had  he  done  with  them  f 
When!  It  was  not  for  the  witness,  but  for  the  court, 
to  judge  of  the  validity  of  the  excuse  and  before  the 
court  could  judge  he  should  hear  and  know.  Beside 
that,  and  this  is  close  home,  the  court  was  entitled  to 
know  if  the  papers  were  so  hid  or  disposed  of  that  a 
trial  was  impossible  at  that  time. 

Speaking  of  a  subpoena  diices  tecum,  Shabkey, 
J.,  in  Chaplain  v.  Briscoe,  13  Miss.  1.  c.  208,  says : 

''By  the  writ  of  subpoena  duces  tecum,  the  wit- 
ness is  compelled  to  produce  all  documents  in  posses- 
sion, unless  he  have  a  reasonable  excuse  to  the  con- 
trary, of  the  validity  of  which  excuse  the  court,  a»d 
not  the  witness,  is  to  judge.    [3  Stark,  on  Ev.  1721.] " 

It  was  ruled  in  Denton  v.  Erwin,  5  La.  Ann.  18, 
that  courts  are  bound  to  vindicate  and  maintain  the 
sanctity  of  their  judicial  proceedings  before  they  con- 
sider the  merits  of  cases. 

In  Bull  V.  Loveland,  the  Supreme  Court  of  Massa- 
chusetts, 27  Mass.  1.  c.  14,  speaking  through  Chief  Jus- 
tice Shaw,  made  this  apposite  pronouncement: 

'*  There  seems  to  be  no  difference  in  principle,  be- 
tween compelling  a  witness  to  produce  a  document  in 
his  possession,  under  a  subpoena  duces  tecum,  in  a 
case  where  the  party  calling  the  witness  has  a  right 
to  the  use  of  such  document,  and  compelling  him  to 
give  testimony,  when  the  facts  lie  in  his  own  knowl- 
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edge.  It  has  been  decided,  though  it  was  formerly 
doubted,  that  a  subpoena  duces  tecum  is  a  writ  of  com- 
pulsory obligation,  which  the  court  has  power  to  issue^ 
and  which  the  witness  is  bound  to  obey,  and  which  will 
be  enforced  by  proper  process  to  compel  the  produc- 
tion of  the  paper,  when  the  witness  has  no  lawful  or 
reasonable  excuse  for  withholding  it.  [Amey  v.  Long,. 
9  East,  473;  Corsen  v.  Dubois,  1  Holt's  N.  P.  R.  239.] 
But  of  such  lawful  or  reasonable  excuse  the  court  at 
nisi  prins,  and  not  the  witness,  is  to  judge.  And  when 
the  witness  has  the  paper  ready  to  produce,  in  obedi- 
ence to  the  summons,  but  claims  to  retain  it  on  the 
ground  of  legal  or  equitable  interests  of  his  own,  it  is 
a  question  to  the  discretion  of  the  court,  under  the 
circumstances  of  the  case,  whether  the  witness  ought 
to  produce,  or  is  entitled  to  withhold  the  paper." 

(2)  Jurisdiction,  I  think,  includes,  ex  necessitate 
ret,  the  power  to  pronounce  judgment  and  to  award 

remedies  provided  by  law  not  only  finally 
wh^^t^'it*^^"'  upon  the  cause  on  its  merits,  but  in  pro- 
includes,  ceedings  and  steps  necessarily  precedent 

and  incident  to  the  trial  on  the  merits,  in 
favor  of  or  against  persons  (for  instance  witnesses) 
brought  before  the  court  in  a  manner  sanctioned  by 
law.  [R.  S.  1909,' sees.  6369,  6370.]  Tersely,  jurisdic- 
tion is  the  authority  of  a  court  to  hear  and  decide. 

In  this  case  the  court  had  jurisdiction  of  the  sub- 
ject-matter of  the  Keller-Roth  suit ;  it  had  jurisdiction 
of  the  parties  to  that  suit ;  it  had  jurisdiction  to  issue 
the  subpoena  duces  tecum ;  by  the  issue  and  service  of 
that  subpoena  it  acquired  jurisdiction  of  Mr.  Shull 
and  his  refusal  to  answer  was  an  act  in  facie  curiae. 
That  by  necessary  implication  it  had  jurisdiction  to 
decide  questions  incident  to  the  essential  and  usual 
steps  in  that  suit  preceding  the  trial,  I  think  is  with- 
out a  shadow  of  doubt.  The  production  of  the  papers 
was  as  essential  as  the  production  of  the  witness  and 
for  this  court  to  say  that  the  nisi  prius  court  had  no 
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right  to  inquire  whether  the  papers  were  present  or 
within  reach  or  was  compelled  to  take,  without  further 
examination,  the  answer  of  the  witness  that  he  did  not 
have  them  as  the  be-all  and  end-all  of  the  matter  would 
be  a  lapse  into  judicial  nonsense.  The  very  object  of 
any  subpoena  at  all  is  to  bring  the  witness  **  under  the 
order  and  censure  of  the  court." 

Furthermore,  under  such  erroneous  view  of  the 
law  an  attorney,  who  had  invited  a  subpoena  duces 
tecum  (as  here)  and  who  knew  he  would  thereby  be 
required  to  produce  papers  instanter  (as  here)  could, 
by  the  swift  artifice  of  getting  a  little  ahead  of  the 
officer's  service,  toss  them  in  a  pigeonhole  or  coal  scut- 
tle or  slip  them  to  a  friend  and  not  only  stand  acquit 
under  the  formula  **I  have  not  got  them,'*  but  there- 
by he  could  impede  the  trial  on  one  hand  and  thwart 
justice  to  the  scandal  of  its  administration  on  the  other. 

The  inquiry  in  this  instance  did  not  go  beyond 
reasonable  bounds.  There  was  need  of  one.  The  court 
exercised  uncommon  patience  at  a  waste  of  time.  Ap- 
pellant's acts  were  so  inexcusable  and  regrettable  that 
any  Commentary  on  those  facts  would  weaken  their  ef- 
fect. 

Moreover,  the  maxim  is :  the  incidents  of  the  thing 
follow  tacitly.  [Beheret  v.  Myers,  240  Mo.  1.  c.  79.] 
Assxmiing  that  the  court  had  the  power  to  bring  in 
the  papers,  as  we  do,  then  an  incident  of  that  power 
would  be  to  see  if  they  had  come  (or  could  be  had), 
and  sift  and  weigh  any  excuse  offered.  It  has  always 
been  the  rule  that  when  a  clear  main  power  is  granted 
by  the  law,  everything  necessary  to  make  it  effectual 
to  attain  its  principal  end  is  necessarily  implied.  A 
^ant  of  power  is  to  be  construed  so  as  to  include 
the  authority  to  do  all  usual  things  necessary  to  ac- 
■complish  the  object  so  granted.  In*  re  Sanford,  236 
Mo.  1.  c.  692,  may  be  consulted  with  profit  on  this  head 
for  our  Brother  Woodson  has  there  marshaled  the  au- 
thorities on  that  rule  of  construction.    The  application 
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of  the  principle  is  constant  and  multiform.  [Chnrch 
V.  Hadley,  240  Mo.  1.  c.  695,  and  cases  cited ;  Ex  parte 
Marmaduke,  91  Mo.  1.  c.  251;  State  ex  rel.  v,  Perkins, 
139  Mo.  1.  c.  118;  Bank  v.  Bank,  244  Mo.  1.  c.  574.] 

The  premises  considered,  we  rule  that  information 
sought  for  by  the  questions  was  proper  and  within 
the  jurisdiction  of  the  court,  that  the  witness  could  be 
lawfully  required  to  give  it,  failing  in  which  and  there- 
by obstructing  and  impeding  the  proceedings  he  was 
subject  to  the  pains  and  penalties  prescribed  for  re- 
fusing to  answer.  [R.  S.  1909,  sec.  6372;  Bums  v» 
Superior  Court,  140  Cal.  1.] 

The  mere  fact  that  the  warrant  of  commitment 
was  irregular  on  its  face  in  not  complying  with  the 
statute,  cannot  be  held  to  hark  back  and  destroy  the  ju- 
risdiction of  the  court  to  an  extent  making  all  partici- 
pating in  the  hearing  guilty  of  a  trespass. 

(3)  We  pass  by  those  features  of  the  case  that 
bring  Mr.  Shull  dangerously  near  the  doctrine  of  the 
maxim  volenti  non  fit  injuria,  though  something  could 
be  said  on  that  score.  As  pointed  out  by  a  brother, 
there  is  a  faint  tang  or  suggestion  of  Dodson  and  Fogg 
tactics  in  the  record,  as  readers  can  see  who  recall  the 
animated  scene  in  their  chambers.  Freeman's  Court, 
Comhill,  in  the  year  1830,  anent  the  celebrated  Martha 
Bardell  affair  as  reported  by  Dickens 

Tm'Vlsonmenf         ^^^^^'  ^^^''   ^^^'   ^^^    ^^^^    ^^**^  ^^ 

Rights  of  '  eye  to  damages)  they  invited  both  slan- 
contempt^"  der  and  assault  from  Samuel  Pickwick* 

Proceedings.  But  putting  that  to  one  side  and  com- 
ing closer  home,  at  least  Mr.  Shull  was 
his  own  jailor,  this  by  virtue  of  the  law  and  the  terms 
of  the  order  of  conunitment.  Speaking  in  figure,  he 
had  in  his  pocket  the  key  to  his  own  cell.  He  could  re- 
lease himself  instantly  by  testifying. 

We  concede  to  appellant  the  general  principle  that 
all  wrong-doers  who  aid,  abet  or  participate  in  a  tres- 
pass are  liable,  and  pass  by  without  discussing  the 
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question  whether  on  the  facts  Mr.  Boyd  was  in  any 
just  sense  an  aider,  abettor  or  participator  in  issuing 
the  irregular  commitment  within  the  doctrine  of  such 
cases  as  Clark  v.  Thompson,  160  Mo.  461,  and  Brueck- 
ner  v.  Frederick,  109  Mo.  App.  614.  Something  might 
be  said  on  both  sides  of  that  proposition ;  for  instance, 
was  not  the  mere  fact  that  the  warrant  was  lacking  in 
form  and  not  regular  to  the  ultimate  gain  of  appel- 
lant!  Suppose  it  had  been  regular,  in  what  fix  would 
Mr.  Shull  have  been  under  the  view  we  have  taken  T 
In  that  view  of  it  the  irregularity  complained  of  is  a 
two-edged  sword  cutting  both  ways;  for  if  the  com- 
mitment bound  him  with  bonds,  the  irregularity  was 
a  blessing  in  disguise,  for  it  is  the  very  thing  that 
finally  cut  them  in  twain.  We  concede  to  appellant 
the  proposition  that  in  an  action  for  false  inaprison- 
ment  as  a  general  rule  want  of  probable  cause  and  the 
presence  of  a  malicious  motive  are  not  necessarily  in- 
volved (Boeger  v.  Langenberge,  97  Mo.  390) ;  and  come 
to  the  proposition  whether  under  the  peculiar  record 
facts  of  this  case  Mr.  Boyd,  in  the  exercise  of  his  rights 
as  an  attorney  at  law  representing  his  client  Mrs.  Kel- 
ler, could  be  held  liable  in  this  action.  That  something 
is  due  to  the  office  and  function  of  an  attorney  moving 
in  the  usual  professional  orbit,  so  long  as  those  func- 
tions are  performed  in  good  faith  and  have  the  honest 
purpose  of  protecting  the  interests  of  his  client,  is  an 
accepted  doctrine  of  the  law,  applicable  here.  [Camp- 
bell V.  Brown,  2  Woods,  349.]  In  Peck  v.  Chouteau^ 
91  Mo.  138,  there  was  a  count  for  false  imprisonment 
and  the  above  doctrine  was  laid  down  with  the  ap- 
proval of  Justice  Bradley's  exposition  of  the  law  in 
that  regard  in  the  Campbell-Brown  case,  to-wit:  **If 
attorneys  cannot  act  and  advise  freely  and  without 
constant  fear  of  being  harassed  by  suits  and  actions 
at  law,  parties  could  not  obtain  their  legal  rights.  ^'^ 
[p.  152.]  In  the  Peck-Chouteau  case  the  doctrine  of 
Bumap  V.  Marsh,  13  111.  1.  c.  538,  to  the  same  effect,  is: 
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also  approved.  [Q.  v.]  The  instant  case  is  quite  bar- 
ren of  any  evidence  of  malice.  That  probable  cause 
existed  is  also  apparent. 

But  we  have  pursued  the  matter  far  and,  the 
premises  all  in  mind,  nothing  is  left  but  to  pronounce 
judgment  which  we  now  do,  viz.,  the  demurrer  was 
well  ruled  and  the  judgment,  nisi,  should  be  affirmed. 
It  is  so  ordered.    All  concur. 


JAMES  A.  GIBSON,  Curator  of  Estate  of  WILLIAM 
T.  JONES,  V.  SAMUEL  S.  SHULL,  Appellant. 

Division  One,  June  28,  1913. 

1.  SETTING  ASIDE  DEED:  Mental  Incapacity:  Questions  of 
Fact:  Deference  to  Chancellor.  The  Supreme  Court  Is  not 
bound  by  the  findings  of  the  chancellor  to  the  effect  that  the 
grantor  of  a  deed  was,  because  of  his  long  and  continuous 
use  of  ardent  spirits,  mentally  incapacitated  to  make  a  deed; 
but  where  the  testimony  is  oral,  the  chancellor  who  faces  the 
witnesses  is  in  a  better  position  than  is  the  Supreme  Court  to 
Judge  their  credibility,  and  where  their  testimony  is  amply 
sufficient  to  justify  the  finding  that  the  grantor  was  not  men- 
tally capable  of  making  the  deed,  the  court,  following  its 
usual  custom,  will  accept  such  finding,  unless  there  be  some 
other  good  reason  for  disturbing  it 


:    Necessary   Plaintiff:    Curator:    Grantor  of   Unsound 

Mind:  No  Demurrer:  Waiver.  Title  to  the  land  of  an  un- 
sound person  is  in  him  and  not  in  his  curator;  and  a  suit 
to  set  aside  a  deed  made  by  a  grantor  who  has  been  adjudged 
a  person  of  unsound  mind  by  the  probate  court,  on  the  ground 
that  he  was  mentally  incapacitated  to  make  such  deed,  should 
be  brought  in  his  name,  and  not  in  the  name  of  his  curator; 
but  where  the  petition  shows  on  its  face  that  the  action  is 
brought  in  the  name  of  the  curator  personally,  the  defect  of 
parties  should  be  raised  by  demurrer,  and  if  not  so  raised  it  is 
considered  waived.  It  cannot  be  raised  by  an  answer  which 
is  a  general  denial. 

:   Appointment    of    Curator:    Record    Not    Preserved. 

Where  the  record  of  the  probate  court  appointing  the  plaintiff 
curator  of  the  estate  of  the  person  of  unsound  mind  whose 
deed  to  land  the  suit  seeks  to  have  set  aside,  was  admitted 
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in  evidence,  the  legality  of  the  curator's  appointment  will 
be  assumed  and  the  rightful  action,  of  the  trial  court  will 
be  presumed,  if  appellant  omits  from  his  abstract  the  record 
of  the  probate  court  which  resulted  in  the  curator's  appoint- 
ment. 

4.   :    :    Appointment    After    Execution    of    Deed. 

In  a  suit  to  set  aside  a  deed  on  the  ground  that  the  grantor 
was  of  unsound  mind,  the  record  of  the  probate  court  is 
competent  for  the  purpose  of  showing  the  due  and  legal 
appointment  as  curator  of  the  person  who  brings  the  suit 
on  behalf  of  such  mentally  incapacitated  person,  notwith- 
standing the  appointment  was  made  a  few  days  after  the  date 
of  the  alleged  deed. 

6.  :   Cause  of  Action:   Sufffciency  of  Petition:   In  Statu 

Quo:  Taking  Advantage  of  Incapacity.  A  petition  that  states 
the  grantor  in  a  deed  was  of  unsound  mind  at  the  time  it 
was  executed,  that  the  deed  was  given  without  consideration 
and  that  it  constitutes  a  cloud  upon  said  grantor's  title,  states 
a  cause  of  action  for  annulling  the  deed.  The  allegation  that 
the  deed  was  without  consideration  and  constitutes  a  cloud 
on  the  grantor's  title,  states  a  cause  of  action  for  setting  aside 
the  deed,  whether  the  grantor  was  of  sound  or  unsound  mind. 
Nor  does  the  petition  fail  to  state  a  cause  of  action  because 
it  nowhere  states  the  plaintiff's  ability  or  willingness  to  place 
the  defendant  in  statu  quo  or  that  defendant  knew  the 
grantor  was  insane  and  took  advantage  of  him. 

6.   :  :  Judgnnent:   No  Prayer  to  Restore  Status  Quo: 

Prayer  for  General  Relief.  Where  a  court  of  equity,  by  a  bill 
which  states  a  cause  of  action  for  setting  aside  a  deed,  acquires 
Jurisdiction,  it  will  not  release  it  until  full  equity  has  been 
done,  if  the  petition  contains  a  prayer  for  general  relief.  In 
such  case  the  court  will  hear  the  evidence  and  grant  the  relief 
to  which  plaintiff  is  entitled.  So  where  the  petition  stated  a 
cause  of  action  for  setting  aside  a  deed,  although  it  contained 
no  allegation  of  a  willingness  or  ability  to  restore  the  status 
quo,  a  Judgment  holding  the  grantor  of  unsound  mind  and 
requiring  him  to  reimburse  the  grantee  to  the  extent  of  the 
money  he  paid  for  the  deed,  with  interest,  was  proper,  and 
will  be  upheld,  where  authorized  by  the  evidence. 

7.  :  Grantor  Non  Compos  Mentis.    The  deed  of  a  grantor 

of  unsound  mind  at  the  time  it  was  made,  may  be  avoided, 
though  he  had  not  at  that  time  been  adjudged  of  unsound  mind. 

Z,   :  Agent:  Fiduciary  Relation:  Burden.    Where  an  agent 

buys  land  from  his  principal  a  confidential  relation  exists,  which 
places  upon  the  agent  the  burden  of  showing  the  transaction 
was  equitable  and  fair. 

251  Mc— «1 
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Appeal  from  Buchanan  Circuit  Court. — Hon.  Lucien 
J.  Eastin,  Judge. 

Apfibmbd. 

Warren  Rogers  for  appellant. 

(1)  The  petition  filed  in  this  case  is  wholly  bad. 
The  curator  seeks  to  sue  in  his  own  name  as  such. 
That  he  cannot  do.  Reed  v.  Wilson,  13  Mo.  28 ;  Koenig 
V.  Union  Depot  Co.,  194  Mo.  572;  Webb  v.  Hayes,  166 
Mo.  50.  (2)  There  was  no  appointment,  in  law,  of  a 
curator  of  Jones.  *'A  probate  court  shall  have  no 
jurisdiction  to  inquire  into  the  sanity  of  a  person  who 
owns  no  property.''  R.  S.  1909,  sec.  474.  No  part  of 
the  record  of  the  probate  court  shows  that  that  court 
found  Jones  was  owner  of  any  property  or  that  any 
such  showing  was  made  to  the  probate  court.  The  pe- 
tition, if  any  was  filed,  on  which  a  hearing  was  based, 
is  not  shown  by  any  record  in  evidence.  There  was  no 
legal  appointment.  (3)  The  probate  record  shows 
that  Jones  was  not  in  that  court  at  the  inquest.  That 
record,  also,  fails  to  show  that  he  was  '*  notified  of  the 
proceeding'*  in  that  court  against  him  looking  to  the 
ascertainment  of  his  condition,  giving  him  time  to  de- 
fend himself,  or  in  any  way  setting  a  day  for  him  to 
appear  in  said  matter  in  said  court.  This  failure  may 
have  been  attempted  to  be  excused  by  the  recital  in 
the  record  that:  ''The  said  William  T.  Jones,  being 
unable  to  appear  in  open  court,"  etc  The  recital 
aforesaid  follows  the  language  of  the  statute  (Sec.  476, 
R.  S.  1909),  but  that  clause  of  the  statute  is  unconsti- 
tutional. Hunt  V.  Searcy,  167  Mo.  158.  (4)  The  pe- 
tition fails  to  state  facts  sufficient  to  constitute  a  cause . 
of  action  in  that  it  nowhere  appears  from  the  petition 
that  there  is  an  ability  and  willingness  on  the  part  of 
plaintiff  to  place  the  defendant  in  statu  quo,  or  that 
the  defendant  knew  that  the  ward  was  insane  at  the 
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time  of  the  transaction  in  question  and  took  advantage 
of  him.  Jamison  v.  CuUigan,  151  Mo.  410;  Wells  v. 
Mutual  Assn.,  126  Mo.  630 ;  Banking  Co.  v.  Loomis,  140 
Mo.  App.  73;  Rhoads  v.  Fuller,  139  Mo.  179.  (5)  It 
was  error  for  the  court  to  permit  the  introduction  of 
the  probate  court  proceedings  held  several  days  after 
the  land  had  been  deeded  to  appellant,  for  the  pur- 
pose of  showing  or  bearing  on  the  condition  of  Jones's 
mind  at  the  time  of  such  sale  or  any  other  time. 
Rhoads  v.  Fuller,  139  Mo.  179. 

E.  M.  Swartz  and  Mytton  d  Parkinson  for  re- 
spondent. 

(1)  Technically,  the  title  of  the  cause  should  have 
been  Jones,  by  his  curator,  plaintiff,  but  the  error  ap- 
peared on  the  face  of  the  petition  and  the  defect  was 
waived  when  appellant  answered.  He  could  only  have 
raised  this  question  by  demurrer.  Baxter  v.  Transit 
Co.,  198  Mo.  1;  Taylor  v.  Pullen,  152  Mo.  434;  Jones 
V.  Steele,  36  Mo.  324.  (2)  The  probate  records  were 
introduced  but  appellant  failed  to  incorporate  them  in 
the  bill  of  exceptions.  (3)  Tl^e  petition  does  state  a 
cause  of  action,  that  the  deed  was  without  considera- 
tion. That  Jones  was  of  unsound  mind,  and  incapa- 
ble of  managing  his  affairs  is  assumed,  in  the  absence 
of  demurrer,  that  defendant  knew  his  condition,  and 
after  verdict  it  is  implied,  and  when  he  failed  to  de- 
mur, he  waived  the  insuflBciency  of  the  allegation.  Ly- 
cett  V.  Wolff,  45  Mo.  App.  489.  Furthermore,  the  evi- 
dence disclosed  that  appellant  did  not  deal  fairly; 
sufficiently  so  to  draw  the  inference  that  appellant  was 
bound  to  know  that  he  was  dealing  with  an  imbecile. 
Besides,  the  deed  was  without  consideration  and  so 
found  by  the  court.  The  judgment  simply  recites  that 
Shull  paid  to  Jones  $216.50,  but  not  on  the  conveyance, 
and  requires  that  said  Shull  be  reimbursed  his  out- 
lay.    ShuU  had  taken  two  deeds  from  Jones  to  the 
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same  land  and  had  advanced  him  money  from  time 
to  time.  The  respondent  is  bound  by  the  judgment  to 
repay  the  $216.50,  although  the  pleadings  do  not  ten- 
der it  back  nor  demand  reimbursement;  but  appel- 
lant cannot  complain  because  it  places  him  in  statu 
quo.  The  judgment  sustains  the  allegations  in  the  pe- 
tition. The  respondent  admits  that  under  the  author- 
ities of  this  State  a  deed  from  a  non  compos,  not  un- 
der guardianship,  is  voidable  only,  especially  where  a 
good  and  fair  price  is  paid.  22  Cyc.  1171;  Lock  v. 
Brecht,  166  Mo.  242;  Rhodes  v.  Fuller,  139  Mo.  179;. 
Younger  v.  Skinner,  14  N.  J.  Eq.  389.  Surely  the  ap- 
pellant cannot  claim  to  come  within  the  above  rule 
in  this  case.  The  transaction  shows  that  no  man  of  or- 
dinary prudence  would  have  engaged  in  it.  It  was, 
therefore,  of  no  validity,  and  it  was  unnecessary  to 
tender  back  what  had  been  received.  Halley  v.  Troes- 
ter,  72  Mo.  73. 

GRAVES,  J.— Plaintiff  is  the  duly  qualified  cu- 
rator  of  William  T.  Jones,  who  was  declared  to  be  of 
unsound  mind  by  the  probate  court  of  Buchanan  coun- 
ty in  July,  1909.  Plaintiff,  as  curator,  sues  to  have 
set  aside  a  certain  deed  made  by  Jones  to  Shull  for  an 
undivided  three-fourths  interest  in  forty  acres  of  land 
in  Buchanan  county  on  the  ground,  as  stated  in  the 
petition : 

*'That  at  the  time  of  said  conveyance  the  said  Wil- 
liam T.  Jones  was  of  unsound  mind  and  incapable  of 
contracting  and  incapable  of  managing  his  affairs; 
that  there  was  no  consideration  for  said  deed;  that 
Samuel  S.  Shull  has  placed  said  deed  of  record  in 
book  385  at  page  194  in  the  Recorder's  office  of  Buch- 
anan county,  Missouri,  and  the  same  now  constitutes  a 
cloud  upon  the  title  of  curator's  said  ward." 

The  answer  was  a  general  denial. 

There  was  proof  pro  and  con  on  the  mental  con- 
dition of  Jones  at  the  date  of  the  deed,  as  well  as  of 
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circumstances  tending  to  show  that  defendant  took 
advantage  of  Jones's  mental  condition, 
ch^^*^*"!? ^  *®  a  condition  superinduced  by  long  and 
continuous  use  of  ardent  spirits.  It 
will  suffice  to  say  that  the  proof  upon  the  question  of 
mental  condition  is  such  that  we  will  not  dispute  the 
judgment  of  the  chancellor  nisi,  who  faced  the  wit- 
nesses, and  was  in  a  better  position  than  are  we  to 
judge  the  credit  to  be  given  to  them.  The  evidence 
will  amply  justify  the  finding  that  Jones  was  not  men- 
tally capable  of  making  a  deed,  when  this  deed  was 
executed,  and  whilst  we  are  not  bound  by  the  finding 
below  this  court  does  not  usually  disturb  such  find- 
ings unless  we  can  point  to  some  good  reason  there- 
for. Under  the  facts  we  do  not  feel  like  this  finding 
and  judgment  should  be  disturbed,  unless  some  of  the 
more  technical  reasons  assigned  by  defendant  are 
found  to  be  of  substantial  force. 

This  shortly  states  the  case,  leaving  for  the  opin- 
ion a  recital  of  such  pertinent  facts  as  may  be  required 
for  the  disposition  of  the  points  suggested  supra. 
These  points  we  take  in  their  order. 

I.    Respondent  seriously  contends  that  we  should 

affirm  this  judgment  because  the  defendant  has  not 

presented  to  us  all  the  testimony  in  the  case,  but  has 

presented  only  garbled  excerpts  thereof.      In  equity 

cases  our  rule  requires  a  full  presenta- 

o*'*i^*T'  f  *^^^  ^^  ^^^  evidence  to  this  court  for  the 
Testimony.  very  good  reason  that  in  such  case  the 
trial  here  is  to  the  effect  of  a  trial  de 
novo.  In  other  words,  whilst  we  look  upon  the  find- 
ing in  the  lower  court  as  persuasive,  we  do  not  allow 
it  to  be  binding,  unless  our  minds  run  with  the  chan- 
cellor below  on  the  facts,  or  unless  the  facts  are  con- 
fficting  and  close  and  we  yield  to  his  judgment  because 
of  his  better  position  to  judge  of  the  credibility  of  the 
respective  witnesses.      In  this  case  we  yield  to  the 
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judgment  of  the  chancellor  trying  it  below  upon  the 
facts  pro  and  con  on  the  question  of  mental  condition 
at  the  date  this  alleged  deed  was  made.  Upon  this 
question  the  court  found: 

**The  court  finds  and  decrees  that  the  said  Wil- 
liam T.  Jones  was  of  unsound  mind,  incapable  of  con- 
tracting and  incapacitated  from  managing  his  affairs 
at  the  time  of  the  execution  of  the  purported  convey- 
ance dated  June  10, 1909,  whereby  he  purported  to  con- 
vey to  Samuel  S.  Shull,  the  defendant,  the  undivided 
three-fourths  interest  of  land  of  the  northeast  quarter 
of  the  northwest  quarter  of  section  twelve,  township 
fifty-six,  range  thirty-six,  Buchanan  county,  Missouri, 
which  said  conveyance  is  of  record  in  the  Recorder's 
office  of  Buchanan  county,  Missouri,  in  Book  385  at 
page  194.*' 

We  are  not  prepared  to  say,  however,  that  the 
^dence  is  not  sufficiently  abstracted  for  us  to  place 
ourselves  in  the  position  of  the  chancellor,  nisi,  if  we 
deemed  it  necessary  to  review  the  facts  in  full,  and 
declare  a  different  conclusion  from  those  facts.  Such 
being  the  status  of  the  abstract  we  overrule  this  con- 
tention of  the  respondent,  and  will  take  up  the  ob- 
jections of  the  defendant  to  this  finding  and  judgment, 

n.    First  we  are  met  with  the  proposition  that  the 

suit  is  in  the  name  of  the  curator  personally,  and  for 

that   reason   the   judgment   cannot    stand. 

Defect  of      The  style  of  the  case  is  indicated  by  the 

caption  at  the  beginning  of  the  opinion.  In 

the  petition  we  find  this  statement: 

**Now  at  this  day  comes  James  A.  Gibson,  cu- 
rator of  the  estate  of  William  T.  Jones,  of  unsound 

mind,  and  states  that  heretofore,  to-wit  on  the  

day  of  July,  1909,  his  ward,  said  WUliam  T.  Jones, 
was  duly  and  legally  declared  to  be  of  unsound  mind 
and  incapable  of  managing  his  affairs,  by  the  probate 
court  of  Buchanan  county,  Missouri;  that  thereupon 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  487 

Gibson  Y.  ShulL 

the  petitioner  James  A.  Gibson,  was,  by  the  probate 
court  of  said  county,  duly  and  legally  appointed  cu- 
rator of  the  estate  of  said  William  T.  Jones,  and  the 

said  James  A.  Gibson  thereupon,  on  said day  of 

July,  1909,  did  then  and  there  duly  qualify  as  such 
curator  and  enter  upon  the  discharge  of  his  duties 
as  such,  and  now  is  duly  acting  in  that  capacity.*' 

Defendant  in  the  brief  says  that  the  petition  is 
wholly  bad,  because  the  curator  sues  in  his  own  name, 
rather  than  in  the  name  of  his  ward.  It  is  true  that 
the  title  to  property  is  in  the  ward  and  not  in  the  cu- 
rator. It  is  also  true  that  the  action  should  be  in 
the  name  of  the  ward,  rather  than  that  of  the  cu- 
rator. [Webb  V.  Hayden,  166  Mo.  1.  c.  50,  and  cases 
cited;  Judson  v.  Walker,  155  Mo.  166,  and  cases  cited. J 

In  this  case,  however,  there  is  another  matter  of 
moment.  If  there  was  a  defect  in  the  petition  in  this 
regard  it  was  one  which  was  patent  upon  the  face 
thereof,, and  such  question  is  waived  unless  there  is 
a  special  plea  thereto.  [Baxter  v.  Transit  Co.,  198 
Mo.  1.  c.  8.]  A  general  denial  for  an  answer,  as  in 
the  case  here,  does  not  preserve  the  point.  In  the 
Baxter  case,  supra,  this  court  in  commenting  upon  the 
position  of  Mr.  Pomeroy  on  the  code  practice  (Pome- 
roy  Code  Rem.,  4  Ed.),  and  after  stating  the  position 
of  that  author,  thus  speaks  of  and  quotes  from  the  au- 
thor : 

**The  learned  law-writer,  although  he  regards  the 
Code  as  in  itself  a  complete  system  depending  for 
nothing  upon  the  common  law,  yet  .  .  .  recognizes 
fully  .  .  .  the  essential  difference  between  matters 
that  may  be  pleaded  to  abate  the  suit,  and  matters 
pleaded  to  defeat  the  cause  of  action,  the  only  differ- 
ence between  the  Code  and  the  common  law  in  respect 
io  them  being  the  manner  and  the  order  in  which  they 
are  pleaded  and  the  issues  tried.  And  on  pages  813- 
14,  he  says:  *The  non-joinder  of  necessary  parties 
cannot  be  proven  under  the  general  denial    .    .    .    The 
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defense  that  the  plaintiff  is  not  the  real  party  in  in- 
terest is  new  matter;  .  .  .  and  in  an  action  by  an 
executor  or  administrator,  the  general  denial  does  not 
put  in  issue  the  plaintiff's  title  to  sue.*  *' 

So  we  say  in  this  case,  the  general  denial  in  the 
answer  did  not  place  in  issue  the  plaintiff's  title  to 
sue.  It  could  have  and  should  have  been  raised  by 
demurrer,  and  not  being  so  raised  was  waived.  It  is 
also  true  that  a  next  friend  has  no  title  to  the  prop- 
erty  involved  in  the  suit.  In  Taylor  v.  PuUen,  152  Mo. 
1.  c.  439,  Gantt,  p.  J.,  says : 

''In  Rogers  v.  Marsh,  73  Mo.  1.  c.  70,  it  was  ruled 
that  this  objection  was  in  the  nature  of  an  aflBrmative 
defense  and  not  available  under  a  mere  general  de- 
nial. In  Glowers  v.  Railroad,  21  Mo.  App.  1.  c.  216, 
Judge  RoMBAXJER  commenting  on  this  last  mentioned 
case,  said:  'It  was  held  that  this  objection  is  one  for 
defect  of  parties  plaintiff,  and  is  waived  under  the 
statute,  unless  saved  by  special  demurrer,  or  by  an- 
swer. This  last  decision  is  not  only  in  conformity 
with  the  more  liberal  views  marking  recent  decisions, 
which  disregarded  purely  technical  objections  in  arriv- 
ing at  the  true  merits  of  a  controversy,  but  is  further- 
more the  last  controlling  decision  of  our  Supreme 
Court." 

We  are  therefore  constrained  to  hold  that  the  de- 
fendant, by  answering  the  petition  and  not  specially 
pleading  this  defect  in  the  petition,  has  waived  the 
point 

m.    The  record  of  the  probate  court  of  Buchanan 

county  showing  the  appointment  of  Gibson  as  curator 

of  Jones  appears  to  have  been  introduced  in  evidence, 

but  the  appellant  failed  to  incorporate  it 

of^cTurSor"*     ^  *^®  ^^^^  ^^  exceptions.    Appellant  now 
raises  the  question  that  there  was  no  le- 
gal appointment.    This  is  a  barren  contention  for  two 
reasons:     (1)  because  the  appellant  has  waived  the 
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question  as  held  in  our  paragraph  two;  and  (2)  be- 
cause he  has  seen  fit  to  bring  a  record  here  which 
shows  that  these  records  were  introduced  in  evidence, 
but  does  not  bring  the  records  themselves.  Under  such 
circumstances  the  rightful  action  of  the  court  nisi  will 
be  presumed. 

IV.  Notwithstanding  the  fact  that  the  defendant 
has  failed  to  abstract  the  probate  court  records,  he 

further  insists  that  the  trial  court  erred 
Evidence:  in  permitting  them  to  be  introduced.  This 
Probate  point  is  covered  by  the  preceding  para- 

Court.  graph  and  we  will  not  go  further.     The 

record  was  at  least  competent  to  show  the 
due  and  legal  appointment  of  Gibson  as  curator,  and 
this  is  true  notwithstanding  the  fact  that  the  appoint- 
ment was  made  a  few  days  after  the  date  of  the  al- 
leged deed 

V.  It  is  next  urged  that  the  petition  fails  to  state 

a  cause  of  action  for  reasons  other  than 

Cancelling        the  fact  that  the  suit  is  brought  in  the 

Cause  of  name  of  Gibson,  curator,  rather  than  in 

Action.  |.jj^  name  of  Jones.     This  point  is  thus 

made  by  appellant: 

''The  petition  fails  to  state  facts  suflScient  to  con- 
stitute a  cause  of  action  in  that  it  nowhere  appears 
from  the  petition  that  there  is  an  ability  and  willing- 
ness on  the  part  of  plaintiff  to  place  the  defendant  in 
statu  quo,  or  that  the  defendant  knew  that  the  ward 
was  insane  at  the  time  of  the  transaction  in  question 
and  took  advantage  of  him,  hence  defendant's  objec- 
tion on  that  ground  to  the  introduction  of  any  evidence 
in  the  case  should  have  been  sustained.'' 

It  occurs  to  us  that  the  defendant  is  confounding 
the  pleadings  with  the  proof  in  making  this  challenge 
as  against  the  petition.  The  petition  does  state  a  cause 
of  action  in  equity.  It  states  that  Jones  was  of  un- 
sound mind  and  that  the  deed  was  given  without  con- 
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sideration,  and  is  a  cloud  upon  Jones's  title.  That 
the  petition  states  a  cause  of  action  in  equity  cannot 
be  questioned.  Courts  of  equity  may  set  aside  deeds 
for  want  of '  consideration,  when  such  instrument 
creates  a  cloud  upon  the  title.  This  is  true  whether 
the  grantor  be  of  sound  or  unsound  mind.  It  there- 
fore appears  that  the  petition  is  not  defective  in  so 
far  as  stating  a  cause  of  action  is  concerned.  The 
real  question  is  as  to  whether  the  judgment  can  be  sus- 
tained under  the  petition.    This  question  we  take  next 

VI.    TVe  have  heretofore  set  out  a  portion  of  the 

judgment,  in  which  it  was  found  that 

^f*D^*d**'^"         Jones    was    mentally    incompetent    to 

Judgment:  make  a  deed  at  the  time  the  deed  in 

Roimbursement.    q^^stion  was  made.      In  addition  the 

judgment  further  found  and  decreed: 

**The  court  finds  that  said  purported  conveyance 
of  record  as  aforesaid  is  a  cloud  upon  the  title  of  the 
said  William  T.  Jones  and  the  same  is  by  the  court 
declared  invalid  and  for  naught  held  and  is  so  ad- 
judged, cancelled  and  removed,  so  as  to  be  wholly  in- 
effective and  constitute  no  cloud  whatever  on  said  ti- 
tle. 

**The  court  further  finds  that  upon  the  execution 
of  said  purported  conveyance  by  the  said  William  T. 
Jones  the  said  Samuel  S.  ShuU  defendant,  paid  to  the 

said  WUliam  T.  Jones  on  the day  of  June,  1909, 

the  sum  of  $216.50,  and  it  is  further  ordered  and  de- 
creed by  the  court  that  the  said  plaintiff  shall  reim- 
burse the  said  Samuel  S.  Shull  the  said  sum  of  $216.50, 
with  interest  at  the  rate  of  six  per  cent  per  annum 
thereon  from  and  after  the  16th  day  of  June,  1909,  by 
the  payment  of  said  sum  and  interest  to  the  clerk  of 
this  court  to  the  use  of  the  said  Samuel  S.  Shull. 

**  Wherefore  the  court  finds  for  the  plaintiff  as 
•aforesaid  with  costs  of  suit  and  have  execution  there- 
of.^^ 
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The  evidence  clearly  discloses,  even  upon  defend- 
ant's theory,  that  Jones  made  Shnll  his  agent  to  sell 
this  property;  that  whilst  that  relation  existed,  Shnll 
claims  to  have  bought  the  property,  for  a  price  which 
the  trial  court  could  readily  find  to  have  been  inade- 
quate. In  other  words,  a  confidential  relationship,  i.  e., 
that  of  principal  and  agent  is  shown,  and  this  of  itself 
placed  the  burden  upon  Shull  to  show  that  ihe  deal 
between  him  and  his  client  was  equitable  and  fair.  Of 
this  the  trial  court  had  the  right  to  judge,  if  the  plead- 
ings permitted  such  judgment,  and  this  to  our  mind  is 
the  serious  question  in  the  case.  Jones  had  not  been 
declared  non  compos  at  the  date  of  the  deed.  But,  if 
as  a  fact  he  was  non  compos,  his  deed  could  have  been 
avoided.  The  petition  it  is  true  does  not  oflfer  to  place 
Shull  in  statu  quo,  but  the  judgment  does  so  place  him. 
The  petition,  being  one  in  equity,  prays  for  general 
relief.    It  says  in  the  prayer : 

**  Wherefore,  plaintiff  prays  the  court  to  set  aside 
said  deed  and  to  hold  the  same  for  naught,  and  for 
such  other  orders  and  judgments  in  the  premises  as 
to  the  court  shall  seem  just  and  proper.*^ 

The  real  question,  therefore,  in  this  case  is, 
whether  or  not,  under  this  petition  and  its  prayer  for 
general  relief,  the  court  had  the  right  to  enter  the 
judgment  which  was  entered.  This  judgment  indi- 
cated that  the  court  found  as  a  matter  of  fact  that 
Shull  dealt  with  a  person  non  compos,  and  that  on 
such  deal  he  paid  out  $216.50,  for  which  he  should  be 
reimbursed.  Such  finding  was  amply  authorized  by 
the  evidence,  but  was  it  proper  under  the  petition? 
We  think  so.  When  courts  of  equity,  by  a  bill  prop- 
erly framed,  acquire  jurisdiction  of  a  cause,  such  ju- 
risdiction will  not  be  released  until  full  equity  has 
been  done,  if  there  be  a  prayer  for  general  relief,  as 
there  is  in  the  instant  case.  This  is  true,  although  the 
plaintiff  asks  for  some  kind  of  relief  which  cannot  be 
granted.    In  such  case  the  court  will  hear  the  facts  and 
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grant  the  relief  to  which  he  may  be  entitled.  [Holland 
V.  Anderson  et  al.,  38  Mo.  1.  c.  58 ;  Phillips  v.  Jackson, 
240  Mo.  1.  c.  336.] 

Following  this  time-honored  nile  in  equity  cases, 
we  are  impressed  that  the  judgment  here  is  within 
the  purview  of  the  pleadings,  and,  as  we  have  held 
that  we  will  not  disturb  it  upon  the  facts,  it  must 
stand. 

These  paragraphs  cover  the  substantial  objections 
of  the  defendant.  There  are  others  which  we  deem 
it  unnecessary  to  discuss.  From  it  all  we  are  con- 
vinced that  the  trial  court  reached  a  righteous  judg- 
ment in  this  case,  and  that  it  should  be  aflBrmed.  It  is 
so  ordered.    All  concur. 


J.  H.  BAYLESS  et  al.  v.  JUSTUS  GlBBS  et  aL, 
Appellants. 

Division  One,  June  28,  1913. 

1.  SWAMP  LANDS:  Saie  for  Fifty  Cents  an  Acre:  Void.  Neither 
the  county  court  of  Butler  county,  nor  any  commissioner  aih 
polnted  by  It,  had  any  authority  In  November,  1867,  to  sell 
for  fifty  cents  per  acre  any  swamp  lands  lying  within  said 
county,  granted  to  Missouri  by  act  of  Congress,  and  by  the 
State  donated  to  said  county  by  the  Act  of  1853,  Laws  1852-3, 
p.  108,  "upon  the  terms  and  provisions"  stated  in  the  act  of 
March  3,  1851,  Laws  1850-1,  p.  238;  for  said  last  act  "provided 
that  said  scrip  shall  in  no  Instance  be  sold  for  a  less  amount 
than  one  dollar  per  acre."  The  clear  purpose  of  the  limitation 
was  to  prevent  the  swamp  lands,  donated  to  reclamation 
and  school  purposes,  from  being  frittered  away,  and 
the  county  court  had  no  more  authority  to  sell  them  for  less 
than  the  minimum  price  fixed  by  the  law  than  it  had  to  give 
them  away;  and  a  deed,  made  by  the  county  commissioner  in 
November,  1867,  which  recites  that  the  lands  were  sold  for  fifty 
cents  an  acre,  is  null  and  void  on  its  face. 

3.   :  :  :   Powers  of  County  Courts:   Notics 

of  Limitation.  County  courts  are  not  general  agents  of  their 
counties.  They  are  courts  of  limited  jurisdictions,  with  powers 
defined   and   limited   by   the   statutes,   which   constitute   their 
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warrant  of  authority,  and  when  they  act  outside  of  or  in 
excess  of 'their  statutory  authority,  their  acts  are  null  and 
void;  and  all  persons  dealing  with  them,  when  they  essay  to 
act  as  agents  of  their  respective  counties,  are  bound  to  take 
notice  of  their  powers.  The  county  courts  of  Butler  and  the 
other  nine  counties  named  in  the  Acts  of  1851,  1853  and  1855, 
were  by  those  express  statutes  restricted  from  selling  the  swamp 
lands  lying  therein  for  less  than  one  dollar  an  acre,  and  a 
deed  by  a  commissioner,  appointed  by  the  county  court,  made 
in  November,  1867,  which  recited  a  consideration  of  fifty 
cents  an  acre,  was  null  and  void,  and  all  persons  who  claim 
from  the  grantee  therein,  whether  by  conveyance  or  as  heirs 
under  the  law  of  descents  and  distribution,  are  bound  with 
notice  that  such  deed  was  void.  [Distinguishing  Simpson  v. 
Stoddard  County,  173  Mo.  421,  interpreting  Act  of  March  27, 
1868,  Laws  1868,  p.  68,  and  Act  of  March  10,  1869,  Laws  1869, 
p.  66.] 

8.   :   Title  In   Butler  and  Other  Counties.     The  counties 

of  Butler,  Stoddard  and  the  other  eight  counties  mentioned  in 
the  Laws  of  1854-5,  p.  154,  and  the  Act  of  March  3,  1851,  Laws 
1850-1,  p.  238,  until  the  passage  of  the  Act  of  March  27,  1868, 
Laws  1868,  p.  68,  had  no  title  to  the  swamp  lands  therein 
except  as  they  held  the  title  under  the  Act  of  February  23, 

.  1853,  Laws  1852-3,  p.  108,  "upon  the  terms  and  provisions" 
stated  in  the  said  Act  of  1851;  that  is,  they  had  no  title  of 
their  own  to  said  swamp  lands  until  the  passage  of  the  said 
Act  of  1868,  and  they  had  no  power  prior  to  said  date  to 
convey  swamp  lands  for  less  than  one  dollar  an  acre.  The 
statute  found  in  Laws  1854-5,  p.  160,  pertaining  to  swamp 
lands  generally,  does  not  apply  to  the  swamp  lands  in  the  ten 
counties  mentioned  in  the  statute  found  on  page  154  of  the 
same  session  laws,  which  last  act  is  carried  forward  in  the 
Oeneral  Statutes  of  1865,  chap.  49,  p.  277,  section  19  of  which 
provides  that  "the  provisions  of  this  chapter  shall  not  extend 
to  or  be  in  force  in  the  counties  of  Wayne,  Butler,  Stoddard," 
etc.,  and  that  section  rem&ined  in  force  until  the  passage  of  the 
Act  of  March  27,  1868,  Laws  1868,  p.  68. 

Appeal  from  Butler  Circuit  Court. — Hon.  Jesse  C. 
Sheppard,  Judge. 

Rbvebsed. 

N.  A.  Mozley,  Leslie  C.  Green  and  Ernest  A.  Green 
for  appellants. 

(1)    The  court  erred  in  finding  for  the  plaintiffs 
and  against  defendants.      The    patent  under    which 
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plaintiffs  claim  title  is  void  on  its  face,  in  that  it  shows 
npon  its  face  that  the  land  was  sold  for  a  less  con- 
sideration than  the  county  was  authorized  under  the 
Swamp  Land  acts  to  sell  same.  Laws  1854-55,  p.  154 ; 
Sec.  19,  Chap,  48,  G.  S.  1865,  p.  280;  Sec.  4,  Chap.  109, 
G.  S.  1865,  p.  444;  Laws  1854-55,  p.  160;  Laws  1857, 
Adj.  ses.,  p.  32;  Laws  1868,  p.  168;  Simpson  v.  Stod- 
dard County,  173  Mo.  421 ;  State  ex  rel.  v.  Crumb,  157 
Mo.  545 ;  Railroad  v.  Hatton,  102  Mo.  55 ;  Sturgeon  v. 
Hampton,  88  Mo.  203;  Butler  v.  Sullivan  County,  108 
Mo.  630;  Railroad  v.  Wayne  County,  125  Mo.  351; 
Moss  V.  Kauffman,  131  Mo.  424;  Hooke  v.  Chitwood, 
127  Mo.  372;  Tydings  v.  Pitcher,  82  Mo.  379;  State 
ex  rel.  v.  Co.  Ct.  New  Madrid  Co.,  51  Mo.  85;  State 
ex  rel.  v.  Wayne  Co.  Ct.,  98  Mo.  366;  Wheeler  v.  Land 
Co.,  193  Mo.  279.  (2)  The  court  erred  in  admitting  in 
evidence  the  patent  under  which  plaintiffs  claim  title, 
for  two  additional  reasons,  viz.:  (a)  There  was  no 
showing  of  any  authority  vested  in  the  commissioner 
named  to  make  the  patent ;  and,  (b)  at  the  time  of  mak- 
ing same,  Butler  county  had  no  title  to  the  land  in  con- 
troversy. Sec.  4,  chap.  109,  G.  S.  1865,  p.  444;  Funk- 
houser  v.  Mallen,  62  Mo.  555;  Prior  v.  Scott,  87  Mo. 
303;  Cases  under  point  1. 

Henry  N.  Phillips  and  Abington  £  Phillips  for  re- 
spondents. 

(1)  The  lands  involved  in  this  litigation  are  a 
part  of  what  is  known  or  commonly  called  *Hhe  swamp 
or  overflowed  lands  of  Butler  county,  Missouri/* 
These  lands  with  others  were  granted  to  Missouri  by 
the  United  States  by  an  act  of  Congress  approved 
September  28, 1850,  and  were  patented  to  the  State  by 
the  United  States  prior  to  November  4,  1857.  By  an 
act  of  the  Legislature,  approved  March  3,  1851,  these 
lands  were  donated  to  the  counties  in  which  they  were 
situated,  excepting  certain  counties  in  Southeast  Mis- 
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souri,  of  which  Butler  was  one.  Laws  1851,  p.  238. 
But  in  1853  the  Legislature  passed  another  act  do- 
nating to  the  excepted  counties,  among  which  Butler 
was  one,  the  swamp  lands  which  were  situated  within 
their  limits,  respectively.  Laws  1853,  p.  108.  The  ex- 
cepted counteis  above  referred  to,  among  which  was 
Butler,  were  not  under  or  included  within  the  opera- 
tions or  requirements  of  the  general  swamp  land  law 
of  the  State  until  1868.  R.  S.  1855,  p.  1055,  sec.  20; 
G.  S.  1865,  chap.  48,  sec.  19.  (2)  It  is  difficult  to  dis- 
cern the  reason  why  appellant  under  point  one  in  his 
brief  cited  Sec.  19,  chap.  48,  G.  S.  1865,  p.  280,  or  sec. 
4,  chap.  109,  G.  S.  1865,  p.  444,  as  the  first  of  these 
citations  shows  absolutely  that  the  swamp  land  of 
Butler  county  was  not  governed  by  that  law,  as  sec- 
tion 19  is  as  follows:  **The  provisions  of  this  chap- 
ter shall  not  extend  to  or  be  in  force  in  the  counties 
of  Wayne,  Butler,  Stoddard''  etc.,  and  the  second  ci- 
tation, section  4,  provides  for  the  appointment  of  a 
oommissioner  to  dispose  or  sell  any  real  estate  be- 
longing to  the  county,  but  that  did  not  apply  to  swamp 
lands  as  has  been  decided  time  and  again  by  this  court, 
to  the  effect  that  the  swamp  lands  were  not  the  gen- 
oral  property  of  the  county.  State  ex  rel.  Bobbins  v. 
New  Madrid  County,  51  Mo.  83 ;  Sturgeon  v.  Hampton, 
88  Mo.  203.  (3)  The  control  of  the  swamp  land  in 
the  excepted  counties,  of  which  Butler  was  one,  was 
placed  in  the  county  courts  and  the  office  of  register 
and  receiver  was  provided  for,  and  the  lands  could 
be  sold  at  the  discretion  of  the  county  courts,  and  in 
Bollinger,  Butler,  Dunklin,  Stoddard  and. one  or  two 
others  land  could  be  sold  as  low  as  fifty  cents  per  acre, 
or,  as  for  that  matter,  at  any  price  which  the  county 
court  saw  proper  to  make.  Linville  v.  Bohannon,  60 
Mo.  558;  Pool  v.  Brown,  98  Mo.  684;  Gregg  v.  Hall,  138 
Mo.  290;  Simpson  v.  Stoddard  County,  173  Mo.  444. 
<4)    On  March  1,  1855,  the  Legislature  enacted  a  law 
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in  relation  to  swamp  lands  concerning  the  counties  of 
New  Madrid,  Pemiscot,  Mississippi,  Scott,  Cape  Gi- 
rardeau, Stoddard,  Wayne,  Bipley,  Butler  and  Dunk- 
lin, in  the  management  of  their  swamp  lands,  which 
was  the  law  concerning  the  control  of  these  lands  in 
said  counties,  with  certain  modifications  thereto  made 
in  1857  and  1859  on  until  the  general  law  of  1868  was 
passed  and  was  in  force  at  the  time  the  commissioner's- 
deed  in  this  case  was  made  and  recorded.  Laws  1855, 
p.  154-159.  (5)  The  Legislature  of  the  State  passed 
another  law,  February  28,  1855,  as  follows:  **Sec.  1. 
That  the  several  county  courts  of  the  State  are  hereby 
authorized  to  sell  and  dispose  of  the  swamp  or  over- 
flowed lands  within  and  for  the  respective  counties^ 
either  with  or  without  draining  and  reclaiming  the 
same,  as  in  their  discretion  they  may  think  most  con- 
ducive to  the  interests  of  said  counties,"  thereby  giv- 
ing the  county  courts  a  free  rein  and  the  absolute  con- 
trol of  these  lands  both  as  to  the  price  and  method  of 
sale,  and  this  act  was  never  repealed  or  even  modified 
until  the  general  law  of  1868  was  enacted,  and  there- 
fore the  Act  of  February  28,  1855,  was  in  full  force 
and  effect  when  the  commissioner's  deed  to  Bayless 
was  made  and  recorded  in  November,  1867.  (6)  Ap- 
pellant's second  contention  is  that  at  the  time  Addy 
made  the  commissioner's  deed  to  Bayless,  Butler 
county  had  no  title  to  its  swamp  lands.  In  regard  to 
that  contention  we  say:  The  swamp  lands  were 
granted  or  donated  by  the  State  to  the  county  of  But- 
ler in  1853  as  shown  above,  and  again  by  an  Act  of 
1855  and  again  by  an  Act  approved  November  4,  1857^ 
and  the  county  court  could  dispose  of  them  as  they 
saw  fit.  Act  of  December  13,  1855 ;  Act  of  November 
4,  1857,  p.  32;  Act  of  February  28,  1855;  Laws  1856-7, 
pp.  349,  350,  351, 360 ;  Laws  1855,  p.  160 ;  Barton  County 
V.  Walser,  47  Mo.  197;  Sturgeon  v.  Hampton,  88  Mo. 
203 ;  Linville  v.  Bohannon,  60  Mo.  558 ;  Pool  v.  Brown. 
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98  Mo.  684;  Simpson  v.  Stoddard  County,  173  Mo. 
443;  State  ex  rel.  v.  Wayne  Co.  Court,  98  Mo.  306. 

WOODSON,  P.  J.— This  was  a  suit  instituted  in 
the  circuit  court  of  Butler  county  by  the  plaintiffs 
against  the  defendants,  under  section  650,  Eevised  Stat- 
utes 1899,  to  quiet  title  to  a  certain  quarter  section  of 
land  situate  in  said  county,  and  particularly  described 
in  the  petition.  The  petition  also  contained  a  second 
count  in  ejectment  for  the  possession  of  the  land. 

A  trial  was  had  which  resulted  in  a  judgment  for 
the  plaintiffs  on  both  counts  of  the  petition ;  and  after 
moving  unsuccessfully  for  a  new  trial,  the  defendants 
appealed  the  cause  to  this  court. 

Counsel  for  appellants  have  made  a  clear  and 
terse  statement  of  the  case,  which  counsel  for  respond- 
ents say  is  correct,  and  for  that  reason  we  will  adopt 
that  statement  as  our  statement  of  the  case,  which  is 
as  follows: 

*'This  is  an  action  instituted  in  the  circuit  court 
of  Butler  county,  Missouri,  to  quiet  title  and  in  eject- 
ment The  petition  is  in  two  counts,  the  first  count 
being  an  ordinary  action  to  try  title  under  section  650^ 
Eevised  Statutes  1899,  and  the  second  an  action  in 
ejectment.  The  land  involved  lies  in, Butler  county^ 
Missouri,  and  is  described  as  follows: 

**The  northeast  quarter  of  the  southwest  quarter 
of  section  twenty-eight,  township  twenty-five,  range 
seven  east. 

**The  answers  of  the  respective  defendants  denied 
that  plaintiffs  had  any  title,  estate  or  interest  in  the 
land  involved,  and  averred  that  the  defendant  Justus 
Gibbs  was  the  sole  and  absolute  owner  in  fee  simple 
of  the  premises  described,  subject  only  to  a  deed  of 
trust  given  by  defendant  James  V.  Webb  to  his  co- 
defendant,  Ernest  Bacon,  to  secure  the  payment  of  a 
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promissory  note  for  $300.  The  defendant,  Justus 
Oibbs,  admitted  that  he  was  in  possession  of  the  real 
-estate  described  in  the  petition,  but  both  defendants 
Webb  and  Bacon  specifically  denied  that  they  were  in 
the  possession  thereof. 

**The  cause  was  tried  at  the  October  term,  1909, 
of  the  Butler  Circuit  Court,  and  on  the  3d  day  of  De- 
-cember,  1909,  and  during  the  same  term,  the  court  ren- 
dered judgment  in  favor  of  the  plaintiffs  on  both 
-counts  of  their  petition.  The  judgment  found  plain- 
tiffs to  be  the  owners  of  the  premises  described  in 
their  petition,  and  also  found  defendants  guilty  of 
trespass  and  ejectment,  assessed  plaintiffs'  damages 
at  the  sum  of  one  dollar  and  monthly  rents  and  profits 
at  five  dollars  per  month  until  plaintiffs  be  restored  to 
possession. 

**0n  the  trial,  the  testimony  showed  Butler  county 
to  be  the  alleged  common  source  of  title.  Plaintiffs 
thereupon  offered  in  evidence  a  commissioner's  deed 
from  Chas.  W.  Addy,  commissioner,  to  John  Bayless, 
dated  November  15,  1867,  and  recorded  November  27, 
1867,  in  the  deed  records  of  Butler  county,  Missouri. 
This  deed  recited  a  conveyance  of  one  hundred  and 
«ixty  acres  of  land,  at  fifty  cents  per  acre,  considera- 
tion eighty  dollars.  This  deed  was  objected  to  by  de- 
fendants for  three  reasons,  viz.:  (1)  There  was  no 
showing  of  any  authority  vested  in  the  commissioner 
named  to  make  the  conveyance  for  the  county;  (2) 
that  at  the  time  of  the  conveyance,  Butler  county  had 
no  title;  (3)  that  the  deed  on  its  face  was  void,  in  that 
the  land  was  sold  for  a  less  consideration  than  coun- 
ties were  authorized  under  the  Swamp  Land  acts  to 
sell  for  at  that  time.  The  court  sustained  the  objec- 
tion on  the  sole  groimd  that  no  authority  for  the  com- 
missioner to  make  the  deed  was  shown.  Thereupon 
plaintiffs  offered  a  record  of  the  county  court  of  But- 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  499 

Bayless  v.  Gibbs. 

ler  county,  of  date  January  18,  1866,  reading  as  fol- 
lows : 

**  *It  is  ordered  by  the  court  that  Charles  W.  Addy 
be  and  is  hereby  appointed  swamp  land  commissioner, 
and  that  he  give  bond  as  required  by  law/ 

**This  offering  was  objected  to,  as  being  insuffi- 
cient to  authorize  Charles  W.  Addy  to  make  this  par- 
ticular patent,  and  the  objection  was  overruled  by  the 
court,  to  which  defendants  excepted.  Thereupon  the 
commissioner's  deed  was  again  offered  by  the  plain- 
tiffs, and  defendants  renewed  their  objections  thereto, 
which  were  overruled  by  the  court,  and  defendants  ex- 
cepted. 

**  John  H.  Bayless,  one  of  the  plaintiffs,  thereupon 
testified  that  John  Bayless,  to  whom  this  land  was  pat- 
ented, was  now  dead  and  that  plaintiffs  were  his  heirs. 

'*It  was  thereupon  admitted  by  defendants  that 
defendant  Justus  Gibbs  was  in  possession  of  this  land, 
but  expressly  denied  that  the  other  defendants  were. 

^'This  was  all  the  evidence  introduced  by  the 
plaintiffs,  and  thereupon  defendants  offered  in  evi- 
dence county  court  record  of  December  8,  1874,  di- 
recting Charles  W.  Addy,  commissioner  of  patents,  to 
issue  a  patent  to  the  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Company  for  this  land.  Defendants  next 
offered  a  certificate  of  purchase  from  Butler  county, 
by  Charles  W.  Addy,  commissioner,  to  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company,  dated 
December  21,  1874,  and  conveying  this  land. 

** Defendants'  next  offering  was  a  general  war- 
ranty deed  from  the  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Company  to  defendant  James  V.  Webb, 
dated  October  17,  1902,  and  conveying  the  premises  in 
suit.  Defendants  next  offered  a  general  warranty  deed 
from  defendants  James  V.  Webb  and  wife  to  co-de- 
fendant Justus  Gibbs,  dated  December  31,  1904,  and 
conveying  the  premises  in  suit.    They  also  offered  in 
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evidence  a  deed  of  trust  from  defendant  James  V* 
Webb  and  wife  to  defendant  Ernest  Bacon,  to  secure 
a  promissory  note  for  $300,  dated  December  30,  1904, 
and  conveying  this  land. 

*' Defendants  also  offered  the  oral  testimony  of 
County  Clerk  M.  J.  Armstrong,  and  the  records  of  the 
county  court  between  January  18,  1866,  and  Novem- 
ber 15,  1867,  showing  that  no  bond  was  ever  filed  by 
Charles  W.  Addy,  the  commissioner  named  in  plain- 
tiffs' deed,  and  that  there  was  no  order  made  at  any 
time  directing  Charles  W.  Addy,  commissioner,  to 
make  a  patent  to  John  Bayless,  under  which  plain- 
tiffs claimed  title.'' 

This  was  all  the  evidence  in  the  case,  and  there- 
upon the  court  rendered  judgment  for  the  plaintiffs 
on  both  counts  of  the  petition,  as  previously  stated. 

I.  Counsel  for  appellants  ask  that  the  judgment 
be  reversed  for  five  reasons  assigned. 

We  will  state  and  consider  them  in  the  order 
stated  in  their  brief. 

The  first  is  stated  in  these  w^ords: 

'^The  court  erred  in  finding  for  the  plaintiffs  and 
against  defendants.  The  patent  under  which  plain- 
tiffs claim  title  is  void  on  its  face,  in 
8aie"for'"*"^*'  that  it  shows  upou  its  face  that  the 
Fifty  Cents  land  was  sold  for  a  less  consideration 

an  Acre.  ^j^^^^  ^j^^  county  was  authorized  under 

the  Swamp  Land  acts  to  sell  same." 

This  land  is  a  portion  of  the  great  body  of  swamp 
and  overflowed  lands  originally  granted  by  the  United 
States  to  the  State  of  Missouri,  by  an  act  of  Congress 
approved  September  28,  1850. 

This  State  by  an  act  of  the  Legislature  approved 
February  23, 1853  (Laws  1852-3,  p.  108),  donated  these 
lands  to  Butler  county,  ''upon  the  terms  and  provi- 
sions" stated  in  an  act  of  the  Legislature  approved 
March  3,  1851  (Laws  1850-1,  p.  238). 
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This,  as  well  as  the  succeeding  proposition  con- 
tended for  by  counsel  for  appellants,  calls  for  a  care- 
ful consideration  of  the  acts  of  the  Legislature  pre- 
viously mentioned. 

As  regards  this  proposition :  Section  1  of  the  Act 
of  1853,  in  so  far  as  is  here  material,  reads  as  fol- 
lows : 

**That  all  the  swamp  lands,  lying  in  the  counties 
of  Scott,  New  Madrid,  Pemiscot,  Mississippi,  Cape 
Girardeau,  Stoddard,  Dunklin,  Ripley,  Butler  and 
Wayne,  are  hereby  donated  to  the  counties  in  which 
they  lie,  upon  the  terms  and  provisions  of  the  act  en- 
titled *An  act  donating  certain  swamp  and  overflowed 
lands  to  the  counties  in  which  they  lie,'  approved  March 
3,  1851." 

We  must  not  lose  sight  of  the  fact  that  the  act  of 
Congress  mentioned  granted  these  lands  to  the  State 
of  Missouri  for  the  benefit  of  the  public  schools  of  the 
State,  also  of  the  fact  that  the  section  of  the  act  of  the 
Legislature  just  quoted  donates  said  lands  to  the  coun- 
ties named,  in  which  they  are  situate,  ''upon  the  terms 
and  provisions  of  an  act  entitled  *  An  act  donating  cer 
tain  swamp  and  overflowed  lands  to  the  counties  in 
which  they  lie,'  approved  March  3,  1851."  (The  ital- 
ics are  ours  and  the  materiality  of  which  will  be  later 
considered.) 

The  former  act,  after  providing  a  scheme  and  the 
means  for  the  reclamation  of  said  lands,  in  section  9 
thereof  provides  as  follows: 

*'That  either  of  said  counties  as  shall  unite  to- 
gether for  the  reclamation  of  their  lands,  shall  have 
full  jpower  to  issue  land  scrip  and  sell  the  same,  in 
order  to  raise  funds  for  the  prosecution  of  their  works 
of  reclamation,  which  said  scrip  shall  entitle  the  hold- 
ers thereof  to  a  certificate  for  the  amount  of  acres 
after  the  location  of  the  same,  that  the  same  may 
call  for,  and  a  patent  shall  issue  therefor;  provided 
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that  said  scrip  shall  in  no  instance  he  sold  for  a  less 
amount  than  one  dollar  per  acre. 

**This  act  to. take  effect  and  be  in  force  from  and 
after  its  passage." 

^'Approved  February  23,  1853." 

The  italics  are  ours. 

The  provision  of  this  section  is  clear,  terse  and 
unambiguous,  and  is  not  for  that  reason  susceptible 
of  construction.  It  states  what  it  means  and  means 
what  it  says,  namely:  ''That  said  scrip  shall  in  no 
instance  be  sold  for  a  less  amount  than  one  dollar 
per  acre." 

The  clear  purpose  of  this  limitation  upon  the 
power  of  the  county  courts  of  the  respective  counties 
named  was  to  prevent  just  what  was  here  attempted 
to  be  done,  that  is,  to  fritter  these  lands  away  and 
thereby  frustrate  the  twofold  object  the  Legislature 
had  in  view  at  the  time  of  its  enactment,  namely,  the 
reclamation  of  the  land  for  agricultural  purposes  and 
the  procurement  of  funds  for  the  use  and  benefit  of 
the  public  schools  of  the  State. 

Now,  if  this  statute  may  thus  be  violated,  and  these 
swamp  lands  of  the  State  be  disposed  of  for  fifty  cents 
on  the  dollar,  then  by  parity  of  reasoning  they  may  be 
disposed  of  for  nothing,  for  there  is  no  difference  in 
principle  between  selling  them  for  one-half  of  the  price 
fixed  by  the  statute  and  in  disposing  of  them  for  noth- 
ing; the  latter  is  simply  double  the  length  of  the  illegal 
step  of  the  former,  differing  in  degree,  but  not  in  prin- 
ciple. 

The  same  principle  of  limitation  upon  the  exer- 
cise of  power  by  a  court,  was  decided  in  the  case  of 
State  ex  rel.  v.  Williams,  221  Mo.  227.  That  was  an 
original  proceeding  in  prohibition,  in  Banc,  seeking 
to  prohibit  Judge  Williams  of  the  circuit  court  of  the 
city  of  St.  Louis  from  further  entertaining  jurisdiction 
of  a  certain   injunction    suit    then    pending    therein. 
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wherein  the  State  of  Missouri  at  the  relation  of  See- 
bert  Gt.  Jones,  circuit  attorney  of  said  city,  was  plain- 
tiff, and  the  Missouri  Pacific  Eailway  Company,  and 
many  others,  were  defendants.  The  facts  of  that  case 
are  not  here  material.  Upon  the  presentation  of  the 
petition,  duly  verified  by  affidavit,  said  court,  without 
requiring  the  plaintiff  to  give  the  bond  required  by 
section  3637,  Eevised  Statutes  1899,  but  in  plain  viola- 
tion thereof,  issued  a  temporary  injunction  against 
the  defendants.  The  material  parts  of  that  statute 
read  as  follows: 

**No  injunction,  unless  on  final  hearing  or  judg- 
ment, shall  issue  in  any  case,  except  in  suits  instituted 
by  the  State  in  its  own  behalf,  until  the  plaintiff,  or 
some  responsible  person  for  him,  shall  have  executed 
a  bond  with  sufficient  surety  or  sureties  to  the  other 
party,  in  such  smn  as  the  court  or  judge  shall  deem 
sufficient." 

While  the  court  was  divided  as  to  whether  or  not 
that  suit  was  a  ''suit  instituted  by  the  State  in  its 
own  behalf"  within  the  meaning  of  the  statute,  the 
majority  holding  that  it  was  not,  however,  it  was  unan- 
imously of  the  opinion  that  in  all  other  cases,  except 
those  stated  in  the  exception,  the  court  had  no  power 
or  authority  to  issue  an  injunction  therein  unless 
the  plaintiff  or  someone  for  him  should  first  give  the 
bond  required  by  said  statute,  and  consequently  pro- 
hibited said  court  from  further  entertaining  jurisdic- 
tion over  said  cause. 

The  limitation  of  the  authority  of  the  circuit 
court  of  the  city  of  Si  Louis  to  issue  injunctions  un- 
less the  plaintiff  first  gives  the  bond  required  by  said 
section  3637,  is  no  more  imperative  and  mandatory 
than  is  the  limitation  imposed  upon  the  power  of  the 
county  courts  of  the  counties  mentioned  in  said  Act  of 
February  23, 1853,  to  sell  said  lands  for  a  sum  not  less 
than  one  dollar  an  acre. 
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And  in  the  case  of  Cape  Girardeau  South  Western 
Railway  Co.  v.  Hatton,  102  Mo.  45,  1.  c.  55,  this  court 
in  regard  to  these  lands  said : 

*'The  swamp  lands  are  the  absolute  property  of 
the  counties  in  which  they  are  situate ;  but  the  counties' 
hold  them  for  purposes  designated  in  the  law,  and 
they  must  be  sold  for  the  purposes  and  in  the  manner 
pointed  out  by  the  law  concerning  swamp  lands. 
[Sturgeon  v.  Hampton,  88  Mo.  211;  State  ex  rel.  Rob- 
bins  V.  County  Court,  51  Mo.  84.]  The  county  courts 
may  cause  the  swamp  lands  to  be  sold,  with  or  without 
drainage,  at  public  or  private  sale;  but  they  must  be 
sold  for  not  less  than  $1.25  per  acre.  [R.  S.  1879,  sec. 
6153.]  The  proceeds  are  applied  to  purposes  of  recla- 
mation, and  the  surplus,  if  any,  goes  to  the  school 
fund.     [Sec.  6155.] '^ 

These  cases  are  direcetly  in  point  and  are  con- 
trolling in  this. 

II.    Moreover,  and  independent  of  the  Williams 

case,  if  we  have  not  correctly  stated  the  plain  meaning 

of  section  3637,  Revised  Statutes  1899,  and 

Restricted     sections  1  and  9  of  the  Act  of  February  23, 

Authority        ^^-^      i  i  i  .  ^     / 

of  County  1853,  then  they  have  no  meanmg  whatever. 
Courts.  because  no  other  construction  can  be  placed 
upon  them,  except  what  they  themselves 
plainly  express,  namely,  that  said  lands  shall  not  be 
sold  for  less  than  one  dollar  per  acre. 

But  counsel  for  respondent  cite  us  to  the  case  of 
Simpson  v.  Stoddard  County,  173  Mo.  421,  and  insist 
that  it  announces  a  doctrine  contrary  to  that  just 
stated.  While  it  is  true,  there  is  some  general  lan- 
guage used  therein  which,  read  alone,  might  be  con- 
strued to  announce  views  different  from  those  here 
expressed,  yet  a  critical  examination  of  the  facts  of 
that  case  will  show  that  it  was  decided  upon  grounds 
radically  different  from  those  involved  in  this,  and  we 
might  properly  say  that  the  language  mentioned  was 
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more  obiter  than  authoritative,  for  the  reason  that  it 
is  disclosed  by  the  record  in  that  case  that  the  sale 
and  conveyance  of  the  land  therein  considered  were 
made  after  the  passage  of  the  Act  of  March  27,  1868 
(Laws  1868,  p.  68),  and  the  Act  of  March  10,  1869 
(Laws  1869,  p.  66).  These  were  the  acts  Fox,  J.,  had 
in  mind  when  he  used  the  following  language  on  page 
448,  in  the  Simpson  case : 

**The  whole  previous  system  of  the  State  in  re- 
gard to  these  lands  was  changed,  by  general  law  ap- 
plicable to  every  county  in  the  State  by  which  a  com- 
plete title  was  to  be  vested  in  each  county  by  a  patent 
to  be  issued  for  the  swamp  land  therein  situate,  and 
thenceforth  the  State  delegated  to  each  county  the 
execution  of  its  trust  as  to  the  land  situate  in  each 
county  .  .  .  and  thereafter  the  swamp  lands  in 
said  county  were  subject  to  sale  and  conveyance  by 
the  county  under  the  provisions  of  the  general  law  ex- 
pressed in  those  acts.'' 

But  in  the  case  at  bar,  the  sale  and  conveyance 
were  made  prior  to  those  enactments,  and  while  an  Act 
of  March  1,  1855  (Laws  1854-5,  pp.  154-159),  entitled, 
*'An  Act  in  relation  to  swamp  lands  in  the  counties  of 
New  Madrid,  Pemiscot,  Mississippi,  Scott,  Cape  Gir- 
ardeau, Stoddard,  Wayne,  Ripley,  Butler  and  Dunk- 
lin," was  in  full  force  and  effect. 

It  cannot,  therefore,  be  truly  said  as  Judge  Fox 
held  in  that  case,  that  **the  previous  system  of  the 
State  in  regard  to  these  lands  was  changed,  by  gen- 
eral law  applicable  to  every  county  in  the  State." 
Nor  does  this  act  purport  to  repeal  or  amend  the  Acts 
of  1851  and  1853,  previously  mentioned  (without  it  is 
done  so  by  implication),  although  all  of  them  relate 
to  the  same  lands,  their  sale,  reclamation,  etc. 

There  appears  to  be  some  inconsistencies  and  in- 
congruities existing  between  these  various  acts,  which 
would  take  careful  consideration  to  reconcile.  Since^ 
however,  they  are  not  specially  material  to  the  merits 
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of  this  case,  I  will  pass  them  by  with  the  passing  re- 
mark that  I  devoted  much  time  and  care  to  the  Act  of 
1855  in  the  case  of  Mosher  v.  Bacon,  229  Mo.  338,  and 
for  that  reason  I  will  steer  clear  of  everything  con- 
tained in  said  acts,  except  such  as  bear  directly  upon 
the  merits  of  the  case  at  bar. 

With  these  preliminary  observations  regarding 
the  various  acts  mentioned,  I  will  return  to  the  sale 
and  conveyance  of  the  land  involved  in  this  suit,  which 
as  stated,  were  made  prior  to  the  passage  of  the  Acts 
of  1868  and  1869,  previously  mentioned. 

The  exception  of  Butler  county  and  the  other  nine 
mentioned  in  the  Acts  of  1851,  1853  and  1855,  was  car- 
ried forward,  and  was  incorporated  into  section  19 
of  chapter  48  of  the  General  Statutes  of  1865.  This, 
of  course,  renders  said  Acts  of  1868  and  1869,  wholly 
immaterial  to  the  merits  of  this  case. 

We  must,  therefore,  turn  to  the  Act  of  1855,  and 
those  of  1851  and  1853,  to  ascertain  the  validity  of  the 
deeds  of  conveyance  involved  in  this  case. 

This  court,  in  numerous  cases,  has  repeatedly  held, 
that  the  county  courts  of  the  respective  counties  of 
the  State  are  not  the  general  agents  of  the  counties 
of  the  State.  They  are  courts  of  limited  jurisdictions, 
with  powers  well  defined  and  limited  by  the  laws  of 
the  State;  and  as  has  been  well  said,  the  statutes  of 
the  State  constitute  their  warrant  of  authority,  and 
when  they  act  outside  of  and  beyond  their  statutory 
authority,  their  acts  are  null  and  void. 

Consequently,  this  court  has  also  repeatedly  held, 
that  all  persons  while  dealing  with  said  courts  or 
agents  are  bound  to  take  notice  of  their  powers  and 
authority. 

Among  the  cases  so  holding  are  the  following: 
Sturgeon  v.  Hampton,  88  Mo.  203,  1.  c,  213;  State  ex 
rel.  V.  Crumb,  157  Mo.  545;  Cape  Girardeau  South 
Western  Eailway  Co.  v.  Hatton,  supra;  Wheeler  v. 
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Reynolds  Land  Co.,  193  Mo.  279;  Moss  v.  Kauflfman, 
131  Mo.  424;  Hooke  v.  Chitwood,  127  Mo.  372. 

If  we  should  apply  the  rule  announced  in  these 
<?ases  to  the  undisputed  facts  in  the  case  at  bar,  which 
we  must  do,  then  the  act  of  the  county  court  of  Butler 
<50unty,  acting  through  its  commissioner,  in  selling  the 
lands  in  controversy,  for  fifty  cents  an  acre,  was  ab- 
solutely null  and  void,  and  the  deed  purporting  to  con- 
vey the  same  to  John  Bayless,  respondents'  ancestor, 
was  likewise  null  and  void,  and  conveyed  no  right, 
title  or  interest  in  or  to  the  same  to  him,  and  conse- 
quently he  had  no  interest  therein  to  transmit  under 
the  statutes  of  descent  and  distribution  to  respond- 
ents, his  heirs  at  law. 

Counsel  for  respondents  insist  that  this  concla- 
sion  is  also  in  contravention  of  the  rule  announced  by 
this  court  in  the  case  of  Simpson  v.  Stoddard  County, 
supra.  This  insistence  is  a  misconception  of  that  par- 
ticular portion  of  that  opinion. 

In  that  case,  our  late  beloved  brother  who  wrote 
the  opinion  therein  predicated  the  same  upon  the 
theory  that  because  the  invalidity  of  the  consideration 
paid  for  the  land  there  involved  was  not  apparent 
upon  the  face  of  the  deed  or  patent,  the  same  should 
be  and  was  held  valid  until  set  aside,  for  that  reason, 
in  a  direct  proceeding  instituted  by  the  county,  in  a 
court  of  competent  jurisdiction  for  that  purpose. 

While  I  do  not  indorse  that  doctrine,  and,  if  I  cor- 
rectly understand  the  later  decisions  of  this  court, 
which  will  be  presently  noted,  neither  does  it,  yet  we 
are  not  forced  to  go  to  the  extent  of  overruling  that 
•case  upon  this  point,  in  order  to  hold  the  patent  to 
John  Bayless  in  this  case  invalid,  for  the  simple  rea- 
son that  in  this  patent  to  Bayless  the  invalidity  of 
the  consideration  paid  for  the  land  in  controversy  ap- 
pears upon  the  face  thereof,  which  fact,  if  the  lan- 
guage of  Judge  Fox  used  in  the  Simpson  case  is  fol- 
lowed, must  of  necessity  require  us  to  hold  that  this 
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patent  is  absolutely  null  and  void  upon  its  face,  with- 
out the  institution  of  any  legal  or  equitable  action  or 
proceeding  to  have  it  so  declared. 

But  speaking  for  myself,  I  am  firmly  of  the  opin- 
ion that  such  a  sale  of  such  lands  is  absolutely  null 
and  void,  for  want  of  authority  in  the  county  court  to 
make  the  same,  and  that  the  appearance  of  or  absence 
of  the  invalid  consideration  from  the  face  of  the  pat- 
ent is  wholly  immaterial,  for  in  my  opinion  it  is  the 
want  of  authority,  however  proven,  on  the  part  of  the 
county  court  to  make  such  a  sale,  and  not  the  mode  by 
which  that  fact  appears  or  is  established,  that  renders 
the  sale  void. 

This  is  true,  for  the  reason,  previously  stated^ 
that  the  county  court  being  a  public  agent,  exercising 
only  statutory  powers,  all  persons  dealing  with  it  must 
take  notice  of  its  acts,  as  well  as  the  authority  by 
which  it  so  acts. 

Besides  that,  in  the  Simpson  caae,  the  Act  of  1854- 
5  (Laws  1854-5,  p.  154),  was  entirely  overlooked,  for 
it  is  there  said  that  prior  to  the  Act  of  1868  there  was 
no  limitation  whatever  upon  the  power  of  the  county 
courts,  as  to  the  price  at  which  these  lands  could  be 
sold,  at  either  private  or  public  sale.  This  statement 
is  contradicted  by  all  the  acts  previously  mentioned. 

And  in  this  connection  we  wish  to  add  that  there 
is  some  language  used  in  the  Simpson  case,  not  sup- 
ported by  the  acts  and  statutes  mentioned,  which  is 
misleading,  and  creates  much  confusion  therein. 

It  is  there  stated  that  the  Act  of  February  28,. 
1855  (Laws  1854-5,  p.  160),  by  which  the  several  coun- 
ty courts  of  the  State  were  **  authorized  to  sell  and 
dispose  of  the  swamp  and  overflowed  lands  within  their 
respective  counties,  either  with  or  without  draining 
and  reclaiming  the  same,  as  in  their  discretion  they 
might  think  conducive  to  the  interests  of  said  coun- 
ties,** applied  to  Stoddard  and  Butler  counties.  It  is 
also  there  stated,  that  the  Act  of  November  4,  1857 
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(Laws  1857,  adj.,  32),  by  which  all  the  swamp  lands 
situate  in  this  State  selected  by  virtue  of  the  Act  of 
Congress  of  September  28,  1850,  were  **  declared  to 
vest  in  full  title,  and  belong  to  the  counties  in  which 
they  may  lie,*'  applied  to  Butler  and  Stoddard  coun- 
ties. 

While  the  language  of  that  act,  if  read  and  con- 
sidered alone,  is  sufficiently  broad  and  comprehensive 
to  bear  the  construction  there  stated,  yet  when  we 
consider  the  act,  its  history  and  its  relation  to  other 
acts  bearing  upon  the  same  subject,  enacted  about  the 
same  time,  and  some  of  them  prior  and  others  subse- 
quent thereto,  then  we  feel  satisfied  that  the  construc- 
tion placed  upon  it  by  the  majority  of  the  court  in  the 
Simpson  case  was  not  the  real  intention  of  the  Legis- 
lature or  the  real  meaning  of  the  act. 

Briefly,  there  are  several  reasons  for  so  saying. 

In  the  first  place,  those  acts  were  carried  into  the 
revision  of  1865  (G.  S.  1865,  p.  277,  et  seq.) ;  and  sec- 
tion 19  of  chapter  48  thereof  provides  that  **the  pro- 
visions of  this  chapter  shall  not  extend  to  or  be  in 
force  in  the  counties  of  Wayne,  Butler,  Stoddard, 
Dunklin,  Pemiscot,  New  Madrid,  Mississippi,  Scott, 
Cape  Girardeau  and  Ripley. '' 

It  is  also  manifest  from  the  face  of  the  acts  them- 
selves, that  it  was  the  intention  not  to  amend  the  laws 
applicable  to  these  ten  counties,  but  to  those  counties 
only  to  which  the  original  Act  of  March  3,  1851,  was 
applicable.  This  is  specially  shown  by  reading  the 
Laws  of  1854-5,  p.  160,  and  Laws  1857,adj.,  p.  32,  which 
amend  the  law  only  in  so  far  as  it  applied  to  the  origi- 
nal lands  embraced  in  the  Act  of  1851,  Laws  1850-1,  p. 
238. 

Also  by  inspecting  these  acts,  it  will  be  seen  that 
the  Act  of  1854-5,  p.  154,  prescribing  the  mode  and 
manner  for  selling  the  swamp  lands  in  the  ten  counties 
named,  was  enacted  subsequent  to  the  two  acts  found 
on  page  160  of  the  same  Session  Laws,  regarding  the 
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swamp  land  generally,  thereby  showing  conclusively 
that  the  Legislature  did  not  intend  that  the  swamp 
lands  in  those  counties  should  be  governed  by  laws 
applicable  to  the  swamp  lands  generally  of  the  State. 

Judge  Fox  makes  no  mention  of  the  Act  of  1854- 
5,  p.  154,  supra;  evidently  he  overlooked  it,  and  only 
considered  the  other  acts  of  the  Legislature  which  are 
general  in  terms  applying  to  all  swamp  lands  except 
these  in  these  counties,  and  had  it  not  been  for 
the  exception  stated  in  that  act,  his  conclusion  would 
have  been  right;  but  having  overlooked  it,  his  conclu- 
sions were  erroneous,  in  my  opinion. 

These  views  are  in  perfect  harmony  with  those 
expressed  by  this  court  in  the  case  of  Wheeler  v.  Rey- 
nolds Land  Co.,  193  Mo.  279,  where  Vaixiant,  J.,  in 
speaking  for  the  court,  on  page  290,  said: 

**The  plaintiff  refers  to  Simpson  v.  Stoddard 
County,  173  Mo.  1.  c.  458-9,  wherein  it  is  said  that  a 
patent  to  swamp  lands  from  the  county,  regular  on 
its  face  and  based  on  orders  of  the  county  court,  is 
valid  until  set  aside  by  appropriate  proceedings ;  that : 
*It  is  not  absolutely  void,  but  may  be  avoided  in  an 
action  for  that  purpose,  upon  a  showing  of  independ- 
ent, unauthorized  acts  upon  which  the  instrument  is 
based.'  And  it  is  contended  that  that  means  that  the 
patent  is  valid  until  it  is  set  aside  in  a  suit  instituted 
by  the  county  for  that  purpose.  But  that  is  not  what 
the  court  said  in  that  case,  and  is  not  what  was  meant. 
If  that  were  the  law,  then  a  party  who  held  a  valid 
patent  from  the  county  could  have  no  relief  from 
another  patent  that  may  have  been  issued  by  the  coun- 
ty which,  though  fair  on  its  face,  was  founded  on  a 
false  bottom,  until  the  county  itself  might  see  fit  to 
interfere.  If  the  county  had  conveyed  its  title  by 
another  patent  that  was  valid,  it  had  no  further  in- 
terest in  the  land  and  unless  the  other  patent  contained 
some  covenant  or  agreement,  express  or  implied,  which 
would  render  the  county  liable  for  a  bre'ach,  the  county 
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would  have  no  such  interest  as  would  enable  it  to  main- 
tain a  suit  to  set  aside  the  alleged  unauthorized  pat- 
ent. But  whether  the  county  could  or  could  not  sue,, 
the  party  who  held  the  valid  title  could  sue  to  defend 
his  own  title  or  to  put  it  at  rest.'* 

Further  in  the  same  case,  Valliant,  J.,  uses  this, 
language,  1.  c.  292 : 

**But  where  the  common  source  was  a  public  trus- 
tee who  was  authorized  to  sell  only  for  a  valuable 
consideration,  yet,  who,  in  disregard  of  the  trust,  es- 
sayed to  convey  the  property  as  a  mere  gift,  a  party 
holding  a  deed  from  the  trustee  executed  in  good  faith 
for  a  valuable  consideration  is  entitled,  in  a  suit  in 
which  the  respective  titles  are  the  subject  of  adjudi- 
cation, to  show  the  total  want  of  consideration  in  the 
deed  of  gift  in  order  to  have  it  adjudged  invalid.*' 

This  language  of  Judge  Valliant  is  specially  ap- 
plicable to  the  facts  of  this  case,  and  for  the  reason 
there  stated  the  Bayless  patent  in  this  case  should  be 
held  void. 

We,  therefore,  hold  this  patent  to  be  void,  and 
that  it  was  ineffectual  to  convey  any  right,  title  or  in- 
terest in  and  to  the  lands  in  controversy,  to  John  Bay- 
less, and,  therefore,  he  had  no  interest  therein,  which 
respondents,  his  heirs,  could  have  inherited. 

III.  Counsel  for  appellants  urge  two  other  objec- 
tions to  the  validity  of  the  patent  from  Butler  county 
by  Addy,  the  commissioner,  to  Bayless,  the 
Swamp  ancestor  of  respondents,  and  the  person 
Lands:  through  whom  they  claim  title;  first,  because 
County,  the  record  does  not  show  any  authority  vested 
in  the  commissioner  to  make  the  patent;  and^ 
second,  that  at  the  time  the  patent  was  issued  to  Bay- 
less, Butler  county  had  no  title  to  the  lands  therein 
described  and  purported  to  be  conveyed  thereby — that 
is,  in  its  own  right,  as  was  held  in  the  Simpson  case^ 
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but  it  did  hold  the  title  under  the  Act  of  1853  **upon 
the  terms  and  provisions,  as  therein  stated.**       ^ 

The  decision  of  the  first  objection  urged  is  not  nec- 
essary for  a  proper  determination  of  the  case,  but  if 
it  were,  it  seems  to  me,  from  the  limited  light  I  have 
upon  the  question,  that  if  valid,  it  would  cut  much 
deeper  than  the  point  suggested  by  counsel  for  appel- 
lants. In  fact,  it  would  penetrate  the  vitals  of  appel- 
lants' own  case,  for  as  I  understand  this  record,  they 
claim  under  a  patent  issued  by  the  same  commissioner, 
and  that  too,  without  any  additional  showing  of  au- 
thority upon  his  part,  to  issue  the  same. 

But  we  will  not  decide  that  question,  because  as 
previously  stated,  it  is  not  necessary,  and  for  the  fur- 
ther reason  that  it  has  not  been  fully  and  clearly  pre- 
sented. 

Attending  the  second  objection: 

If  what  we  have  stated  and  held  the  law  to  be  in 
paragraph  two  of  this  opinion  is  correct,  then  this  ob- 
jection must  of  necessity  be  sustained,  because,  if  it  is 
true,  as  there  held,  namely,  that  the  Acts  of  1854-5, 
p.  160,  and  1857,  adj.,  p.  32,  did  not  apply  to  the  ten 
counties  named  in  the  Act  of  1851,  Laws  1850-1,  pages 
238  to  240,  Butler  county  being  one  of  them,  then  clear- 
ly that  county  had  no  title  of  its  own  to  said  land,  on 
November  15,  1867,  at  the  date  of  the  patent  by  Addy 
to  Bayless,  and  never  acquired  title  thereto  until  the 
passage  of  the  Act  of  March  27,  1868  (Laws  1868,  p. 
68),  supra. 

Following  the  ruling  announced  in  the  previous 
paragraph,  we  hold  that  the  patent  from  Butler  coun- 
ty by  Addy,  commissioner,  purporting  to  convey  this 
land  to  Bayless,  conveyed  no  right,  title  or  interest 
whatever  in  or  to  the  land  described  therein  to  John 
Bayless,  the  ancestor  of  respondents,  an<J  through 
whom  they  claim  title  to  this  land  by  inheritance ;  also 
that  respondents  have  no  interest  or  title  in  or  to  said 
land  of  anv  character. 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  513 

Bayless  v.  Webb. 

IV.  The  conclusions  reached  and  announced  in 
the  previous  paragraphs  of  this  opinion  fully  dispose 
of  all  the  questions  regarding  the  first  count  of  the 
petition;  and  having  there  held  that  the  respondents 
have  no  right,  title  or  interest  in  or  to  the  lands  in 
•controversy,  it  necessarily  follows  therefrom  that  they 
were  not  entitled  to  the  possession  of  the  land  or  to 
the  judgment  awarding  it  to  them;  and  for  that  and 
for  the  other  reasons  stated,  we  reverse  the  judgment 
of  the  circuit  court  as  to  both  counts  of  the  petition- 
Lamm,  J.,  concurs,  except  as  to  what  is  said  re- 
garding the  Simpson  case ;  Bond,  J,,  concurs ;  Graves^ 
J.,  concurs  in  result. 


J.  H.  BAYLESS  et  al.  v.  J.  V.  WEBB,  Appellant. 

Division  One,  June  28,  1913. 

For  the  reasons  stated  in  Bayless  v.  Oibbs,  ante,     page  492,  the 
judgment  in  this  case  is  reversed. 

Appeal  from  Butler  Circuit  Court. — Eon.  Jesse  C. 
Sheppard,  Judge. 

Eeveksed. 

N.  A.  Mozley,  Leslie  C.  Green  and  Ernest  A. 
Green  for  appellant. 

Henry  N.  Phillips  and  Abington  S  Phillips  for  re- 
spondents. 

WOODSON,  P.  J.— This  is  a  companion  case  of 
Bayless  v.  Gibbs,  ante,  p.  492;  and  the  plaintiff h 
therein  are  the  same  here,  and  the  defendant  Webb, 
there,  is  the  sole  defendant  here. 

The  action  was  instituted  in  the  circuit  court  of 
Butler  county,  by  the  plaintiffs  against  the  defend- 
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ant,  under  section  650,  Revised  Statutes  1899,  to  quiet 
the  title  to  a  certain  tract  of  land  situate  in  said  coun- 
ty, and  particularly  described  in  the  petition, 

A  judgment  for  the  plaintiffs  was  the  result  of  a 
trial  had,  and  defendant  having  unsuccessfully  moved 
for  a  new  trial,  appealed  the  cause  to  this  court. 

The  facts  of  the  two  cases  are  precisely  alike,  ex- 
cept this  suit  involves  a  different  tract  of  land,  and 
Gibbs  and  Bacon,  defendants  in  the  other  case,  are  not 
parties  to  this. 

The  two  cases  were  argued  together,  and  counsel 
in  printed  and  oral  argument  state  that  the  decision 
in  the  one  case  would  necessarily  dispose  of  the  other. 

After  a  full  hearing  and  a  careful  consideration 
of  the  other  case,  we  reached  the  conclusion  that  plain- 
tiffs therein  had  no  right,  title  or  interest  in  or  to  the 
land  there  in  controversy,  and  consequently  reversed 
the  judgment  of  the  circuit  court  without  remanding 
the  cause. 

So,  under  the  facts  and  circumstances,  the  judg- 
ment of  the  circuit  court  in  this  case  is  also  reversed. 

Lamm,  J,,  concurs  in  all  except  what  is  said  of 
the  Simpson  case.  Bond,  J.,  concurs ;  Graves,  J.,  con- 
curs in  result. 


CHSKLES  DOUGHERTY,  By  Next  Friend,  RICH- 
ARD  DOUGHERTY,  Appellant,  v.  CITY  OF  ST. 
LOUIS  et  al. 

Division  One,  June  28,  1913. 

1  OBSTRUCTION  OF  HIGHWAY:  Storing  Lumber:  Reasonable 
Length  of  Time.  The  owners  of  an  inclosed  lot,  used  for 
storing  second-hand  lumbec,  have  no  right  to  store  such  lumber 
on  a  strip  of  ground  between  the  inclosing  fence  and  the  side- 
walk. The  doctrine  of  the  reasonable  temporary  obstruction 
of  public  streets  by  abutting  property-owners,  for  instance,  by 
loading  and   unloading   manufactures   from  a   factory,   or   in 
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building  new  or  repairing  old  buildings,  has  no  application 
to  such  a  case;  and  in  a  suit  for  injuries  to  a  child  caused 
by  the  falling  of  a  pile  of  lumber  so  stored  in  the  public  street, 
an  instruction  embodying  the  idea  that  the  abutting  property- 
owner  had  a  lawful  right  to  obstruct  the  street  for  a  reasonable 
length  of  time,  and  that  both  he  and  the  city  became  liable 
only  after  the  pile  of  lumber  had  remained  in  the  street  more 
than  a  reasonable  length  of  time,  was  error. 


2.  :  :  Notice.  The  act  of  the  abutting  property- 
owner  in  storing  lumber  in  a  public  street  is  unauthorized, 
and  he  is  not  entitled  to  notice  that  the  obstruction  was 
dangerous  to  children  playing  about  it.  But  in  order  to  hold 
the  city  liable  for  injuries  to  a  child  caused  by  the  falling  of  the 
pile  of  lumber,  it  must  be  shown  that  the  city  had  notice  of 
its  existence  in  the  street,  or  that  it  had  remained  in  the 
street  sufficiently  long  enough  to  constitute  notice  to  it  or  its 
officers;  but  the  court  should  not  tell  the  jury  that  the  fact  that 
the  lumber  remained  in  the  street  "about  three  days"  in  law 
constituted  notice  to  the  city. 

Appeal   from   St.   Louis   City   Circuit  Court. — Hon. 
William  B.  Homer,  Judge. 

Reyebsed  and  remanded. 

0.  F,  Karbe  and  S.  C.  Rogers  for  appellant. 

(1)  The  court  erred  in  refusing  to  give  instruction 
numbered  one,  offered  by  plaintiff,  and  in  changing 
and  modifying  same  and  giving  to  the  jury  in  its 
changed  and  modified  form.  The  court  erred  in  giv- 
ing instructions  numbered  five,  six,  seven,  eight,  nine, 
ten  and  eleven,  offered  by  defendants  Eiechers.  Per- 
rigo  V.  St.  Louis,  185  Mo.  274;  Commonwealth  v.  Mc- 
Naugher,  131  Pa.  St.  55;  15  Am.  &  Eng.  Ency.  Law 
(2  Ed.)  444,  492-3;  Coffey  v.  Carthage,  186  Mo.  573; 
Kossman  v.  St.  Louis,  153  l^Co.  293;  Bassett  v.  St.  Jo- 
seph, 53  Mo.  290;  Brennan  v.  St.  Louis,  92  Mo.  482; 
Hull  V.  Kansas  City,  54  Mo.  598;  Troll  v.  Cement  Co., 
160  Mo.  App.  507;  Nagel  v.  Railroad,  75  Mo.  653;  Bur- 
ger V.  Eailroad,  112  Mo.  238;  Sydnor  v.  Arnold,  122 
Ky.  557;  Barrows  on  Negligence,  p.  18;  Heberling  v. 
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Warrensbnrg,  204  Mo.  613;  Russell  v.  Columbia,  74 
Mo.  494;  Barr  v.  Kansas  City,  105  Mo.  560;  Graney  v. 
St.  Louis,  141  Mo.  180;  Mans  v.  Springfield,  101  Mo. 
613;  Chilton  v.  St.  Joseph,  143  Mo.  192;  Stranb  v.  St. 
Louis,  175  Mo.  413;  Bnsse  v.  Rogers,  64  L.  R.  A.  183, 
120  Wis.  443;  King  v.  Troy,  104  N.  Y.  344;  Rachmel 
V.  Clark,  205  Pa.  St.  314,  62  L.  R.  A.  959;  Buttron  v. 
BrideU,  228  Mo.  622;  Fnllerton  v.  Fordyce,  121  Mo.  1; 
Roberts  v.  Railroad,  153  Mo.  App.  638. 

William  E.  Baird  and  Robert  Burkham  for  re- 
spondent City  of  St.  Louis. 

Muench,  Walther  <&  Miiench  for  other  respond- 
ents. 

(1)  An  abutting  owner  has  the  right  to  use  a  part 
of  the  highways  for  the  receiving  of  freight,  or  the 
temporary  deposit  of  articles  connected  with  his  busi- 
ness, so  long  as  such  temporary  use  does  not  unreason- 
ably interfere  with  travel.  Gerdes  v.  Foundry  Co., 
124  Mo.  347;  Watson  v.  Railroad,  69  Mo.  App.  548; 
McRee  v.  Peters,  142  Mo.  App.  286;  Davis  v.  Thomp- 
son, 134  Mo.  App.  13;  Dillon  on  Municipal  Corpora- 
tions (4  Ed.),  sec.  730.  (2)  There  is  a  difference  be- 
tween the  paved  and  unpaved  portions  of  a  sidewalk, 
with  respect  to  the  use  by  the  abutting  owner  and  the 
public,  respectively.  Bassett  v.  St.  Joseph,  53  Mo. 
303;  Fritz  v.  Kansas  City,  84  Mo.  632;  Craig  v.  Se- 
dalia,  63  Mo.  417;  Brown  v.  Glasgow,  57  Mo.  156; 
Kling  V.  Kansas  City,  27  Mo.  App.  231.  (3)  While 
the  occupancy  of  a  sidewalk  by  an  abutting  owner 
must  not  extend  beyond  a  reasonable  space  of  time, 
what  is  a  reasonable  time  is  to  be  determined  by  the 
circumstances  of  each  case  and  is  a  question  of  fact 
for  the  jury.  Hesselbach  v.  St.  Louis,  179  Mo.  523; 
Loth  V.  Theater  Co.,  197  Mo.  328;  Gerdes  v.  Foundry 
Co.,  124  Mo.  355.  (4)  The  pile  of  lumber  in  question, 
placed  there  by  the  abutting  owners  under  the  circum- 
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stances  shown  in  evidence,  was  not  a  nuisance  **per 
56.''  Hesselbach  v.  St.  Louis,  179  Mo.  505;  Gerdes  v. 
Foundry  Co.,  124  Mo.  347;  Seibert  v.  Eailroad,  188 
Mo.  657;  Loth  v.  Theatre  Co.,  197  Mo.  328;  O'Hara 
V.  Gas  Light  Co.,  244  Mo.  395.  (5)  The  negligence 
declared  upon  in  plaintiff's  petition  was  the  alleged 
careless  manner  of  piling  the  lumber  and  plaintiff 
could  not  therefore  recover  upon  any  other  ground. 
The  case  must  be  disposed  of  in  this  court  upon  the 
theory  upon  which  it  was  tried  below.  Hesselbach  v. 
St.  Louis,  179  Mo.  524;  O'Hara  v.  Gas  Light  Co.,  244 
Mo.  395.  (6)  A  pile  of  lumber  could  not  be  consid- 
ered as  a  dangerous  contrivance  which  is  tempting  to 
children,  and  the  '* turn-table"  cases  do  not  apply. 
O'Hara  v.  Gas  Light  Co.,  244  Mo.  395;  Kelly  v.  Benas, 
217  Mo.  1;  Friedman  v.  Snare,  71  N.  J.  L.  605;  Pow- 
ers V.  Bridge  Co.,  89  N.  Y.  Supp.  1030;  Witte  v.  Stifel, 
126  Mo.  295;  Stone  v.  Eailroad,  96  N.  Y.  Supp.  810; 
Kreiner  v.  Straubmueller,  30  Pa.  Sup.  Ct  609;  Rail- 
road V.  Cline,  111  111.  App.  416.  And  the  plaintiff  in 
going  upon  the  lumber  was  guilty  of  trespassing. 
Witte  V.  Stifel,  126  Mo.  295;  Schmidt  v.  K.  C.  Dist. 
Co.,  90  Mo.  284;  Moran  v.  Pullman  Co.,  134  Mo.  64L 
**The  turn-table  cases  are  anomalous,  and  it  is  the 
practice  of  the  courts  to  carry  their  doctrine  no  fur- 
ther than  the  previous  conditions  compel."  O'Hara 
V.  Gas  Light  Co.,  244  Mo.  407;  Witte  v.  Stifel,  126  Mo. 
295;  Barney  v.  Eailroad,  126  Mo.  372. 

GEAVES,  J.— Charles  Dougherty,  a  boy  of  ten 
years,  sues  through  his  next  friend,  to  recover  from 
defendants  for  personal  injuries  received  by  him  when 
a  pile  of  lumber  in  the  street  fell  upon  him.  The  suit 
was  against  the  city  of  St.  Louis,  the  two  co-partners 
in  the  business  firm  of  J.  P.  Eiechers  &  Son,  and  the 
Dimple  Eealty  Company.  The  latter  was  dismissed 
by  the  trial  court  upon  a  demurrer  to  the  testimony 
and  it  is  conceded  in  the  briefs  here  that  such  ruling 


Digitized  by 


Google 


518        SUPREME  COURT  OF  MISSOURI, 

Dougherty  v.  St  Louis. 

was  correct.  Upon  trial  a  jury  returned  a  verdict  for 
the  other  defendants  and  from  that  verdict  and  the 
judgment  entered  thereon  the  plaintiff  has  appealed. 
The  negligence  charged  is  thus  stated  in  the  petition: 
''Plaintiflf  for  cause  of  action  states  that  on  the 
eleventh  day  of  February,  1909,  St.  Louis  avenue  in 
said  city  of  St.  Louis  and  the  sidewalks  pertaining 
thereto  constituted  an  open  public  highway  of  said 
city;  that  the  premises  heretofore  mentioned  abutted 
on  said  public  highway,  to-wit,  St.  Louis  avenue,  and 
were  surrounded  and  enclosed  by  a  board  fence;  that 
on  the  day  and  date  above  mentioned,  and  for  several 
days  prior  thereto,  defendants  J.  P.  Riechers,  Charles 
P.  Riechers  and  the  Dimple  Realty  Company  owned 
and  maintained  a  pile  of  heavy  lumber  on  the  St.  Louis 
avenue  side  of  said  premises,  and  on  the  open  public 
highway,  said  pile  of  lumber  being  about  fifteen  feet 
in  length,  about  five  feet  wide  and  about  eight  feet 
high,  and  extended  outwardly  from  said  fence  a  dis- 
tance of  about  five  feet  on  the  public  highway;  that 
it  was  the  duty  of  said  city  of  St.  Louis  to  keep  its 
sidewalks  free  from  nuisances  and  dangerous  obstruc- 
tions and  in  reasonably  safe  condition  to  persons  law- 
fully on  said  street;  that  the  fact  of  said  lumber  be- 
ing on  said  sidewalk  was  known  to  the  defendant, 
city  of  St.  Louis,  and  its  agents  and  servants,  or  could 
by  the  exercise  of  ordinary  care  have  been  known  to 
said  defendant  city  of  St.  Louis;  that  said  lumber  was 
negligently,  carelessly,  loosely  and  improperly  piled, 
in  this,  to-wit,  that  defendants  failed  to  brace  said 
lumber  with  proper  ties  or  cross-pieces  placed  between 
the  boards  constituting  said  pile  of  lumber,  and  that 
said  lumber  was  not  guarded  so  as  to  warn  persons 
who  might  come  near  or  in  contact  with  same  of  their 
danger,  and  that  said  pile  of  lumber  was  dangerous 
to  persons  who  might  come  near  or  in  contact  there- 
with.'' 
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The  petition  then  alleges  that  plaintiff  and  other 
boys  were  playing  in,  upon  and  around  such  pile  of 
lumber,  when  a  portion  thereof  fell  upon  him  and  in- 
jured him.  Damages  are  asked  in  the  sum  of  $15,000. 
The  two  individual  defendants  J.  P.  and  C.  P.  Biech- 
€rs  answer  (1)  by  a  general  denial  and  (2)  a  plea  of 
contributory  negligence.  The  answer  of  the  city  is  to 
like  effect.  The  answer  of  the  Realty  Company  need 
not  be  considered.  Complaint  is  made  of  the  giving 
and  refusing  of  instructions,  the  admission  of  im- 
proper evidence  and  the  refusing  to  admit  proper  evi- 
dence. Incident  facts  will  be  detailed  in  the  course  of 
the  opinion  in  connection  with  the  points  made. 

I.  Plaintiff  asked  a  general  instruction  which  the 
court  refused  to  give,  and  this  is  one  of  the  com- 
pl::ints  urged  here.    The  instruction  as  asked  reads: 

**The  court  instructs  the  jury  that  if  they  believe 
and  find  from  the  evidence  that  the  defendants,  J.  P. 
Eiechers  and  Charles  P.  Riechers,  placed  the  pile  of 
lumber  mentioned  in  the  evidence  on  the  sidewalk  on 
St.  Louis  avenue,  near  Leffingw  ell  avenue,  prior  to  the 
11th  day  of  February,  1909,  or  owned  same  and  al- 
lowed it  to  be  done,  and  that  they  allowed  it  to  remain 
there  for  about  three  days,  and  that  the  defendant, 
city  of  St.  Louis,  knew  the  same  was  so  placed  on  said 
sidewalk,  or  might  by  the  exercise  of  reasonable  care 
have  known  through  its  oflBcers  and  agents  that  same 
was  there;  and  that  the  defendants,  J.  P.  Riechers 
and  Charles  P.  Riechers,  and  the  city  of  St.  Louis, 
knew  or  by  the  exercise  of  reasonable  care  could  have 
known  that  same  was  improperly  piled  and  unsafe  and 
dangerous  to  children  lawfully  playing  on  or  around 
same,  and  that  said  lumber  was  carelessly,  negligently, 
loosely  and  improperly  piled  by  reason  of  not  being 
braced  with  proper  ties  or  crosspieces  placed  between 
the  boards  constituting  said  pile  of  lumber,  and  that 
said  lumber  was  unguarded,  and  that  while  said  lum- 
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ber  was  in  said  condition  on  said  sidewalk,  at  the  place 
mentioned  in  the  evidence  on  or  about  the  11th  day  of 
February,  1909,  the  front  tier  of  said  lumber  fell  and 
injured  Charles  Dougherty,  plaintiff  herein,  while  he 
was  playing  on,  near,  at  or  around  same,  and  that  the 
said  plaintiff  was  at  the  time  he  was  injured  in  the 
exercise  of  ordinary  care,  then  you  will  find  your  ver- 
dict in  favor  of  plaintiff.'^ 

This  instruction  the  court  modified  and  gave.  The 
modified  instruction  reads: 

**The  court  instructs  the  jury  that  if  they  believe 
and  find  from  the  evidence  that  said  St.  Louis 
avenue  was,  on  the  11th  day  of  February,  1909,  an 
open  public  highway,  that  the  defendants,  J.  P.  Riech- 
ers  and  Charles  P.  Riechers,  placed  the  pile  of  lumber 
mentioned  in  the  evidence  qu  the  sidewalk  on  St.  Louis 
avenue,  near  Leffingwell  avenue,  prior  to  the  11th  day 
of  February,  1909,  or  owned  same  and  allowed  it  to 
be  done,  and  that  they  allowed  it  to  remain  there  for 
an  unreasonable  length  of  time,  and  that  the  defend- 
ant city  of  St.  Louis  knew  the  same  was  so  placed  on 
said  sidewalk,  or  might,  by  the  exercise  of  reasonable 
care  have  known  through  its  ofiicers  and  agents  that 
same  was  there ;  and  that  the  defendants,  J.  P.  Riech- 
ers and  Charles  P.  Riechers,  and  the  city  of  St.  Louis^ 
knew  or  by  the  exercise  of  reasonable  care  could  have 
known  the  same  was  improperly  piled  and  unsafe  and 
dangerous  to  children  lawfully  playing  on  or  around 
same,  and  that  said  lumber  was  carelessly,  negligently^ 
loosely  and  improperly  piled  by  reason  of  not  being 
braced  with  proper  ties  or  crosspieces  placed  between 
the  boards  constituting  said  pile  of  lumber,  and  that 
said  lumber  was  unguarded,  and  that  while  said  lum- 
ber was  in  said  condition  on  said  sidewalk,  at  the  place 
mentioned  in  the  evidence  on  or  about  the  11th  day  of 
February,  1909,  the  front  tier  of  said  lumber  fell  and 
injured  Charles  Dougherty,  plaintiff  herein,  while  he 
was  playing  on,  near,  at  or  around  same,  and  that  the 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  521 

Dougherty  v.  St.  Louis. 

said  plaintiflf  was  at  the  time  he  was  injured  in  the  ex- 
ercise of  ordinary  care,  then,  you  will  find  your  ver- 
dict in  favor  of  plaintiff/' 

Some  pertinent  facts  should  be  first  stated.  The 
individual  defendants  were  the  lessees  of  the  vacant 
adjoining  lot,  and  had  it  fenced,  and  for 
storing  years  had  used  it  for  the  purpose  of  stor- 

street:  ing  second-hand  lumber  and  other  build- 

xfrnt!"^'''*  ing  material.  On  St.  Louis  avenue  the 
space  between  the  board  fence  surround- 
ing their  lot  and  the  curb  line  of  the  street  was  some- 
thing like  twenty  feet,  the  outside  portion  having  a 
sidewalk  upon  it.  The  lumber  pile  was  on  the  inside 
pqrtion,  and  not  on  the  sidewalk  portion.  The  evi- 
dence sharply  conflicts  as  to  whether  the  lumber  was 
safely  or  negligently  piled  up.  A  jury  could  well  find 
either  way  upon  this  question.  Likewise  the  evidence 
sharply  conflicts  as  to  how  long  this  particular  pile  of 
lumber  had  been  in  the  street  at  this  point.  One  wit- 
ness for  defendants  says:  *'I  have  known  Riechers 
for  eight  years.  The  lumber  had  been  there  five  or 
six  days.  I  took  more  interest  in  this  particular  case 
because  I  knew  that  these  boys  would  get  hurt  if  they 
would  keep  on  playing  around  that  lumber  pile." 

Other  evidence  places  the  time  much  shorter,  but 
it  is  sufficient  for  us  to  say  that  there  is  a  conflict  in 
the  evidence,  with  substantial  evidence  both  ways.  The 
theory  of  the  defense  is  largely  founded  upon  the  tes- 
timony of  Charles  P.  Riechers.  This  is  short,  as  con- 
densed in  the  abstract,  and  we  quote  both  sides  of  it, 
thus: 

**  Direct  Exaftiination,  by  Mr.  Muench: 

/*My  name  is  Charles  Riechers.  I  am  in  the  gen- 
eral construction  business  with  my  father,  J.  P.  Riech- 
ers &  Son.  Have  been  about  twenty-five  years.  We 
are  occupying  the  lot  at  the  comer  of  Leffingwell  and 
St.  Louis  avenues  for  storing  old  building  material. 
The  lot  is  inclosed  by  a  fence.    Part  of  the  sidewalk 
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is  paved  and  part  Tinpaved.  From  the  fence  to  the 
curb  is  about  twenty-five  feet  and  six  inches.  I  have 
heard  the  testimony  with  reference  to  the  pile  of  lum- 
ber which  was  outside  of  the  fence,  on  the  St.  Louis 
avenue  side  of  the  lot.  That  lumber  was  moved  from 
the  southwest  comer  of  Grand  and  Dodier  street.  We 
were  wrecking  a  building  there.  This  lumber  came 
out  of  that  building.  I  had  all  the  nails  drawn  out  of 
the  lumber,  perfectly  clean,  no  rubbish  sticking  to  it^ 
lath  nails  nor  pieces  of  lath  remaining,  or  anything 
else.  It  was  absolutely  clean. ,  It  was  white  pine  joists^ 
2x6,  2x8,  2x10.  I  saw  the  lumber  as  it  was  piled  and 
after  it  was  piled.  Under  the  bottom  of  the  pile  were 
two  pieces  of  4x6,  laid  on  an  incline  toward  the  fence^ 
by  having  two  bricks  under  the  outer  edge  of  it,  and 
on  this  we  proceeded  to  pile  the  lumber  about  five  feet 
wide  up  against  the  fence.  The  lumber  leaned  against 
the  fence.  The  front  of  the  pile  was  leaning  towards 
the  fence  northwardly  from  twelve  to  fifteen  inches. 
That  was  brought  about  by  the  pile  being  five  feet  at 
the  bottom  and  from  three  and  one-half  to  three  and 
three-fourths  feet  at  the  top.  It  was  against  the  fence 
all  the  way  up.  I  had  last  seen  this  pile  of  lumber 
before  the  accident,  about  two  o'clock  in  the  after- 
noon.   It  certainly  looked  good  and  safe  to  me. 

**Q.  Why  was  it,  Mr.  Riechers,  that  the  lumber 
was  not  piled  in  the  yard! 

**  Objected  to  by  Mr.  Rosenthal. 

**Mr.  Muench:  The  purpose  of  this  question  is 
simply  to  show  that  at  that  particular  time  there  was 
not  room  inside  the  fence  to  store  those  boards,  and 
for  that  reason  they  were  placed  jusf  outside  the  fence. 
I  expect  to  follow  that  up  by  other  evidence. 

**The  Court:  Well,  he  may  answer  that  question 
upon  the  statement  that  you  expect  to  follow  it  with 
further  proof.  To  which  ruling  plaintiff  then  and 
there  duly  excepted. 
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**A.  On  account  of  a  lot  of  material  accumulat- 
ing on  the  inside,  and  we  had  to  remove  this  stuff 
from  Grand  and  Dodier  in  order  to  make  room  for 
other  old  material  that  was  to  be  left  there,  to  be  re- 
used in  the  construction  of  the  new  building,  conse- 
quently by  not  having  room  on  the  inside  of  this  fence 
we  piled  the  lumber  out  against  the  outside  of  the 
fence,  and  just  as  quick  as  we  could  get  these  nails  and 
stuff  out  we  hauled  it  down,  and  then  after  we  had 
room  made  in  the  lot  we  were  going  to  proceed  to 
move  that  stuff  in  the  lot.  This  particular  pile  of  lum- 
ber was  laid  up  one  plank  on  top  of  the  other. 

**Q.  About  how  long  would  it  have  taken  one 
man  to  remove  that  lumber  from  the  outside  of  the 
fence  to  the  inside? 

** Objected  to  as  incompetent  and  immaterial;  ob- 
jection overruled,  to  which  ruling  of  the  court  the 
plaintiff  then  and  there  duly  excepted. 

**A.  It  might  have  taken  a  day  and  one-half.  At 
two  o'clock  in  the  afternoon  of  the  11th,  the  day  of 
the  accident,  the  pile  was  solid.  About  11  o'clock  that 
night  I  went  by  there  and  I  saw  some  joists  scattered, 
but  I  did  not  know  that  anything  had  happened.  I 
just  thought  the  boys  had  been  playing.  The  fence 
is  seven  feet  high  exactly,  and  the  lumber  was  piled 
within  six  inches  of  the  top  of  it.  After  the  accident 
happened  the  braces  were  still  under  the  pile. 

*  *  Cross-Examination  by  Mr.  Rosenthal: 

**The  lumber  had  been  there  possibly  a  day  and  a 
quarter.  I  am  not  positive  whether  it  was  put  there 
on  the  same  day  or  not,  but  it  was  put  there  on  the 
10th  or  11th,  which  was  Wednesday  or  Thursday. 
There  had  been  some  lumber  out  there  about  six  or 
seven  days  before.  On  the  11th  of  February,  1909, 
I  had  timber  piled  on  the  LeflBngwell  side  of  this  prop- 
erty. They  were  there  off  and  on  'for  quite  a  number 
of  years.  This  lumber  was  piled  about  five  foot  wide 
at  the  bottom,  graduating  up  to  the  top  so  that  it  was 


Digitized  by 


Google 


524       SUPREME  COURT  OF  MISSOURI, 

Dougherty  v.  St  Louis. 

narrower  on  the  top  than  it  was  on  the  bottom.  There 
were  different  sizes,  2x6,  2x8,  2x10.  It  was  timber  of 
different  dimensions  and  we  did  not  pull  all  of  the 
2x8  together,  nor  the  2x6,  nor  the  2x10.  We  piled 
across,  one  on  top  of  the  other,  straight  from  the  fence 
out. 

*'Q.  Explain  how  the  lumber  was  piled  twelve  or 
•  fifteen  inches  narrower  at  the  top  than  at  the  bottom 
and  still  have  one  of  these  planks  lay  right  on  top  of 
the  other,  as  you  indicated?  A.  Well,  it  consisted  of 
various  widths,  2x6,  2x8,  2x10.  If  the  pile  had  con- 
sisted of  only  2x10 's,  it  would  naturally  mean  that  the 
front  of  the  pile  would  have  remained  straight,  and 
we  would  have  got  as  many  tiers  on  the  top  as  we  get 
on  the  bottom,  but  by  having  different  widths  we  in- 
cline those  piles  in  from  twelve  to  fifteen  inches  by 
putting  2x8 's,  2x6 's,  and  2x10 's  together  crossways. 

**Q.  Well,  I  understood  you  to  say  you  just  took 
the  lumber  and  unloaded  it  without  any  regard  to  the 
size  and  placed  it  together!  A.  Well,  because  the  pile 
was  going  to  be  moved  to  the  inside  of  the  lot  in  a 
few  days.  That's  the  reason  it  was  piled  so  as  not  to 
Jceep  it  separate. 

**  There  had  been  some  lumber  piled  there  about 
six  or  eight  days  before.  There  were  no  ties  or  cross- 
pieces  or  braces  between  the  planks  of  the  pile.  There 
wasn't  anything  to  warn  anybody  away  from  the  pile 
or  that  there  was  any  danger.  The  lumber  was  about 
twelve  and  one-half  feet  long.  The  front  tier  was 
practically  the  same  as  a  pair  of  stairs,  leaning  to- 
wards the  fence  from  the  bottom  to  the  top,  twelve  or 
fifteen  inches.  We  didn't  make  any  tiers.  The  back 
was  close  against  the  fence  and  the  bottom  of  the  pile 
was  close  against  the  fence.  The  fence  is  about  four 
inches  out  of  plum. 

**Ee-direct  Examination,  by  Mr.  Muench: 

**The  last  lumber  was  piled  there  on  the  morning 
of  the  10th,  or  before  10  o'clock  on  the  morning  of  the 
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11th  of  February.  The  2x10 's  were  the  last  piled  on 
the  pile.  There  has  never  been  any  pavement  along 
the  west  side  of  that  fence  along  the  lot." 

We  have  underscored  all  the  evidence  upon  which 
one  theory  of  the  given  instruction  supra,  was  predi- 
cated. This  testimony  is  flatly  contradicted  both  as  to 
the  manner  in  which  the  lumber  was  piled  up,  as  well 
as  to  the  length  of  time  it  had  been  there.  This  suffi- 
ciently outlines  the  additional  facts  for  a  discussion 
of  these  two  instructions. 

It  will  be  noticed  that  the  instruction  given  by  the 
court  precludes  the  right  of  the  plaintiff  to  recover, 
unless  the  jury  found  that  the  pile  of  lumber  had  been 
in  the  street  **for  an  unreasonable  length  of  time."  In 
other  words,  the  instruction  seems  to  be  predicated 
on  the  idea  that  the  Riechers  had  the  lawful  right  to 
obstruct  this  street  for  a  reasonable  length  of  time, 
and  they  and  the  city  only  became  liable  for  the  ob- 
struction after  it  had  remained  there  more  than  a 
reasonable  length  of  time.  Under  the  facts  of  this 
case  this  instruction  is  vicious.  Under  certain  circum- 
stances abutting  property-owners  have  the  right  to 
reasonably  obstruct  a  street  in  the  conduct  of  their 
business,  and  of  this  class  of  cases  the  case  of  Gerdes 
V.  Iron  and  Foundry  Co.,  124  Mo.  1.  c.  353  et  seq., 
states  the  very  limit  of  the  rule.  In  that  case  it  is 
said: 

**The  general  rule  which  has  been  repeatedly  de- 
clared by  this  court  is  that  municipal  corporations 
are  bound  to  keep  their  streets  and  highways  in  a 
proper  state  of  repair  and  free  from  obstructions  so 
that  they  will  be  reasonably  safe  for  travel;  and  if, 
having  notice  of  defects  or  obstructions,  they  neglect 
to  repair  or  remove  them  they  will  be  liable  for  aU 
injuries,  provided  that  he  who  received  the  injury  was, 
himself  at  the  time,  in  the  exercise  of  due  care.  [Smith 
V.  St.  Joseph,  45  Mo.  449;  Flynn  v.  Neosho,  114  Mo. 
572,  and  cases  cited.] 
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**  There  is  a  well-recognized  qualification  to  this 
strict  rule  which  is  declared  by  Judge  Dillon  in  this 
language:  *But  it  is  not  every  obstruction,  irrespect- 
ive of  its  character  or  purpose,  that  is  illegal,  even  al- 
though not  sanctioned  by  any  express  legislative  or 
municipal  authority.  On  the  contrary,  the  right  of  the 
public  to  the  free  and  unobstructed  use  of  a  street  or 
way  is  subject  to  reasonable  and  necessary  limita- 
tions and  restrictions.  The  carriage  and  delivery  of 
fuel,  grain,  goods,  etc.,  are  legitimate  uses  of  a  street, 
and  may  result  in  a  temporary  obstruction  to  the  right 
of  public  transit.  .  .  .Temporary  obstructions  of 
this  kind  are  not  invasions  of  the  public  easement,  but 
simply  incidents  to  or  limitations  of  it.  They  can  be 
justified  when,  and  only  so  long  as,  they  are  reason- 
ably necessary.  There  need  be  no  absolute  necessity : 
it  suffices  that  the  necessity  is  a  reasonable  one.'  [2 
Dillon  on  Mun.  Corp.  (4  Ed.),  sec.  730  and  cases  cited; 
Stephens  v.  Macon,  83  Mo.  345;  Welsh  v.  Wilson,  101 
N.  Y.  256.] 

**  There  can  be  no  doubt,  under  this  obviously 
just  qualification,  that  the  manufacturing  company 
had  the  right  to  make  reasonable  use  of  these  streets 
for  the  deposit  of  their  manufactured  goods,  for  the 
purpose  of  loading  and  unloading  them,  though  not 
directly  authorized  by  an  ordinance  of  the  city.  But 
it  had  no  right  to  make  a  permanent  use  of  the  street 
for  storing  its  property,  or  to  make  such  temporary 
use  as  would  unreasonably  interfere  with  travel.  The 
reasonableness  of  the  use  should  be  measured  by  the 
character  of  the  articles  to  be  handled.'' 

Other  cases  are  cited  by  the  respondents,  but  this 
case  sufficiently  illustrates  the  doctrine  under  which 
they  attempt  to  sustain  this  instruction.  The  trouble 
is  not  with  the  doctrine  of  a  reasonable  temporary 
use  of  the  streets  by  abutting  property-owners,  but 
in  the  case  at  bar  the  facts  do  not  bring  the  use  within 
the  spirit  of  the  rule.    This  doctrine  of  a  reasonable 
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temporary  obstruction  of  public  streets  by  abutting 
property-owners  has  its  origin  in  the  law  of  necessity. 
In  loading  and  unloading  manufactured  articles  from 
a  factory,  a  reasonable  temporary  obstruction  of  the 
public  street  may  be  necessary,  but  such  obstruction 
must  be  both  reasonable  in  kind  and  temporary  in 
character.  Building  new  buildings  and  repairing  old 
ones  may  of  necessity  require  the  reasonable  and  tem- 
porary obstruction  of  streets.  And  it  might  be  added 
that  the  reasonableness  of  the  obstruction,  as  well  as 
its  temporary  character,  may  vary  with  the  facts  of 
each  case,  and  both  may  be  questions  for  a  jnry.  But 
under  the  facts  in  this  case  this  pile  of  lumber  was  an 
unauthorized  obstruction  in  a  public  street,  and 
neither  its  reasonableness  nor  its  character  as  to 
being  temporary  or  otherwise,  were  questions  for  the 
jury,  and  therein  this  instruction  was  error  . 

We  have  set  out  this  evidence  at  length.  It  shows 
(1)  that  Riechers  &  Son  used  the  abutting  property 
as  a  storage  place  for  old  building  material,  (2)  that 
their  storage  room  was  full  to  overflowing  and  for  that 
reason  they  used  a  public  street  as  a  storage  room, 
and  (3)  that  they  proposed  to  so  use  such  street  as  a 
storage  room  for  the  conduct  of  their  business  until 
such  time  as  the  congested  condition  within  their 
yards  wap  relieved.  This  testimony  does  not  show  a 
temporary  use  within  the  rule  established  by  the  case 
upon  which  the  defendants  rely.  Had  they  shown  that 
the  lumber  was  temporarily  thrown  in  the  street  at 
the  gateway  of  their  yard,  until  such  time  as  it  could 
be  carried  in  and  then  stored,  we  might  have  a  differ- 
ent question.  If  a  merchant  receives  a  car  load  of 
plows,  and  makes  a  reasonable  use  of  the  sidewalk  un- 
til such  time  as  by  the  use  of  due  diligence  (and  the 
situation  demanded  the  use  of  the  sidewalk)  he  could 
have  them  taken  away  and  placed  in  his  storage  room 
or  yards,  such  use  might  be  said  to  fall  within  the  rule 
stated  in  the  Gerdes  case,  supra;  but,  if  such  merchant 
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deliberately  stored  his  car  load  of  plows  upon  the 
sidewalk,  until  such  time  as  in  the  course  of  his  busi- 
ness, he  could  reduce  his  stock,  so  as  to  have  room  to 
store  them  upon  his  own  premises,  such  case  would 
not  fall  within  the  rule  of  a  reasonable  temporary  use- 
Whilst  such  a  use  might  not  last  long,  yet  the  facts 
would  make  it  in  law  a  permanent  and  unlawful  use. 
The  case  at  bar  falls  within  this  latter  class.  Under 
defendants'  testimony,  this  lumber  was  being  stored 
there  until  such  time  as  they  could  use  sufficient  ma- 
terial from  within  to  leave  a  place  for  its  storage  at 
this  later  date.  Such  an  obstruction  to  a  public  high- 
way is  neither  reasonable  nor  temporary  and  should 
be  so  declared  as  a  matter  of  law.  This  modified  in- 
struction given  by  the  court  does  not  declare  the  law 
under  the  facts  of  this  case,  and  for  this  error  t^e 
judgment  nisi  must  be  reversed  and  the  cause  re- 
manded. 

n.  Going  now  to  the  instruction  asked  by  the 
plaintiff,  supra,  it  must  be  said  that  it  too  is  not  with- 
out some  fault.    With  the  view  we  have  expressed  in 

paragraph  one,  notice  to  the  Riechers  was 
L^^'^'b  *  not  required.    They  were  the  authors  of 

street:  an  unauthorized  obstruction,  and  an  ob- 

to^city.  struction    dangerous    (under    plaintiff^^ 

evidence)  to  children  who  might  be  law- 
fully using  the  street  whilst  at  play.  But  the  city  of 
St.  Louis  is  a  defendant,  and  notice  to  it  was  essen- 
tial to  its  liability.  In  this  instruction  is  the  clause 
**and  that  they  allowed  it  to  remain  there  for  about 
three  days,*'  and  it  may  be  that  this  would  make  the 
instruction  misleading.  It  might  be  construed  that 
the  court  was  saying  that  ** about  three  days"  was  in 
law  the  reasonable  notice  to  which  the  city  was  en- 
titled before  liability  would  attach.  The  clause  is 
awkwardly  used,  and  in  redrafting  can  be  left  out  or 
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changed  as  herein  suggested.    Otherwise  this  instruc- 
tion properly  declares  the  law. 

in.  Instruction  numbered  5  for  the  defendants 
is  erroneous  for  the  same  reasons  given  in  our  para- 
graph one,  and  perhaps  for  others.  In  fact  there  are 
numerous  errors  throughout  the  long  list  of  instruc- 
tions, but  they  mostly  arise  from  the  erroneous  view 
taken  by  the  trial  court,  as  disclosed  in  our  paragraph 
one — and  for  that  reason  need  not  be  noticed  in  detail. 
The  plaintiff's  evidence  is  such  as  to  justify  the  sub- 
mission of  his  case  both  as  to  the  city  and  the  two  in- 
dividual defendants,  and  under  proper  instructions  the 
jury  may  take  a  different  view  of  the  matter.  Let  the 
judgment  be  reversed  and  the  cause  remanded  to  be 
tried  according  to  the  views  herein  expressed.  All 
concur. 


J.  D.  BEAUCHAMP,  Appellant,  v.  PIKE  COUNTY. 

Division  One,  June  28,  1913. 

1  COUNTY  SURVEYOR:  Office  Rent.  Where  the  county  sur- 
veyor sues  the  county  for  the  rental  value  of  a  room  in  his 
private  residence  and  for  a  telephone  installed  in  said  office, 
and  the  case  is  submitted  on  the  theory  that  it  was  the  duty 
of  the  county  court  to  provide  office  room  and  a  telephone  for 
the  conduct  of  his  official  business,  without  a  request  on  his 
part,  and  if  it  failed  to  do  so  he  could  recover  the  reasonable 
value  of  the  room  and  telephone  used  in  the  conduct  of  his 
official  business,  a  verdict  for  the  county  is  an  end  to  his  claim, 
there  being  evidence  that  the  room  in  his  private  residence  and 
the  telephone  were  used  for  private  purposes,  and  that  he  could 
have  had  an  office  in  the  court  house  had  he  desired  it 


:    instructions:   Alternative  View.     It  is  not  error  to 

give  instructions  for  defendant  that  present  a  mere  alternative 
view  of  the  evidence  submitted  by  the  Instructions  given  for 
plaintiff. 

251  Mo.— 34 
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3.   :  :   Record  of  Surveys.     An  instruction  telling 

the  jury  that  the  book  of  the  "record  of  surveys"  should  be 
deposited  in  the  recorder's  office  and  subject  to  public  inspec- 
tion is  a  correct  statement  of  the  law. 

Appeal  from  Pike  Circuit  Court. — Hon.  David  H.  Ehy 

Judge. 

Affirmed. 

Hostetter  <&  Haley  for  appellant. 

(1)  The  court  erred  in  giving  defendant's  in- 
struction number  1.  There  is  no  evidence  on  which  to 
base  this  instruction.  Plaintiff  testified  that  he  used 
a  room  in  his  dwelling  as  an  oflSce  room  where  ne- 
groes as  well  as  whites  were  admitted  on  official  busi- 
ness, and  where  he  kept  his  records,  maps,  instru- 
mekts,  etc.  It  goes  without  saying  that  negroes  would 
not  have  been  received  in  his  private  dwelling  on  terms 
of  social  equality,  but  calling  on  official  business  they 
were  received  there  and  treated  as  courteously  as  if 
they  had  called  at  his  office  in  the  court  house,  had  he 
been  provided  one  there.  There  was  no  testimony 
from  anybody  that  plaintiff  merely  used  this  room  in 
his  dwelling  for  his  own  convenience;  or  that  he  did 
not  use  said  room  as  an  office ;  or  that  he  did  not  use 
it  as  a  convenience  for  the  public  in  ti'ansacting  busi- 
ness with  him  as  county  surveyor.  An  instruction 
must  have  some  evidence  for  a  basis,  else  it  is  error 
for  it  to  be  given.  (2)  The  court  erred  in  giving  de- 
fendant's instruction  2.  While  this  instruction  may 
be  correct  as  an  abstract  proposition  of  law,  yet  the 
effect  of  giving  it  was  misleading  to  an  unsophisticated 
jury,  and  it  no  doubt  had  the  effect  it  was  intended  it 
should  have,  to-wit,  of  causing  the  jury  to  form  the 
erroneous  conclusion  that  as  the  recorder  was  the  legal 
custodian  of  this  particular  book  known  as  the  ''Rec- 
ord of  Surveys"  that  therefore  there  were  no  public 
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records  of  which  the  county  surveyor  was  the  legal 
custodian,  and  therefore  he  had  no  use  for  an  office 
room,  having  no  records  to  preserve  or  keep  therein. 
It  would  have  been  just  as  proper  to  have  told  the 
jury  by  instruction  that  the  recorder  of  deeds  was  the 
legal  custodian  of  the  deed  records  or  the  marriage 
license  records,  or  that  the  county  clerk  was  the  legal 
custodian  of  the  plats  and  surveys  of  public  roads  af- 
ter they  had  been  made  by  the  surveyor  under  direc- 
tions and  orders  of  the  county  court  and  filed  by  him 
with  the  county  clerk.  Besides  this  instruction  was  an 
unwarranted  comment  on  the  evidence  and  its  effect 
was  prejudicial.  This  instruction  is  further  mislead- 
ing in  that  it  creates  the  erroneous  conclusion  that  the 
recorder  alone,  and  not  the  surveyor,  is  responsible 
for  this  book  known  as  the  '* Record  of  Surveys.''  This 
is  one  of  the  books  covered  by  the  surveyor's  bond. 
Sec.  11293,  R.  S.  1909.  While  the  book  is  in  the  pos- 
session of  the  surveyor  he  is  certainly  responsible  un- 
der his  bond  for  its  safe-keeping.  Sec.  11303,  R.  S. 
1909,  provides  that  the  surveyor  shall  *'keep  a  fair  and 
correct  record  of  all  surveys  made  by  himself  and  his 
deputies,  in  a  well-bound  book  ...  to  be  procured 
at  the  expense  of  the  county."  Further  on  in  the  same 
section  it  is  provided  that  the  surveyor  shall  *' deliver 
a  copy  of  any  survey  to  any  person  requiring  the  same, 
on  payment  of  the  fees  allowed  by  law,  so  long  as 
said  record  shall  remain  in  his  possession."  The  vice 
of  the  instruction  is  accentuated  by  its  stating  only  a 
portion  of  the  law.  (3)  The  court  erred  in  giving  de- 
fendant's instruction  3.  This^  office  rent  account  was  a 
running  account  or  at  least  that  question  should 
have  been  left  to  the  jury.  (4)  The  court  erred  in  giv- 
ing defendant's  instruction  4.  This  instruction  is  er- 
roneous and  prejudicial  from  any  angle  it  may  be 
viewed.  It  is  conceded  that  the  defendant  failed  to 
furnish  plaintiff  an  office.  Both  Judges  Robertson  and 
McCune  admitted  that  they  never  did  provide  plaintiff 
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with  an  office.  They  both  claimed  in  their  testimony 
that  Mr.  Beauchamp  never  demanded  an  office  room 
of  them,  but  they  both  admitted  that  they  not  only  did 
not  furnish  or  provide  him  with  an  office  room,  but 
that  they  never  even  offered  to  do  so.  If  this  does  not 
constitute  a  failure  to  furnish  plaintiff  with  an  office^ 
then  the  common  sense  canons  of  construction  of  the 
English  language  must  be  completely  ignored.  Yet 
the  jury  are  told  by  this  instruction,  that  if  the  plain- 
tiff made  no  request  of  defendant  for  an  office,  **and 
that  defendant  neither  failed  nor  refused  to  furnish 
said  office,"  then  he  was  not  authorized  to  provide  such 
office  at  his  dwelling  and  could  not  recover  on  that  is- 
sue. Even  an  offer,  not  backed  up  by  good  faith  or 
deeds  would  not  absolve  defendant  from  its  breach  of 
duty.  Harkreader  v.  Vernon  County,  216  Mo.  704. 
(5)  The  court  erred  in  refusing  plaintiff's  instruction 
number  7.  This  instruction  tendered  correct  proposi- 
tions of  law  and  embodied  the  points  applicable  to  the 
issues  in  the  case  at  bar.  Its  correctness  is  supported 
by  Ewing  v.  Vernon  County,  216  Mo.  681 ;  Harkreader 
V.  Vernon  County,  216  Mo.  696,  and  Motley  v.  Pike 
County,  233  Mo.  42.  (6)  The  court  erred  in  refus- 
ing plaintiff's  instructions  8  and  9.  These  instruc- 
tions embody  substantially  the  same  issue.  If  plain- 
tiff as  county  surveyor  was  entitled  to  have  an  office, 
or  was  required  by  law  to  maintain  one,  then  the  in- 
structions were  correct.  Ewing  v.  Vernon  County,  216 
Mo.  681 ;  Harkreader  v.  Vernon  County,  216  Mo.  696 ; 
Motley  V.  Pike  County,  233  Mo.  42 ;  Boone  County  v. 
Todd,  3  Mo.  140;  County  Court  v.  Ruland,  5  Mo.  268; 
Saylor  v.  Nodaway  County,  159  Mo.  520;  R.  S.  1909, 
sec.  11310.  (7)  The  verdict  was  against  the  instruc- 
tions given  by  the  court  on  behalf  of  plaintiff.  No 
one  disputed  that  Mr.  Beauchamp  maintained  his  office 
in  a  room  of  his  residence ;  no  one  disputed  that  the 
county  court  failed  to  furnish  or  provide  him  with  an 
office  room ;  no  one  disputed  that  he  installed  the  tele- 
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phone  in  his  office  and  paid  the  28  months  rental  out 
of  his  own  pocket;  no  one  disputed  the  payment  by- 
Mr.  Beauchamp  of  the  expenses  of  the  special  tele- 
phone messages  amounting  to  $1.30.  The  court  prop- 
erly declared  the  telephone  to  be  a  necessity.  This 
is  not  a  case  of  conflicting  testimony  so  as  to  ren- 
der the  verdict  of  the  jury  conclusive.  The  evidence 
was  all  one  way  and  the  jury's  verdict  was  squarely 
opposed  to  the  evidence  as  well  as  the  instructions 
given  on  behalf  of  plaintiff.  (8)  The  verdict  was 
against  the  conceded  and  admitted  facts  of  the  case 
and  should  have  been  for  the  plaintiff.  Boone  County 
V.  Todd,  3  Mo.  140;  Motley  v.  Pike  County,  233  Mo.  42. 

T.  B.  McGinnis  and  W.  0.  Gray  for  respondent. 

(1)  Respondent's  contention  is:  That  as  no 
proper  evidence  on  the  part  of  the  appellant  was  ex- 
cluded by  the  trial  court,  and  no  improper  evidence 
on  the  part  of  the  respondent  was  admitted,  and  that, 
as  the  law  was  correctly  declared  by  the  trial  court, 
this  court  will  not  set  aside  the  verdict  of  the  jury. 
^*It  is  the  province  of  the  jury  to  determine  the  credi- 
bility of  witnesses,  and  the  probative  force  of  their 
testimony  in  the  trial  of  law  cases,  and  the  courts  will 
not  set  aside  their  verdict  where  there  is  substantial 
evidence  to  support  it."  Huth  v.  Doble,  76  Mo.  App. 
671;  Temple  v.  Railroad,  83  Mo.  App.  64;  Blanton  v. 
Dold,  109  Mo.  64;  Carter  v.  Railroad,  156  Mo.  635; 
Plow  Co.  V.  Sullivan,  158  Mo.  440.  In  his  brief  appel- 
lant does  not  assign  as  error  that  any  proper  evi- 
dence on  his  part  was  excluded,  or  that  any  improper 
evidence  on  the  part  of  the  respondent  was  admitted, 
in  fact  he  says  there  was  practically  no  dispute  about 
the  evidence.  (2)  Six  instructions  were  given  on  be- 
half of  appellant,  covering  fully  all  the  issues  under 
his  contention  and  declaring  the  law  for  him  most  fav- 
orably, as  found  in  the  cases  of  Ewing  v.  Vernon 
County,  216  Mo.  81,  and  Harkreader  v.  Vernon  County, 
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216  Mo.  696.  These  instructions  in  the  ease  at  bar 
were  carefully  and  forcefully  drawn  by  the  learned 
counsel  representing  the  appellant,  right  in  line  with 
the  law  in  these  cases.  Instructions  7,  8,  9  offered 
on  behalf  of  appellant  were  properly  refused;  but  if 
not,  there  is  no  reversible  error,  for  the  reason  that 
all  the  issues  were  fully  covered  by  the  six  instructions 
given.  ConoUy  v.  Printing  Co.,  166  Mo.  447.  Instruc- 
tion seven  asked  the  court  to  instruct  the  jury  as  to 
furniture,  fuel,  janitor  service,  all  items  not  embraced 
in  his  account,  and  was  therefore  properly  refused. 
Instructions  8  and  9  were  fully  covered  by  the  six  in- 
structions given,  and  were  refused  also  for  the  reason 
indorsed  in  each  of  them  by  the  trial  court:  **That  as 
applied  to  this  case  the  instruction  is  misleading, 
while  it  may  be  the  duty  of  the  county  to  furnish  such 
room,  yet,  if  voluntarily  and  without  any  refusal  on 
the  part  of  the  county  to  furnish  him  a  room  else- 
where, plaintiff  selected  a  room  in  his  residence,  the 
county  would  not  be  bound  to  furnish  a  room  else- 
where in  the  sense  intended  by  the  instruction.''  But 
in  any  event  appellant  cannot  complain  because  the  six 
instructions  given  covered  all  issues  and  declared  the 
law  for  him  fully  and  forcibly. 

STATEMENT  BY  THE  COURT. 

The  plaintiff  is  the  county  surveyor  of  Pike  coun- 
ty and  was  serving  his  third  term,  when  he  brought 
this  suit  against  the  county  for  the  reasonable  value 
of  the  use  of  one  of  the  rooms  of  his  house  as  a  public 
office,  for  eight  years  and  four  months,  alleged  to  be 
$505;  for  the  installation  of  a  telephone  at  said  resi- 
dence two  years  and  two  months,  $28 ;  and  for  special 
telephone  messages,  $1.30.  Th  answer  was  a  general 
denial  and  the  plea  of  the  Statutes  of  Limitations  for 
five  years  as  to  the  indebtedness  existing  beyond  that 
period,  before  suit. 
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Plaintiff,  whose  business  is  that  of  dairyman  and 
milk  dealer,  stated  that  he  used  one  of  the  rooms  of 
his  residence,  about  one-half  mile  from  town,  for  his 
ofiSee  as  county  surveyor ;  that  persons  who  had  official 
business  with  him  called  and  were  received  there,  that 
the  room  in  question  was  also  used  by  himself  and  fam- 
ily as  the  sitting  and  receiving  room  for  themselves 
and  social  callers,  that  he  caused  a  telephone  to  be 
placed  in  said  room,  for  which  he  paid  the  rate  charged 
in  residences,  and  which  was  used  for  official  purposes 
and  also  for  the  convenience  of  himself,  his  family, 
and  other  persons.  That  he  had  so  located  his  office 
because  the  county  court  had  failed  at  his  request  to 
provide  him  suitable  office  and  furnishings.  That  the 
reasonable  rental  value  of  the  room  in  his  residence 
was  five  dollars  per  month,  amounting  to  the  sum 
claimed  therefor  in  his  petition ;  and  he  testified  to  the 
same  effect  concerning  the  items  claimed  for  telephone 
service,  and  to  the  last  item  of  special  messages  he 
claimed  to  have  spent  forty-five  cents. 

For  the  defendant,  Mr.  Robertson,  member  of  the 
county  court,  testified  that  plaintiff  never  mentioned  to 
him  any  bill  for  office  rent  and  never  at  any  time  de- 
manded any  room  wherein  to  keep  his  office,  and  the 
court  never  provided  for  him  in  that  respect.  This 
witness  was  a  member  of  the  county  court  during  the 
whole  time  embraced  in  plaintiff's  claims. 

Mr,  McCune,  who  had  been  presiding  judge  of  the 
county  court  for  three  years,  testified  that  the  plain- 
tiff made  no  demand  for  rent  of  office  during  his  in- 
cumbency, and  further  testified,  to-wit: 

''Q.  State  if  you  were  willing  at  any  time  to  fur- 
nish an  office  for  him,  if  he  wanted  it?    A.    Yes,  sir. 

**Q.    In  the  courthouse?    A.    Yes,  sir. 

*'Q.  Did  he  ever  make  any  demand  on  you,  or  any 
member  of  the  county  court  as  far  as  von  know,  to 
furnish  him  an  office?    A.    No,  sir.'' 
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This  witness  further  stated  that  there  were  two 
rooms  in  the  courthouse  available  for  that  purpose. 
Defendant  had  judgment  and  plaintiff  appealed. 

OPINION. 
I. 
BOND,  J.  (After  stating  the  facts  as  above). — 
The  court  instructed  the  jury  that  it  was  the  duty 
of  the  county  court  to  provide  an  office  room  for  the 
use  of  plaintiff  as  county  surveyor,  without  any  re- 
quest on  his  part,  and  that  in  case  of  its  failure  to  do 
so,  plaintiff  could  recover  the  reasonable 
County  value  of  the  use  of  one  of  the  rooms  of 

Surveyor! 

Office  and  his  residence  as  an  office.  And  that  a 
Telephone.  telephone  was  a  necessary  equipment  of 
such  an  office,  and  that  the  expense  of  in- 
stalling the  same  could  be  recovered  by  the  plaintiff 
(upon  failure  of  the  county  court  to  provide  the  same) 
if  the  jury  believed  the  plaintiff  had  installed  this  in- 
strument in  the  room  of  his  residence  where  his  office 
was  kept,  for  the  discharge  of  his  official  duties. 

The  testimony  in  this  case  clearly  presented  an 
alternative  view  of  what  is  expressed  by  the  foregoing 
instructions.  Upon  that  conflicting  evidence  the  jury 
found  for  the  defendant  and  hence  conversely  to  the 
theory  of  the  plaintiff's  instructions.  Necessarily  that 
verdict  leaves  nothing  for  review.  The  instructions 
given  for  plaintiff  submitted  to  the  fullest  extent  the 
doctrine  announced  in  the  two  recent  cases.  [Ewing 
V.  Vernon  County,  216  Mo.  681 ;  Motley  v.  Pike  County, 
233  Mo.  42.] 

In  the  former  case  the  point  in  judgment  was  the 
right  of  the  recorder  of  deeds  to  recover  a  reasonable 
outlay  made  by  him  for  janitor  service  in  his  office, 
which  *^was  denied  to  the  office,"  although  it  had  been 
previously  furnished  by  the  county  court  as  a  part 
of  its  system  of  maintaining  that  service  in  the  court- 
house where  the  recorder's  office  was  located,  and 
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which  was  continued  in  the  remainder  of  the  build- 
ing. [Ewing  V.  Vernon  County,  216  Mo.  687.]  It  was 
held,  that  the  recorder  could  recover  the  reasonable 
expense  of  the  service  the  county  had  deprived  him, 
as  the  record  showed  that  it  was  not  **  caused  by  petu- 
lant, unreasonable,  or  a  capricious  conduct''  on  his 
part,  but  was  expended  for  a  matter  necessary  to  the 
**keep  of  his  office.^' 

It  is  apparent,  that  case  is  wholly  unlike  the  pres- 
ent in  its  facts,  and  that  the  ruling  is  not  to  the  point. 
Here  the  issue  was  sharply  drawn  whether  the  plain- 
tiff desired  an  office  in  the  county  courthouse;  where, 
or  in  some  other  suitable  place,  it  was  the  duty  of  the 
county  court  to  provide  him  proper  quarters  and  nec- 
essary appliances  for  the  discharge  of  his  public  du- 
ties. The  jury  evidently  found  that  the  plaintiff  of  his 
own  volition  and  for  his  own  convenience,  located  his 
office  in  his  dwelling  and  failed  to  avail  himself  of  his 
right  to  require  the  county  court  to  make  other  pro- 
visions for  the  location  and  keep  of  an  office  for  him. 

The  case  of  Motley  v.  Pike  County  also  correctly 
ruled  that  the  county  court  must  provide  the  public 
office  of  judge  of  the  probate  court  with  adequate  jani- 
tor and  telephone  services  under  the  statute  (R.  S. 
1909,  sec.  4065),  requiring  the  county  to  pay  for  the 
** other  necessaries"  of  a  probate  court.  That  case 
decided  that  items  embracing  these  expenses,  must 
be  allowed  to  the  probate  judge.  But  it  is  plain  that 
ruling  does  not  apply  to  the  facts  in  the  plaintiff's 
case.  In  the  case  at  bar,  in  addition  to  choosing  his 
residence  as  a  place  of  business,  the  plaintiff  installed 
a  family  telephone  at  the  different  rate  charged  to 
resident  users,  this  he  said  was  used  '^by  his  family, 
the  neighbors,  and  other  people  that  came  there.  "^ 
It  might  have  been  well  found  by  the  jury,  that  it  was 
necessary  for  the  dairy  business  that  the  plaintiff  car- 
ried on  and  out  of  which  he  says  he  had  to  make  his 
living.    Plaintiff  was  not  entitled  to  be  reimbursed  for 
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the  expense  of  his  telephone  if  it  was  incurred  for 
the  uses  of  his  private  business  or  the  convenience  of 
his  family  and  neighbors.  There  is  testimony  of  the 
plaintiff  that  on  two  occasions  he  expended  twenty  and 
twenty-five  cents  respectively  for  telephoning  as  to  a 
matter  connected  with  his  office,  and  that  this  amount 
of  forty-five  cents  had  not  been  returned  to  him  by 
the  court.  But  this  testimony  was  a  matter  addressed 
to  the  credence  of  the  jury,  whose  verdict  for  the  de- 
fendant concludes  the  matter. 

n.    The  learned  counsel  for  appellant  insist  the 

court  erred  in  giving  instructions  numbered  1,  2  and 

3  for  the  defendant.    We  think  not.      The  first  was 

merely  the  alternative  view  of  the  evi- 

in.truction..     ^^^^^  submitted  by  the  first  instruction 

given  for  plaintiff.  The  second,  was  a  correct  state- 
ment of  the  law  that  the  book  of  the  *' record  of  sur- 
veys'' should  be  deposited  in  the  recorder's  office  and 
subject  to  public  inspection.  The  third  only  defined 
the  effect  of  the  Statute  of  Limitations. 

Neither  is  there  any  merit  in  the  claim  that  the 
appellant  was  entitled  to  his  refused  instructions. 
These  were  mere  iterations  of  what  was  contained  in 
the  full  and  complete  instructions  which  the  court  had 
given  at  his  request. 

There  being  no  reversible  error  in  the  case  the 
judgement  is  affirmed.  Lamm  and  Graves,  J  J.,  concur, 
Woodson,  P.  J.,  dissents  in  separate  opinion. 

DISSENTING  OPINION. 

WOODSON,  P.  J.— I  dissent  from  this  opinion 
for  the  reason  that  it  does  not  comply  with  the  man- 
date of  section  2088,  Revised  Statutes  1909. 

The  previous  section  provides  that  the  opinions  of 
this  court  shall  be  in  writing  and  filed  in  the  cause; 
and  section  2088  provides  that  ^*the  opinion  shall  air 
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ways  contain  a  sufficient  statement  of  the  case,  so  that 
it  may  be  understood  without  reference  to  the  record 
•and  proceedings  in  the  same." 

I  am  unable  to  understand,  from  this  opinion,  the 
errors  complained  of  or  the  legal  propositions  pre- 
sented by  appellant  to  this  court  for  determination; 
and  therefore  am  of  the  opinion  that  it  does  not  com- 
ply with  the  mandate  of  that  section. 

The  amendments  and  modifications  made  to  the 
opinion  since  writing  the  foregoing  observations  do 
not  in  my  opinion  correct  the  error  there  pointed  out. 


RIVERSIDE  LUMBER  COMPANY,   Appellant,  v. 
WILLIAM  V.  SCHAFER  et  al. 

Division  One,  June  28,  1913. 

1.  SCHOOL  FUND  MORTGAGE*.  Not  Authorized  by  County 
Court:  Valid  at  Common  Law  and  as  to  Third  Parties.  A 
bond  and  mortgage  securing  a  loan  from  the  county  school 
fund,  not  authorized  by  the  county  court,  but  made  by  the 
county  clerk  and  the  county  treasurer,  are  good  as  a  common 
law  bond  and  mortgage,  not  only  between  the  mortgagors  and 
the  county  court,  but  also  between  the  county  court  and  a 
third  party  who  claims  by  virtue  of  a  materialman's  lien  on 
said  property  and  Judgment  and  sale  under  execution,  notwith- 
standing the  fact  that  the  statute  makes  the  county  court 
trustees  of  the  school  funds. 


:  Materialman's  Lien:  County  Court  Not  Made  Parties: 

injunction.  Where  neither  the  county  court  nor  the  county 
was  made  a  party  to  a  suit  to  establish  and  enforce  a  material- 
man's lien  upon  the  property,  upon  which  there  was  a  mortgage 
to  the  county  court  to  secure  a  loan  from  the  school  funds, 
neither  the  county  court  nor  the  county  was  affected  by  the 
Judgment  rendered  therein  in  favor  of  the  materialman,  or 
hy  a  subsequent  sale  of  the  property  under  execution  to  him; 
and  if  the  mortgage  was  a  valid  subsisting  prior  lien,  the 
county  court  and  sheriff  could  not,  because  of  said  Judgment, 
be  enjoined  from  selling  the  property  under  the  mortgage. 
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8.  :  :  Priority  of  Liens:  Waiver.  Whatever  pref- 
erence the  materialman's  lien  had  over  a  school  fund  mort- 
gage is  waived  and  extinguished  by  the  failure  of  the  material- 
man to  make  the  county  court,  the  trustee  of  the  school  funds» 
a  party  to  his  lien  suit;  and  having  failed  to  make  him  a  party 
to  that  suit,  he  cannot  thereafter  be  heard  to  contend  that  his 
judgment  establishing  his  lien  antedates  and  takes  priority 
over  the  mortgage — and  that  n(^twithstanding  a  materialman's 
lien  dates  from  the  time  the  materials  were  furnished,  and 
the  materials  were  furnished  prior  to  the  recording  of  the 
mortgage. 

Appeal  from  Cape  Girardeau  Circuit  Court. — Hon. 
Henry  C.  Riley,  Judge. 

Affirmed. 

Ed.  L.  Drum  and  Frank  Kelly  for  appellant. 

(1)  County  courts  are  trustees  of  the  school 
funds  and  can  only  deal  with,  handle  and  loan  the 
funds  according  to  the  provisions  of  the  statutes,  and 
the  statutes  require  the  courts  to  make  the  loans  and 
take  the  security,  and  the  courts  cannot  delegate  such 
power.  Montgomery  County  v.  Auchley,  103  Mo.  504 ; 
Sees.  9827,  10808-10813,  B.  S.  1909;  Knox  County  v. 
Coggin,  105  Mo.  182;  State  ex  rel.  v.  Moeller,  48  Mo. 
331;  State  to  use  v.  Bonner,  72  Mo.  387.  There  could 
be  no  loan  without  an  order  of  court.  It  must  speak 
by  its  record.  Henry  County  v.  Salmon,  201  Mo.  151. 
(2)  The  county  was  not  necessarily  a  party  to  either 
suit.  Ray  County  v.  Bentley,  49  Mo.  242 ;  Cedar  Coun- 
ty V.  Johnson,  50  Mo.  225;  Township  Board  v.  Boyd^ 
58  Mo.  279;  Searcy  v.  Clay  County,  176  Mo.  493. 
Neither  is  the  county  a  party  to  the  loan  of  the  school 
funds,  as  the  court  acts  not  for  the  county,  but  aa 
trustees  of  the  funds.  Washington  County  v.  Boyd^ 
64  Mo.  183;  Morrow  v.  Pike  County,  189  Mo.  610.  Be- 
tween the  Adamses  and  the  school  fund  the  loan  might 
be  good,  but  not  when  the  mortgage  taken  as  this  one 
was,  intercepts  or  interferes  with  the  lien  of  third  par- 
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ties.  (3)  The  judges  of  the  county  court  might  have 
been  made  parties  to  the  first  suit  if  a  valid  mortgage 
had  been  taken  by  the  court,  but  if  there  had  been  a 
valid  mortgage  and  the  judges  were  not  made  parties, 
their  interest  was  not  affected,  as  provided  by  Sec. 
4211,  R.  S.  1889.  Whether  the  school  fund  mortgage 
be  good  or  held  valid,  the  lien  will  take  precedence 
over  it  even  though  the  county  justices  were  not  made 
a  party  to  the  first  suit  establishing  the  lien.  Schulen- 
berg  V.  Hayden,  146  Mo.  583;  R.  S.  1899,  sec.  4205; 
R.  S.  1909,  sec.  8215;  R.  S.  1899,  sec.  4209;  R.  S.  1909, 
sec.  8219;  R.  S.  1899,  sec.  4211;  R.  S.  1909,  sec.  8221. 
Now,  if  plaintiff  is  correct  that  the  county  is  not  a 
necessary  party,  but  that  the  justices  of  the  county 
court  are  the  proper  parties,  then  they  are  the  parties 
to  the  present  suit,  and  had  the  opportunity  to  con- 
test the  mechanic's  lien  generally  in  this  proceeding, 
and  that  is  all  they  are  entitled  to,  according  to  the 
above  decision  of  this  court.  The  mechanic's  lien  dates 
from  the  commencement  of  the  work  on  the  building, 
or  the  furnishing  of  the  material.  Brick  Co.  v.  Bor- 
mans,  19  Mo.  App.  664 ;  McAdow  v.  Sturtevant,  41  Mo. 
App.  220 ;  Schulenburg  v.  Hayden,  146  Mo.  591 ;  Doug- 
las V.  Zinc  Co.,  56  Mo.  388;  Allen  v.  Sales,  56  Mo.  28; 
Holland  v.  Cundiff,  96  Mo.  App.  67 ;  Fire  Extinguisher 
Co.  V.  Farmers  El.  Co.,  165  Mo.  171.  The  lien  dates 
from  the  first  item  in  the  lien  account  filed.  Coe  v. 
Ritter,  86  Mo.  277.  Plaintiff  began  in  this  case  to 
furnish  material  on  September  19,  1905,  and  the  mort- 
gage was  not  put  on  record  until  October  5,  1905.  But, 
even  if  the  court  was  correct  in  holding  that  plaintiff 
should  have  made  the  county,  or  the  county  judges 
party  to  the  first  suit,  and  that  the  loan  of  school 
funds  made  by  the  county  clerk  and  treasurer,  to  the 
Adamses  was  valid,  plaintiff's  bill  should  not  have 
been  dismissed,  but  the  court  should  have  decreed  that 
plaintiff  was  entitled  to  its  lien  on  the  building  and 
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that  it  should  have  had  precedence  over  the  mortgage. 
R.  S.  1909,  sec.  8215. 

Wihon  Cramer  for  respondent. 

(1)  The  contemplated  sale  sought  to  be  enjoined 
was  ordered,  by  the  county  court  in  pursuance  of  sec- 
tion 9835,  which  authorizes  an  order  of  sale  when  the 
principal  and  interest  of  a  school  fund  bond  secured 
by  mortgage  with  power  of  sale  becomes  due  and  pay- 
able. R.  S.  1899,  sec.  9835.  (2)  No  formal  order  by 
the  county  court  for  the  loaning  of  school  moneys  is 
necessary.  The  statute  provides  that  the  bond  given 
for  such  loans  shall  be  to  the  county  for  the  use  of  the 
school  fund,  and  that  it  shall  be  secured  by  mortgage. 
R.  S.  1899,  sees.  9832  and  9833.  In  the  present  in- 
stance  the  bond  of  Mattie  V.  Adams  and  Ben.  H. 
Adams  is  made  to  the  county  of  Cape  Girardeau,  and 
in  the  mortgage  given  to  secure  it  the  county  is  named 
as  party  of  the  second  part.  (3)  By  the  mortgage  the 
title  to  Lot  48,  Range  I,  is  vested  in  the  county  of 
Cape  Girardeau  as  a  trustee  to  secure  the  debt,  and, 
since  the  county  was  not  made  a  party  to  the  me- 
chanic's lien  suit,  it  is  not  affected  by  the  judgment 
rendered  therein.  R.  S.  1899,  sec.  4211;  Russell  v. 
Grant,  122  Mo.  161.  (4)  The  county's  right  as  trustee 
in  the  mortgage  being  unimpaired  by  the  judgment  in 
the  mechanic's  lien  suit,  its  power  to  sell  remains  in 
full  force.  It  is  now  too  late  to  undertake  in  this  suit 
to  establish  a  priority  of  lien.  Actions  to  enforce  me- 
chanics' liens  must  be  brought  within  ninety  days  after 
the  Uen  is  filed.  R.  S.  1899,  sec.  4218.  (5)  Nor  could 
equities  between  the  plaintiff  and  the  county  of  Cape 
Girardeau,  as  trustee  for  the  school  funds,  if  any  such 
existed,  be  settled  in  the  present  action,  for  the  rea- 
son that  the  county  is  not  a  party.  The  suit  is  against 
the  county  judges  and  the  sheriff. 
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WOODSON,  P.  J.— This  suit  was  instituted  in  the 
court  of  common  pleas  of  Cape  Girardeau  county  by 
the  plaintiff  and  appellant,  against  the  judges  of  the 
county  court  and  sheriff  of  said  county,  to  enjoin  the 
sale  of  Lot  48,  Range  I,  of  the  city  of  Cape  Girardeau, 
imder  and  by  virtue  of  a  certain  mortgage  given  to 
secure  $1800,  borrowed  by  Mrs.  Mattie  V.  Adams  and 
her  husband,  Ben  H.  Adams,  from  the  school  funds 
of  said  county. 

The  facts  are  undisputed  and  are  as  follows,  as 
appears  from  the  statements  of  counsel  for  appellant 
and  respondents : 

Ben  H.  and  Mattie  V.  Adams  were  husband  and 
wife,  and  the  owners  of  Lot  48,  Range  *^I,''  in  the  city 
of  Cape  Girardeau,  Missouri,  in  the  year  1905,  except 
a  certain  portion  thereof  sold  to  Nellie  Phelan  on 
August  16,  1905,  which  is  not  material  to  this  suit. 

Some  time  during  September,  1905,  they  let  and 
entered  into  a  contract  with  one  A.  J.  Schmidt  to  erect 
a  building  on  the  lot,  and  Schmidt  began  to  secure  ma- 
terial for  the  building  from  the  plaintiff.  Riverside 
Lumber  Company,  on  the  10th  day  of  September,  1905^ 
under  a  contract  with  it  to  furnish  the  material.  The 
lumber  company's  books  show  that  the  lumber  was 
charged  to  A.  J.-  Schmidt  for  Adams  building.  The 
material  continued  to  be  furnished  from  time  to  time 
until  February  2, 1906.  The  testimony  shows  that  part 
of  the  material  was  delivered  on  the  grounds  where 
the  building  was  erected  during  September,  1905 ;  and 
that  the  foundation  was  built  during  September,  1905, 
and  that  the  foreman  of  the  carpenters  took  his  crew 
of  carpenters  to  the  building  on  October  7,  1905,  and 
found  the  basement  or  cellar  already  dug,  walled  up, 
the  foundation  built  and  ready  for  the  carpenters  to 
begin  their  work. 

On  October  5, 1905,  Mr.  and  Mrs.  Adams  borrowed 
from  the  school  funds  of  said  county  $1800,  and  placed 
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on  record  a  school  fund  mortgage  to  the  county  of  Cape 
Girardeau  on  Lot  48,  Range  **!,''  for  said  sum. 

The  lumber  company  furnished  material  to  the 
amount  of  $897.83,  which  was  used  in  the  building 
erected  by  Schmidt  under  his  contract  with  Mr.  and 
Mrs.  Adams.  The  material  was  not  paid  for,  and  the 
lumber  company  on  April  12,  1906,  filed  its  itemized 
statement,  duly  verified,  in  the  oflSce  of  the  circuit 
clerk  of  Cape  Girardeau  county,  gave  notice  to  the 
Adamses  and  the  purpose  thereof,  and  on  the  4th  day 
of  May,  1906,  brought  suit  against  Ben  H.  and  Mattie 
V.  Adams  and  A.  J.  Schmidt  on  its  lumber  account 
and  to  establish  a  lien  against  Lot  48,  Range  **I," 
in  the  Cape  Girardeau  Court  of  Common  Pleas,  from 
which  court  a  change  of  venue  was  taken  to  the  circuit 
court.  The  case  was  tried  at  the  August  term,  1906, 
and  resulted  in  a  judgment  for  plaintiff  in  the  sum  of 
$897.83,  which  was  declared  a  lien  against  Lot  48, 
Range  **!.'*  The  Adamses  appealed  the  case  to  the 
St.  Louis  Court  of  Appeals,  and  the  judgment  was  af- 
firmed by  that  court. 

In  that  case  the  county,  the  mortgagee  named  in 
the  mortgage,  was  not  made  a  party,  nor  any  of  the 
county  judges.  Afterward  the  plaintiff  caused  a  spe- 
cial execution  to  be  issued  on  its  judgment  and  the 
sheriff  levied  the  same  on  Lot  48,  Range  *'!,'*  adver- 
tised it  under  the  execution,  and  at  the  January  term 
of  court,  1909,  sold  it,  and  the  plaintiff  became  the 
purchaser  thereof. 

After  the  plaintiff  bought  the  property  and  took 
possession  of  it,  the  county  court  made  an  order  on 
June  7,  1909,  directing  the  sheriff  to  sell  the  lot  under 
its  mortgage  taken  for  the  school  fund  to  secure  the 
loan  made  to  Adams  in  1905,  which  mortgage  was  re- 
corded after  the  plaintiff  began  to  furnish  the  ma- 
terial and  after  the  building  was  begun. 

A  copy  of  the  order  was  delivered  to  the  sheriff 
and  he  advertised  the  lot  and  was  going  to  sell  it, 
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which  is  admitted  by  defendants,  when  plaintiff  brought 
an  injunction  suit  against  the  members  of  the  county 
court  and  the  sheriff,  at  the  August  term,  1908,  ask- 
ing that  they  be  restrained  from  selling  the  lot,  or  of- 
fering to  sell  it,  or  in  anywise  subjecting  the  said  lot 
to  the  school  fund  mortgage,  and  a  temporary  injunc- 
tion was  granted,  which,  upon  hearing,  in  January, 
1909,  was  dissolved,  and  plaintiff's  petition  dismissed. 

The  record  shows  that  the  county  court  never 
made  any  order  directing  the  loan  of  said  school  funds 
to  be  made  to  Adams,  never  approved  the  bond,  or 
did  anything  with  it  except  the  clerk  testified  that  the 
court  had  directed  that  the  interest  be  collected  on 
it.  He  testified  that  Mr.  Adams  appeared  before  the 
court  and  asked  orally  for  a  loan  of  the  school  funds ; 
that  Adams  was  informed  that  no  funds  were  then 
on  hand,  but  might  be  later.  Later  some  funds  were 
paid  in,  and  that  then  the  county  clerk  and  the  treas- 
urer let  Adams  have  the  money,  took  his  mortgage 
and  bond,  and  put  them  on  record.  There  never  was 
any  record  made  by  the  county  court  approving  the 
action  of  the  clerk  and  treasurer,  and  no  action  ever 
taken  by  the  court,  except  afterward  it  ordered  the 
interest  collected,  and  then  made  the  order  in  June, 
1909,  that  the  sheriff  sell  the  lot.  It  does  not  appear 
that  the  county  court  ordered  or  authorized  the  clerk 
and  treasurer  to  make  the  loan. 

No  declarations  of  law  were  asked  or  given;  the 
<5ase  was  tried  by  the  court  and  judgment  rendered 
dissolving  the  temporary  injunction  and  dismissing 
plaintiff's  bill. 

Counsel  for  appellant  presents  the  following  as- 
rignment  of  errors : 

1.  The  court  erred  in  dissolving  the  injunction 
and  permitting  defendants  to  sell  the  property  of  ap- 
pellant. 


251  Mo.— 35 


Digitized  by 


Google 


546        SUPREME  COURT  OF  MISSOURI, 

Lumber  Co.  v.  Schafer. 

2.  The  court  erred  in  dismissing  plaintiff's  bill 
and  refusing  to  make  the  injunction  permanent,  and 
to  grant  plaintiff  the  relief  asked. 

3.  The  court  erred  in  applying  the  law  of  the 
State  to  the  facts  of  the  case. 

4.  The  court  should  h^ve  determined  the  equities 
of  the  parties  in  the  property  and  decreed  plaintiff  a 
lien  on  the  building,  at  least. 

I.  It  is  first  insisted  by  counsel  for  appellant 
that: 

**The  county  courts  are  trustees  of  the  school 
funds  and  can  only  deal  with,  handle  and  loan  the 
funds  according  to  the  provisions  of  the  statutes,  and 
the  statutes  require  the  courts  to  make  the  loans  and 
take  the  security,  and  the  courts  cannot  delegate  such 
power.'* 

In  support  of  this  insistence  we  are  cited  to  the 
case  of  Montgomery  County  v.  Auchley,  103  Mo.  492. 
That  case  fully  sustains  this  insistence  of  counsel,  but 
nevertheless  that  fact  does  not  vitiate  the  bond  and 
mortgage  securing  the  loan,  for  the  rea- 
schooi  Fund  ®^^  *^^*  Adams  and  wife  actually  bor- 
Mortgage:  rowed  the  $1800  of  the  school  funds  of 

Common  Law.  Said  county  and  executed  to  the  county 
court  thereof  the  mortgage  in  question 
as  security  for  the  payment  of  the  same.  The  bond 
and  mortgage  as  between  the  parties  thereto  were  good 
as  a  common  law  bond  and  mortgage,  notwithstanding 
the  fact  that  the  loan  may  have  been  made  by  the 
county  clerk  and  county  treasurer.  This  is  conceded 
by  counsel  for  appellant,  but  they  insist  that  the  mort- 
gage as  between  the  county  court,  the  trustee  of  said 
funds,  and  the  appellant,  is  invalid,  and  for  that  rea- 
son alone  the  decree  of  the  circuit  court  should  have 
been  for  the  appellant,  enjoining  the  sale. 

No  authority  is  cited  in  support  of  this  proposi- 
tion, and  we  can  see  no  substantial  reason  for  so  hold- 
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ing,  where  the  mortgage,  as  here,  was  made  to  the 
county  court  and  was  duly  recorded  and  accepted  by 
it. 

And  especially  should  the  mortgage  be  held  valid 
where  no  formal  order  of  the  county  court  is  by  stat- 
ute required  to  be  made  for  loaning  the  school  mon- 
eys.   [Sees.  9832  and  9833,  R.  S.  1899.] 

We,  therefore,  decide  this  insistence  against  the 
appellant. 

II.  Counsel  for  appellant  next  contend  that  the 
county  court  was  not  a  necessary  party  to  the  suit 
enforcing  the  mechanic's  lien.  • 

This  may  be  conceded  and  probably  is  true,  which 
wiU  receive  attention  later,  yet  the  mortgage  in  ques- 
tion created  a  lien  on  the  lot  in  controversy  in  favor 
of  the  county  court  of  said  county,  as  a  trustee  of  the 
school  funds  of  that  county,  and 
School  Fund  siuce    neither    the    county    nor    the 

Mechanic's  Lien:  county  court  were  made  a  party  to 
ParUciu'^^  -the  mechanic's  lien  suit,  it  was  not 

affected  by  judgment  rendered  there- 
in. This  is  expressly  made  so  by  section  4211,  Re- 
vised Statutes  1899,  which  provides  that  all  parties  in- 
interested  in  the  property  may  be  made  parties  to 
such  suits,  **but  such  as  are  not  made  parties  shall 
not  be  bound  by  any  such  proceedings.'' 

This  court  in  Russell  v.  Grant,  122  Mo.  161,  held 
that  under  section  6713,  Revised  Statutes  1889,  the 
same  as  section  4211,  Revised  Statutes  1899,  a  mort- 
gagee of  land,  on  which  a  building  is  subsequently 
erected,  is  not  bound  by  a  proceeding  under  the  me- 
chanic's lien  law,  to  foreclose  a  lien  against  the  build- 
ing for  materials,  unless  he  was  made  a  party  to  the 
suit. 

That  being  true,  and  the  county  court,  under  sec- 
tion 9835,  Revised  Statutes  1899,  having  regularly 
made  an  order  ordering  the  lot  sold  to  pay  the  school 
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fund  mortgage,  the  sale  should  have  proceeded  in 
due  course,  and  the  decree  of  the  circuit  court,  dis- 
solving the  temporary  injunction  and  dismissing  plain- 
tiff's  bill  was  proper,  unless  the  injunction  should  have 
been  made  perpetual  for  some  other  reason,  which 
counsel  for  appellant  say  existed,  which  we  will  con- 
sider in  the  next  paragraph  of  the  opinion. 

m.  The  final  contention  of  counsel  for  appel- 
lant is  that  since  the  work  and  materials  done  and  fur- 
nished upon  the  lot  in  question  were  be- 
Priority  of  ^^  prior  to  the  date  of  the  recording 
Liens:  *  of  the  mortgage,  the  mechanic's  lien 
Lien*:*"^^'*  therefore  takes  precedence  over  the 
School  Fund     mortgage. 

Parties?**  It  is  well  settled  law  in  this  State 

Waiver.  |.}^^^  ^  mechanic's  lien  dates  from  the 

commencement  of  the  work  on  the  build- 
ing, or  the  furnishing  of  the  materials  therefor.  [Hy- 
draulic Brick  Co.  v.  Bormans,  19  Mo.  App.  664 ;  Schu- 
lenburg  v.  Hayden,  146  Mo.  583,  1.  c-  591 ;  Douglas  v. 
Zinc  Co.,  56  Mo.  388;  Allen  v.  Sales,  56  Mo.  28;  Fire 
Extinguisher  Co.  v.  Farmer's  Elevator  Co.,  165  Mo. 
171;  Coe  V.  Bitter,  86  Mo.  277.] 

It  is,  therefore,  settled  that  at  the  time  the  ma- 
terials were  furnished  and  the  work  done  upon  the 
building,  the  mechanic's  lien  had  precedence  over  the 
mortgage,  for  the  reason  that  the  appellant  began  to 
furnish  the  materials  for  the  building  September  19, 
1905,  and  the  mortgage  was  placed  on  record  October 
5  of  same  year. 

And  for  that  reason  counsel  for  appellant  con- 
tend that  the  circuit  court  should  have  so  decreed  in 
the  case  at  bar,  and,  therefore,  should  have  made  the 
temporary  injunction  perpetual  instead  of  dissolving 
the  same,  as  it  did. 

In  response  to  that  contention,  counsel  for  re- 
spondents insist  that  even  though  it  be  true  that  at  the 
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time  work  was  done  and  the  materials  were  furnished, 
the  appellant's  mechanic's  lien  had  precedence  over 
the  mortgage,  yet  he  insists  that  appellant  lost  that 
preference  by  not  making  the  county  court  a  party  to 
the  mechanic's  lien  suit;  and  then  and  there  had  the 
priority  of  its  loan  established  in  that  suit,  which  it 
might  have  done  under  section  4211,  Revised  Statutes 
1899. 

In  reply  to  that  insistence  counsel  for  appellant 
contend,  that,  if  it  be  true,  as  we  have  previously  held, 
that  the  interest  of  the  county  court  was  not  affected 
by  reason  of  the  fact  that  it  was  not  made  party  to 
the  mechanic's  lien  suit,  then  the  question  of  priority 
of  the  two  loans  was  not  adjudicated  therein,  and  con- 
sequently should  have  been  decided  by  the  circuit  court 
in  this  case,  in  its  favor,  and  should,  therefore,  have 
made  the  injunction  perpetual. 

In  answer  to  the  last  contention  of  counsel  for 
appellant,  counsel  for  respondents  insists  that  the  con- 
clusions dra^vn  by  counsel  do  not  necessarily  follow 
from  the  premises  stated,  his  position  being  that  it 
was  too  late  to  undertake  in  this  suit  to  establish  pri- 
ority of  liens,  because,  as  stated,  that  an  action  to  en- 
force a  mechanic's  lien  must  be  instituted  within  ninety 
days  after  the  lien  is  filed,  as  required  by  section  4218, 
Revised  Statutes  1899,  and  in  which  the  lien,  as  well 
as  the  priority  thereof,  should  have  been  determined. 
In  other  words,  counsel  for  respondents  insists  that  the 
appellant  is  no  more  entitled  to  bring  a  suit  to  estab- 
lish or  enforce  the  priority  of  its  lien  after  the  expira- 
tion of  the  ninety  days,  than  it  would  be  to  bring  a 
suit  to  enforce  the  lien  itself. 

No  authority  is  cited  in  support  of  this  proposi- 
tion, and  none  to  the  contrary,  except  the  case  of  Schu- 
lenburg  v.  Hayden,  146  Mo.  583. 

But  in  that  case  the  mortgages  antedated  the  me- 
chanic's lien,  and  the  mortgagees  and  all  other  per- 
sons interested  were  made  parties  to  the  mechanic's 
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lien  siiit;  which  resulted  in  a  judgment  establishing  the 
lien  of  Reader,  the  materialman,  for  $445,  against  the 
building  alone,  and  necessarily  thereby  decreeing  the 
mortgage  liens  had  the  priority  over  the  mechanic's 
lien,  as  to  the  remainder  of  the  property.  The  mort- 
gages covered  the  lots  and  the  house  thereon.  The 
latter  was  worth  about  $6000.  It  was  damaged  by  fire 
to  the  extent  of  $4000.  The  owner  of  the  property 
had  it  enlarged  and  repaired,  so  it  was  then  worth 
$10,000.  One  Reader  furnished  $445  worth  of  material, 
which  went  into  the'  building  and  for  which  he  was  not 
paid,  and  he  filed  his  lien  and  afterwards  in  due  time 
filed  his  suit  to  enforce  the  same.  The  court  rendered 
judgment  in  his  favor  for  said  sum  and  declared  it  a 
lien  on  the  building  alone.  Reader  had  the  building  sold 
under  that  judgment,  and  Schulenburg  became  the  pur- 
chaser thereof,  and  brought  that  suit  in  replevin  to 
recover  the  possession  of  the  house.  This  court,  in 
that  case,  held  that,  notwithstanding  section  4205,  Re- 
vised Statutes  1899,  which  reads  as  follows:  **The 
lien  for  the  things  aforesaid,  or  work,  shall  attach  to 
the  buildings,  erections  or  improvements  for  which 
they  were  furnished  or  the  work  was  done,  in  prefer- 
ence to  any  prior  lien  or  incumbrance  or  mortgage  up- 
on the  land  upon  which  said  buildings,  erections,  im- 
provements or  machinery*  have  been  erected  or  put; 
and  any  person  enforcing  such  lien  may  have  such 
building,  erection  or  improvement  sold  under  execution 
and  the  purchaser  may  remove  the  same  within  a  rea- 
sonable time  thereafter,''  the  mortgagee  was  entitled 
to  retain  the  possession  of  the  building  for  the  rea- 
sons stated  in  said  opinion.  From  this  brief  state- 
ment of  that  case,  it  will  be  readily  seen  that  it  is  not 
an  authority  for  the  position  contended  for  by  couu: 
sel  for  appellant. 

I  have  made  quite  an  exhaustive  research  for  au- 
thority upon  this  question,  and  so  far  have  been  un- 
able to  find  any  in  this  State  or  elsewhere,  and  I  there- 
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fore  feel  safe  in  saying  that  this  is  a  question  of 
first  impression  presented  to  this  court,  if  not  this 
country. 

We  will  then  have  to  approach  its  consideration 
upon  principle  rather  than  upon  authority. 

It  is  the  general  policy  of  the  law  to  settle  all 
litigation  between  the  same  parties,  regarding  the  same 
subject-matter,  in  one  suit;  and  it  is  upon  this  princi- 
ple that  all  parties  interested  in  the  subject-matter  of 
a  suit  are,  by  the  Practice  Act,  or  rules  of  equity,  au- 
thorized or  required  to  be  made  parties.  The  statutes 
and  rules  of  equity  recognize  a  distinction  between 
proper  and  necessary  parties,  the  details  of  which  are 
not  here  necessary  to  be  noted;  but  in  this  class 
of  cases  it  seems  from  a  careful  reading  of  the  act 
regarding  mechanics'  liens  and  the  construction  placed 
thereon  by  the  courts  of  the  State,  that  it  was  the  de- 
sign of  the  Legislature  to  compel  a  party  entitled  to  a 
lien  for  labor  done,  or  materials  furnished  upon  a  build- 
ing, to  make  all  persons  interested  in  the  subject-mat- 
ter of  the  suit,  whom  he  wished  to  be  affected  there- 
by, parties  defendant,  and  if  he  failed  to  so  do,  then 
their  right  should  not  be  affected  thereby.  This,  it 
seems  to  me,  is  made  manifest  by  the  fact  that  the  stat- 
ute requires  all  such  suits  to  be  instituted  within 
ninety  days  after  the  lien  is  filed,  which  was  clearly 
for  the  purpose  of  clearing  up  and  keeping  the  titles 
to  lands  clear  of  all  liens  and  incumbrances  of  this 
character ;  and  in  pursuance  of  that  general  policy  the 
courts  have  uniformly  held  that  if,  through  mistake, 
oversight,  inadvertence  or  for  any  other  reason,  the 
suit  to  enforce  a  mechanic's  lien  is  not  brought  within 
the  ninety  days  after  filing  the  lien,  the  lien  cannot  be 
enforced  against  any  one  interested  in  the  property; 
and  it  has  also  been  held  that  if  the  owner  of  the  prop- 
erty, for  any  reason,  is  not  made  a  party  to  the  suit, 
within  said  ninety  days,  no  lien  can  be  established 
against  his  interest  therein. 
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That  being  true,  then  by  parity  of  reasoning,  I  am 
unable  to  see  how  it  can  be  logically  said  that  the  in- 
terest of  any  other  person  in  the  property  can  be  tried 
and  adjudicated,  if  the  suit  is  not  begun  against  him 
within  said  ninety  days.  I  can  see  no  reason  for  dif- 
ferentiating the  interest  of  the  landowner  and  that  of 
the  mortgagee  in  proceedings  to  enforce  mechanic's 
liens  against  property  in  which  both  are  interested. 

The  statute  makes  no  such  distinction,  nor  does 
the  general  policy  of  the  law,  but  upon  the  contrary^ 
there  are  just,  as  valid  reasons  for  adjudicating  the 
priority  of  liens  as  there  are  for  establishing  the  lien 
against  the  owner  of  the  legal  title,  for  otherwise  the 
mortgagees  and  other  lienors  and  prospective  purchas- 
ers of  the  land  and  assignees  of  such  mortgages  and 
liens,  would  have  no  knowledge  or  information  as  to 
whether  or  not  the  owner  of  the  mechanic's  lien  in- 
tended or  desired  to  enforce  it  against  them,  and 
thereby  becloud  the  title  and  interest  of  all  mortgagees 
and  other  lienors. 

If  such  is  the  law,  then  the  rights  of  all  such  de- 
pend entirely  upon  the  contingency  as  to  whether  or 
not  the  former  will  institute  proceedings  at  any  time, 
before  his  rights  are  barred  by  the  Statute  of  Limi- 
tations, to  enforce  his  priority.  And  it  should  be  borne 
in  mind  that  a  mechanic's  lien  is  not  like  a  mortgage 
or  deed  of  trust,  which  create  a  lien  when  delivered, 
but  suit  must  be  brought  by  the  party  entitled  thereto, 
to  enforce  the  mechanic's  lien,  which  is  purely  optional 
upon  his  part;  he  may  or  may  not  bring  suit  as  he 
deems  proper,  or  he  may  sue  one  or  all  of  the  par- 
ties interested  in  the  property,  as  he  may  deem  nec- 
essary to  collect  his  debt. 

So,  viewing  this  case  upon  principle,  I  am  fully 
satisfied  that  whatever  preference  the  mechanic's  lien 
had  over  the  school  mortgage,  was  waived  and  extin- 
guished by  the  owner  thereof  not  making  the  county 
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court,  the  trustee  of  the  school  funds,  a  party  to  the 
mechanic's  lien  suit. 

We  are,  therefore,  of  the  opinion  that  the  judg- 
ment of  the  circuit  court  should  be  aflBrmed;  and  it  is 
is  so  ordered.    All  concur. 


RICHARD  HANI.ON  MILLINERY  COMPANY  v. 
MISSISSIPPI  VALLEY  TRUST  COMPANY, 
Appellant. 

Division  One,  June  28,  1913. 

1.  ULTRA  VIRES.  Where  ultra  vires  is  relied  upon  by  the  cor- 
poration as  a  defense,  it  must  be  pleaded. 

2.   :   Corporations:    Public   Policy.     The  defense  of  ultra 

vires  to  a  suit  against  a  corporation  on  its  contract  is  rooted 
in  public  policy,  and  the  protection  of  innocent  stockholders 
of  great  financial  institutions  demands  that  their  contracts  be 
closely  scrutinized  for  the  purpose  of  ascertaining  whether  or 
not  they  had  power  to  make  them.  The  defense  of  ultra  vires  is 
bottomed  upon  a  wise  public  policy  that  seeks  to  protect  the 
stockholders  of  a  corporation  from  contracts  and  business  under- 
taking which  the  company  is  not  authorized  by  the  law  to 
make  or  engage  in. 

3.   :   :    Binding  on   Other  Party.     The  defense  of 

ultra  vires  made  by  a  corporation  which  had  no  charter  power 
to  enter  into  the  contract,  is  not  unfair  to  the  other  party 
to  the  contract,  because  he  is  chargeable  with  knowledge  of  its 
limited  and  restricted  charter  powers,  and  with  such  knowl- 
edge he  entered  into  the  contract. 

4.  :  Ratification.     If  a  contract  is  ultra  vires,  it  is  void, 

and  no  subsequent  act  of  the  corporation  by  way  of  ratifica- 
tion or  otherwise  can  breathe  life  into  it 

•6.  :  Trust  Company:  Power  to  Promote  Another  Corpora- 
tion. A  trust  company,  organized  under  the  laws  of  Missouri, 
cannot  be  the  promoter  of  another  corporation,  or  enter  into 
a  contract  to  promote  another  corporation. 

^.   :  :  :   Power  to   Buy  and    Sell    Stocks. 

Power  given  to  a  trust  company  "to  buy  and  sell  all  kinds  of 
Oovernment,  State,  municipal  and  other  bonds  and  all  kinds 
of  negotiable  and  non-negotiable  paper,  stocks  or  other  invest- 
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ment  securities"  Is  not  power  to  promote  the  organization  of 
another  corporation.  The  power  to  "buy  and  sell"  means  the 
power  to  buy  and  sell  in  the  ordinary  course  of  commercial 
business. 


:   Contract   Executed   by  One   Side:    Plea   Unavailing* 

Where  the  contract  by  a  trust  company  to  promote  a  mercantile 
corporation  is  executed  by  said  corporation  only,  the  plea  of 
ultra  vires  by  the  trust  company,  in  a  suit  to  recover  secret 
profits  made  by  it  in  promoting  the  organization  of  the  other, 
would  be  unavailing,  because  a  corporation  cannot  receive 
money  to  do  a  thing  and  failing  to  do  it  keep  the  money. 
But  that  is  not  the  point  decided  in  this  case,  because  this  is 
not  a  suit  upon  the  ultra  vires  contract,  but  the  contract  is 
only  evidentiary  to  show  the  relationship  between  the  two 
companies — this  being  a  suit  to  recover  back  the  money  paid 
under  the  contract. 


:  Recovery  Back  of  Money  Paid.    If  as  a  fact  the  trust 

company  did  promote  the  organization  of  a  business  corpora- 
tion and  in  doing  so  did  wrongfully  make  a  secret  profit  of  a 
certain  sum  of  money,  the  trust  company  cannot  ordinarily 
plead  its  ultra  vires  act  (the  act  of  promoting  the  organization 
of  another  corporation)  as  a  defense  to  a  suit  to  recover  those 
secret  gains.  But  whether  or  not  it  can  avail  itself  of  that 
defense  depends  upon  who  is  attempting  to  recover  the  money. 


9.  :  ;     Innocent    Stockholder.     None    but    innocent 

stockholders  can,  in  the  name  of  the  corporation  promoted  by 
a  trust  company,  sue  for  and  recover  in  an  action  for  alleged 
secret  profits  made  by  the  trust  company  in  promoting  the 
organization  of  the  corporation.  Those  stockholders  who  paid 
only  thirty-five  per  cent  of  the  face  value  of  stock  issued  as 
full-paid,  and  who  knew  that  the  trust  company  received  ita 
stock  on  the  same  basis,  cannot  either  themselves  sue,  or  use 
the  corporate  name  to  sue,  the  trust  company  for  secret  profits 
made  out  of  the  stock  issued  to  it  And  in  actions  for  the 
recovery  of  secret  profits  from  promoters,  the  right  of  the  cor- 
poration to  sue,  where  the  action  is  brought  in  its  name,  is 
no  greater  than  the  rights  of  the  stockholders  for  whose  benefit 
the  suit  is  prosecuted;  and  the  position  of  a  stockholder,  with 
knowledge  of  the  facts  at  the  time  he  acquired  his  stock,  is 
not  different  from  the  position  of  a  creditor  having  knowledge 
of  the  facts. 

10.  :  :  :  Transferee.    Stockholders  who  aid 

and  participate  in  the  issue  of  paid-up  stock  given  to  a  trust 
company  as  a  bonus  for  promoting  the  corporation,  and  by  it 
sold  at  a  secret  profit,  or  who  aid  and  participate  in  the  issue 
and  sale  of  full-paid  stock  at  thirty-five  per  cent  of  its  face 
value,  having  knowledge  of  those  facts,  and  the  transferee  of 
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such  stock  with  full  knowledge  of  the  facts,  cannot  afterwards 
complain  of  the  transaction,  either  in  their  own  behalf  as  stock- 
holders or  creditors  or  in  behalf  of  the  corporation.  The  stock- 
holder is  bound  by  the  participation  or  acquiescence,  and  the 
transferee  with  knowledge  has  no  greater  rights  than  the  trans- 
ferer. 

11.  :    Stockholder:    Borrowing    Money  to   Pay  for   Stock. 

Where  a  stockholder  of  a  mercantile  corporation  borrowed 
money  from  a  trust  company  to  pay  for  his  stock,  and  instead 
of  using  it  for  that  purpose  turned  it  back  to  the  trust  com- 
pany, the  trust  company  is  not  liable  to  the  corporation  for 
such  money,  even  though  the  trust  company  had  been  the 
promoter  of  the  corporation.  It  was  the  stockholder's  money, 
and  he  could  do  what  he  pleased  with  it,  and  the  fact  that  the 
trust  company  got  it  does  not  render  it  liable  to  the  corpora- 
tion. 

Appeal  from  St.  Louis  City  Circuit  Court. — Eon.  Hugo 
Muench,  Judge. 

Beversed*.  ^ 

Boyle  (&  Priest,  Nag  el  &  Kirhy  and  Arthur  B. 
Shepley  for  appellant. 

(1)  After  the  amendment  made  to  the  second 
count  of  plaintiff's  petition — the  demurrer  to  the  evi- 
dence having  been  sustained  to  the  first  count — it  does 
not  state  a  cause  of  action,  Because:  (a)  If  the  de- 
fendant did  not  agree  to  subscribe,  as  therein  alleged, 
to  the  capital  stock  of  the  plaintiff,  there  is  no  privity 
of  contract  between  it  and  plaintiff,  which  would  en- 
able it  to  treat  the  defendant  as  a  shareholder,  (b) 
No  charge  of  fraud  or  collusion,  by  which  the  defend- 
ant knowingly  came  into  possession  of  assets  of  the 
Hanlon  Company,  is  made  against  the  defendant.  (2) 
The  demurrer  to  the  evidence  at  the  close  of  the  whole 
case  should  have  been  given:  Because,  There  is  a 
total  failure  of  proof  of  the  allegation  that  the  $20,000 
was  paid  to  defendant  out  of  the  funds  of  the  Hanlon 
Millinery  Company.  The  charge  is  that  defendant: 
**Did  in  fact  receive  the  sum  of  $20,000,  out  of  thft 
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$70,000  paid  on  account  of  stock  subscriptions  by  other 
bona  fide  subscribers  to  the  stock  of  said  company.'* 
There  is  no  proof  to  sustain  this  averment.  (3)  The 
defendant  neither  made  subscription  nor  had  the 
power  to  subscribe  to  the  stock  of  a  corporation  or  to 
promote  directly  or  indirectly  a  corporation.  Such 
an  act  is  beyond  the  power  of  a  trust  company  or- 
ganized under  the  laws  of  Missouri.  Anglo-American 
Co.  V.  Lombard,  132  Fed.  721.  (4)  There  is  no  evi- 
dence *Hhat  defendant  agreed  to  subscribe  for  and  did 
subscribe  for  and  receive  and  pay  for  the  $200,000  pre- 
ferred and  in  consideration  of  so  doing  it  was  unlaw- 
fully agreed  between  said  defendant  and  said  Han- 
Ion  that  the  defendant  should  receive  the  sum  of  $20,- 
000  out  of  the  $70,000  paid  on  account  of  stock  sub- 
scriptions by  other  bona  fide  subscribers  to  the  stock 
of  said  company.''  This  allegation  in  the  second  count 
of  plaintiff's  petition  is  the  basis  of  its  right  of  re- 
covery against  the  defendant.  The  essence  of  the 
charge  is  this:  That  defendant  subscribed  for  $200,- 
000  par  value  of  the  preferred  stock  of  the  Hanlon  Mil- 
linery Company,  in  consideration  that  it  should  also 
receive  from  the  assets  of  the  company  $20,000  in  cash. 
If  it  was  not  a  subscriber,  it  is  not  liable,  even  though 
it  did  receive  $20,000  from  the  assets  of  the  company, 
for  then  it  was  in  no  relation  of  trust  or  privity  with 
the  company  or  any  of  its  shareholders,  and  there  is 
no  charge  of  fraud  or  collusion  that  would  make  it  lia- 
ble. If  it  did  not  receive  the  $20,000  from  the  assets 
of  the  company  it  is  not  liable,  even  though  it  was  a 
subscriber,  for  then  the  company  had  no  interest  in  the 
money  so  received.  The  proof  is  very  certain  and 
clear  that  it  was  not  a  subscriber  for  the  $200,000  of 
preferred  stock.  That  it  was  a  direct  subscriber  is 
not  claimed.  The  only  claim  is  that  by  some  sort  of 
construction  of  the  instrument,  made  in  the  form  of  a 
proposal  by  Hanlon  to  defendant,  to  organize  a  com- 
pany, Hanlon  became  the  agent  for  the  defendant,  and 
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Hanlon's  subscription  to  the  stock  of  the  Hanlon  Mil- 
linery Company  was  the  subscription  of  the  defend- 
ant. This  written  proposal  carries  no  such  meaning 
and  is  susceptible  of  no  such  interpretation.  The 
$20,000  was  never  an  asset  of  the  Hanlon  Millinery 
Company.  It  was  paid  defendant  by  Hanlon  directly 
and  from  moneys  borrowed  by  Hanlon  on  his  own  se- 
curities. (5)  Even  had  the  defendant,  as  a  subscriber 
for  the  $200,000  preferred  stock  and  in  consideration 
of  that  subscription,  received  the  $20,000  from  the  as- 
sets of  the  company  there  could  be  no  recovery.  Han- 
lon owns  practically  all  of  the  stock.  He  acquired  it 
to  wind  up  the  corporation  which  was  in  process  of 
bankruptcy.  He  organized  the*  company.  He  paid  in 
only  $15,000.  All  of  its  debts  were  settled  at  33  1-3 
cents  on  the  dollar.  He  acquired  all  of  the  stock  he 
now  claims  with  the  assets  of  the  company  in  liqui- 
dation. With  these  he  acquired  the  preferred  stock 
for  which  defendant  paid  him  $200,000.  He  acquired 
with  these  assets  $173,000  of  notes,  which  the  company 
owed  defendant  for  money  loaned.  He  would  be  the 
only  recipient  of  any  recovery.  Courts  will  not  lend 
aid  to  accomplish  any  such  fraud.  There  are  no  cred- 
itors or  innocent  subscribers  of  stock  involved  here. 
Copper  Co.  v.  Lewisohn,  210  U.  S.  206. 

Henderson,  Marshall  <&  Becker  for  respondent. 

(1)  Reduced  to  a  final  analysis,  the  cause  of  ac- 
tion stated  in  the  two  counts  of  the  petition  is  this: 
Prior  to  September  8,  1902,  Hanlon  had  for  many 
years  been  employed  by  other  persons  and  corpora- 
tions in  the  millinery  business  in  St.  Louis.  Prior  to 
that  date  the  defendant,  through  its  officers  and  agents, 
conceived  and  concocted  and  proposed  to  Hanlon  a 
scheme  or  plan  to  organize  a  corporation  to  engage  in 
the  millinery  business,  and  prepared  a  written  propo- 
sition directed  to  itself  and  caused  Hanlon  to  sign  the 
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same,  to  organize  the  Hanlon  Millinery  Company,  with 
a  capital  stock  of  $500,000,  of  which  $200,000  was  to 
be  seven  per  cent  cumulative  preferred  stock  and 
$300,000  to  be  common  stock.  The  defendant  agreed 
to  subscribe  and  pay  for  the  $200,000  preferred  stock 
and  to  receive  a  bonus  of  $100,000  of  the  common 
stock,  and  also  a  bonus  of  $20,000  of  the  $70,000  to  be 
realized  from  the  sale  of  the  remaining  $200,000  of 
common  stock,  which  the  scheme  provided  should  be 
sold  to  or  subscribed  for  by  other  persons  at  thirty- 
five  cents  on  the  dollar,  thus  starting  the  company 
with  $250,000  cash,  and  giving  to  the  defendant  the 
bonus  of  $100,000  of  the  common  stock,  and  the 
$20,000  in  cash  for  promoting  the  scheme.  The  propo- 
sition prepared  by  the  defendant  and  signed  by  Han- 
lon was  accepted  by  the  defendant;  the  corporation 
was  organized  along  the  lines  aforesaid;  the  defend- 
ant taldng  the  preferred  stock  and  paying  therefor 
and  receiving  the  $100,000  common  stock  and  the 
$20,000  cash  out  of  the  $70,000  which  was  realized  from 
the  sale  of  the  $200,000  common  stock  at  thirty-five 
cents  on  the  dollar  to  other  persons.  Instead,  how- 
ever, of  the  defendant  subscribing  for  the  preferred 
stock  in  its  own  name,  it  caused  Hanlon  to  subscribe 
for  19,998  shares  (the  remaining  two  shares  it  caused 
other  persons  to  subscribe  for),  and  also  to  subscribe 
for  2020  shares  of  the  common  stock,  other  persons 
subscribed  for  the  remaining  980  of  the  common  stock 
and  paying  for  the  same  only  thirty-five  cents  on  the 
dollar.  Neither  the  preferred  nor  the  common  stock 
was  issued  to  Hanlon,  but  the  certificates  therefor  were 
made  out  in  his  name  and  he  was  required  to  and  did 
indorse  said  certificates  to  the  defendant  company,  so 
as  to  conceal  from  the  other  stockholders  the  fact 
that  the  defendant  was  -a  stockholder  and  also  to  con- 
ceal from  them  all  knowledge  of  the  scheme  afore- 
said. But  notwithstanding  said  certificates  were  in- 
dorsed by  Hanlon  to  the  defendant,  the  defendant  re- 
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quired  Hanlon  to  vote  all  of  the  preferred  and  com- 
mon stock  so  acquired  by  it  at  all  meetings  of  the  cor- 
porations. So  that  none  of  the  other  stockholders  knew 
as  long  as  the  defendant  controlled  three-fifths  of  the 
capital  stock  of  the  corporation  and  elected  directors 
selected  by  it,  anything  concerning  the  scheme  of  in- 
corporation or  of  the  bonus  in  stock  or  the  promoter's 
profit  of  $20,000  which  the  defendant  received.  The 
defendant  continued  to  dominate  and  control  the  Han- 
lon Millinery  Company  until  about  June,  1907,  when  a 
new  board  of  directors  was  selected,  and  when  that 
board  came  into  power  and  ascertained  the  facts  afore- 
said, it  immediately  made  a  call  for  the  unpaid  sub- 
scriptions to  the  capital  stock  payable  July  1,  1907, 
and  demand  was  made  on  defendant  for  the  unpaid 
subscription  of  $100,000  for  the  common  stock  received 
by  it  as  a  bonus  as  aforesaid,  and  also  for  the  $20,000 
secret  profits  made  by  the  defendant,  which  being  re- 
fused this  action  was  instituted.  (2)  It  will  not  profit 
us  nor  in  any  manner  aid  this  court  in  the  determina- 
tion of  this  case  to  consider  whether  or  not  all  of  the 
original  subscribers  for  the  stock  in  a  corporation  can 
agree  among  themselves  that  the  stock  will  be  full  paid 
stock,  either  because  something  transferred  to  the  cor- 
poration at  a  valuation  placed  thereon  by  such  origi- 
nal subscribers,  was  or  was  not  suflBcient  to  pay  for 
the  stock  in  full,  or  whether  anything  was  transferred 
in  payment  of  the  stock  subscription.  For  no  such 
condition  is  present  in  this  case.  Here  the  arrange- 
ment was  made  between  Hanlon  and  the  defendant, 
and  was  concealed  from  the  subscribers  for  the  nine 
hundred  and  eighty  shares  of  the  capital  stock  of  the 
company,  who  paid  their  money  therefor.  Conse- 
quently this  case  does  npt  fall  within  the  limits  of  a 
discussion  as  to  whether  or  not  under  the  Constitu- 
tion and  laws  of  Missouri  (whatever  may  be  the  law 
elsewhere),  it  is  or  is  not  legal  or  within  the  power  of 
all  of  the  stockholders  or  original  subscribers  for  stock 
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in  a  corporation  to  agree  that  the  stock  shall  be  full 
paid  stock,  and  thereby  being  in  pari  delicto,  none  of 
them  can  enforce  payment  for  unpaid  stock  subscrip- 
tions. If  it  was  necessary  in  this  case  we  would  insist 
that  under  section  8  of  article  12  of  the  Constitution, 
which  ordains  *Hhat  no  corporation  shall  issue  stocks 
or  bonds,  except  for  money  paid,  labor  done  or  prop- 
erty actually  received,"  and  imder  Sec.  962,  R.  S.  1899, 
carrying  this  constitutional  provision  into  effect  and 
under  Sec.  1312,  R.  S.  1899,  which  requires  incorpo- 
rators to  certify  that  all  of  the  shares  of  stock  in  a 
business  corporation  have  been  bona  fide  subscribed 
and  one-half  thereof  actually  paid  up  in  lawful  money 
of  the  United  States,  and  under  the  decisions  in  this 
State,  no  such  arrangement  could  legally  be  made  even 
if  all  of  the  stockholders  or  original  subscribers  and 
the  company  thrown  in,  should  agree  to  it.  For  such 
an  arrangement  violates  the  Constitution  and  statutes 
of  this  State,  and  is  contrary  to  the  policy  of  the  laws 
of  this  State  as  declared  by  the  decision  of  the  Su- 
preme Court,  that  unpaid  subscriptions  on  stock  con- 
stitute a  trust  fund,  under  the  American  Trust  doc- 
trine, or  assets,  in  the  hands  of  the  directors  or  trus- 
tees, for  the  benefit,  first,  of  the  creditors  of  the  com- 
pany ;  second,  for  the  benefit  of  the  future  stockholders 
of  the  company,  and  third,  for  the  benefit  of  the  com- 
pany itself,  and  that  such  unpaid  subscriptions  can 
be  recovered  in  this  State  in  a  suit  by  the  corporation 
itself  or  by  any  stockholder  suing  for  himself  and  all 
other  stockholders,  if  the  corporation  refuses  to  insti- 
tute such^  a  suit.  Shickel  v.  Watts,  94  Mo.  410 ;  Van 
Cleve  V.  Berkey,  143  Mo.  109 ;  Berry  v.  Rood,  168  Mo. 
328;  Hequembourg  v.  Edwards,  155  Mo.  520;  Stone 
Cutter  Co.  v.  Scott,  157  Mo.  525;  Chrisman-Sawyer 
Co.  V.  Mfg.  Co.,  168  Mo.  643;  Meyer  v.  Mining  Co.,  192 
Ma.  189;  Garrett  v.  Mining  Co.,  113  Mo.  330;  Land  Co. 
v.  Case,  104  Mo.  572;  Exter  v.  Sawyer,  146  Mo.  302. 
(3)     The  defendant  was  a  promoter  of  the  Hanlon 
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Millinery  Company.  A  promoter  of  a  corporation  oc- 
cupies a  fiduciary  relation  to  the  corporation  which  he 
promotes  and  to  its  stockholders,  both  present  and  fu- 
ture, and,  like  all  fiduciaries  or  trustees,  cannot  make 
a  personal  profit  or  gain  out  of  any  transaction  for  or 
with  his  principals,  either  by  way  of  profit  in  dealings 
with  the  corporation  or  as  remuneration  for  his  ser- 
vices in  promoting  the  corporation,  unless  he  makes 
full  and  fair  disclosure  of  his  personal  profit  or  gain, 
or  of  the  remuneration  for  his  services  in  promoting. 
Promoters  are  liable  to  the  stockholders  of  a  company, 
both  present  and  future,  for  any  secret  profits  made. 
Land  Co.  v.  Case,  104  Mo.  572 ;  Garrett  v.  Mining  Co., 
113  Mo.  330;  Exter  v.  Sawyer,  146  Mo.  302;  Land  & 
Imp.  Co.  V.  Webster,  75  Mo.  App.  457;  Dickerman  v. 
Trust  Co.,  176  U.  S.  181;  Yeiser  v.  Paper  Co.,  107  Fed. 
341 ;  Chandler  v.  Bacon,  30  Fed.  538 ;  Hayward  v.  Lee- 
son,  176  Mass.  310;  Fruit  Co.  v.  Buck,  52  N.  Y.  Eq. 
219;  Pietch  v.  Kronkel,  116  Wis.  344;  Mining  Co.  v. 
Spooner,  74  Wis.  307;  Gas  Stove  Co.  v.  Wilcox,  64 
Conn.  10;  Brewster  v.  Hatch,  122  N.  Y.  350;  Bent  v. 
Priest,  86  Mo.  475;  Ward  v.  Davidson,  89  Mo.  445-, 
Hannerty  v.  Theatre  Co.,  109  Mo.  297;  Hill  v.  Mining 
Co.,  119  Mo.  22;  Hill  v.  Coal  &  Mining  Co.,  124  Mo. 
153 ;  Cook  on.  Corporations,  sec.  651 ;  Thompson  on 
Corporations,  sees.  415,  458,  4023-4025,  8493;  Alger 
on  Law  of  Promoters,  sees.  1-42-55-74;  1  Lindley  on 
Companies,  p.  487;  Clark  &  Marshall  on  Corp.,  pp. 
324-327,  and  sec.  758;  Morawetz  on  Private  Corpora- 
tions, sees.  517-518 ;  Perry  v.  Tuskaloosa,  93  Ala.  364 ; 
Goodhue,  F.  W.  Co.  v.  Davis,  81  Minn.  210;  Bird  Seed 
&  Co.  v.  Humes,  157  Pa.  St.  278;  Bank  v.  Downey,  53 
Cal.  466;  Sargent  v.  Railroad,  48  Kan.  672;  Railroad 
V.  Poor,  59  Me.  277 ;  McClure  v.  Law,  161  N.  Y.  78.  (4) 
When  a  promoter  is  called  upon  to  account  for  secret 
profits  received,  misrepresentation  to  stockholders 
need  not   be   shown,   for   on  the  promoter  rests  the 
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affirmative  duty  to  make  full  disclosure  of  his  profits 
and  to  obtain  the  stockholders'  consent,  with  full 
knowledge  of  the  facts,  and  in  the  absence  of  such  dis- 
closure and  consent  the  profit  belongs  to  the  corpora- 
tion and  can  be  recovered  by  it.  Improvement  Co.  v. 
Richter,  26  Misc.  (N.  Y.)  26;  Garrett  v.  Mining  Co., 
113  Mo.  330;  Land  Co.  v.  Case,  104  Mo.  572;  Exter  v. 
Sawyer,  146  Mo.  302;  Land  &  Imp.  Co.  v.  Webster, 
73  Mo.  App.  457;  Dickerman  v.  Trust  Co.,  176  U.  S. 
181 ;  Fruit  Co.  v.  Buck,  52  N.  J.  Eq.  219 ;  Getty  v.  Dev- 
lin,  54  N.  Y.  403 ;  Iron  Co.  v.  Bird,  33  Ch.  Div.  85 ;  Hay- 
ward  v..  Leeson,  176  Mass.  310 ;  Pietsch  v.  Millbrath, 
123  Wis.  647;  Mining  Co.  v.  Spooner,  74  Wis.  307; 
Brewster  v.  Hatch,  10  Abbott's  N.  C.  400,  122  N,  Y. 
350;  Morrow  v.  Iron  &  Steel  Co.,  87  Tenn.  262; 
Williams  v.  Evans,  87  Ala.  725.  (5)  The  fact 
that  the  defendant  caused  Hanlon  to  subscribe  for  the 
preferred  and  common  stock  does  not  relieve  the  de- 
fendant of  liability  in  this  case.  The  corporation  may 
ignore  the  dummy  subscriber  for  stock  and  proceed 
against  the  real  subscriber,  and  this  is  particularly 
true  where  the  promoter  causes  the  subscription  to  be 
taken  in  the  name  of  another,  for  the  purpose  of  con- 
cealing his  connection  with  the  company  and  the  fact 
that  he  has  made  a  secret  profit.  Hotel  Co.  v.  Wright, 
73  Mo.  App.  240;  Pittsburg  v.  Spooner,  74  Wis.  307; 
Arnold  v.  Searing,  67  Atl.  852;  Terwillinger  v.  Tele- 
graph Co.,  59  111.  249;  Bank  v.  Talbott,  139  Cal.  45; 
Bales  V.  Telegraph  Co.,  134  111.  536;  Brie  v.  Wilcox, 
22  N.  Y.  551;  Shickle  v.  Watts,  94  Mo.  419;  Hayward 
V.  Leeson,  176  Mass.  310;  Land  Co.  v.  Leeson,  183 
Mass.  37;  Pietsch  v.  Millbrath,  123  Wis.  647;  Mining 
Co.  V.  Spooner,  74  Wis.  307;  Morawetz  on  Corpora- 
tions, p.  279.  (6)  A  corporation  can  sue  for  and  re- 
cover secret  profits  made  by  promoters  and  also  un- 
paid subscriptions  for  stock,  and  also  for  stock  given 
by  way  of  bonus  to  promoters  or  otherwise,  for  the 
benefit  not  only  of  creditors,  but  also  of  the  company 
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itself,  and  all  future  purchasers  of  stock  of  the  com- 
pany. Hayward  v.  Leeson,  176  Mass.  310 ;  Land  Co.  v. 
Case,  104  Mo.  572;  Exter  v.  Sawyer,  146  Mo.  302; 
Garrett  v.  Coal  Co.,  113  Mo.  330;  Sewage  Co.  v.  Hart- 
mant,  L.  R.  5  Ch.  Div.  394;  Simmons  v.  Vulcan  0.  & 
M.  Co.,  61  Pa.  St.  202;  Pietsch  v.  Kronse,  116  Wis. 
344 ;  Fountain  v.  Roberts,  92  Wis.  345 ;  Spaulding  v. 
North,  etc.,  Co.,  106  Wis.  481.  (7)  Defendant  con- 
tends that  it  was  "ultra  vires  of  the  power  of  the  de- 
fendant to  subscribe  for  the  stock  in  this  case  and  re- 
fers to  the  case  of  Anglo-American,  etc.,  Co.  v.  Lom- 
bard, 132  Fed.  721,  as  authority  for  this  position,  and 
claims  that  the  United  States  Circuit  Court  of  Appeals 
in  that  case  held  that  the  ninth  paragraph  of  Sec. 
1427,  R.  S.  1899,  gives  trust  companies  no  power  to 
become  original  subscribers  for  stock  in  other  com- 
panies, but  only  authorizes  such  trust  companies  to 
buy  and  sell  stock  of  other  companies.  The  case  here 
relied  on  by  the  defendant  has  no  application  what- 
ever to  the  case  at  bar.  That  was  a  suit  by  a  creditor 
of  a  Kansas  corporation  against  Lombard  and  two 
other  corporations,  not  trust  companies,  to  recover 
additional  or  double  liability  as  stockholders  of  the 
Kansas  corporation  under  the  laws  of  the  State  of 
Kansas.  (8)  There  is  no  merit  in  the  first  conten- 
tion of  the  defendant  that  the  second  count  of  the  peti- 
tion fails  to  state  a  cause  of  action  because  of  the 
withdrawal  by  the  plaintiff  of  the  claim  for  $100,000 
common  stock.  At  the  close  of  plaintiff's  case  the 
court  instructed  the  jury  that  the  plaintiff  could  not 
recover  on  the  first  count  of  the  petition,  and  this  rul- 
ing was  based  upon  the  proposition  that  the  call  for 
unpaid  stock  subscriptions  was  limited  to  the  ^unpaid 
subscription  on  the  $100,000  of  common  stock  held 
by  the  defendant  and  did  not  apply  to  the  unpaid 
stock  subscriptions  of  the  remaining  subscribers  to  the 
common  stock.  Thereupon  plaintiff  took  a  nonsuit  as 
to  the  first  count  of  the  petition  and  withdrew  its  claim 
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for  the  $100,000  common  stock  under  the  second 
connt.  This  left  the  second  count  of  the  petition  a 
claim  for  the  $20,000  bonus  received  by  the  defendant 
out  of  the  $70,000  paid  in  by  the  other  subscribers  to 
the  $200,000  common  stock  of  the  company.  The  sec- 
ond count  of  the  petition,  therefore,  needed  no  amend- 
ment inasmuch  as  it  was  then  a  suit  to  recover  only 
the  secret  profits  made  by  the  defendant  as  a  promo- 
ter. (9)  There  is  no  merit  in  the  second  point  of  the 
defendant.  The  defendant  claims  that  there  is  a  total 
failure  of  proof  that  the  defendant  received  the  $20,- 
000  out  of  the  funds  of  the  Hanlon  Millinery  Company, 
The  complete  answer  to  this  contention  is,  first,  the 
contract  of  September  8,  1902,  between  Hanlon  and 
defendant  company,  in  which  it  was  expressly  stipu- 
lated that  the  defendant  was  to  receive  a  bonus  of 
$20,000  out  of  the  $70,000  produced  by  the  sale  of 
$200,000  of  common  stock  as  thirty-five  cents,  leav- 
ing $50,000  of  such  $70,000  and  the  $200,000  received 
from  the  defendant  for  the  preferred  stock  and  start- 
ing the  company  with  $250,000  in  actual  money.  Sec- 
ond, the  answer  of  the  defendant,  wherein  it  admits 
that  in  consideration  of  its  underwriting  or  tmder- 
taking  to  sell  the  preferred  stock  it  was  to  receive 
1,000  shares  of  the  common  stock  and  $20,000  in  cash 
as  a  bonus,  and  that  after  the  organization  of  the  com- 
pany it  did  carry  out  this  undertaking.  Third,  the  tes- 
timony of  Hanlon  that  the  contract  of  September  8, 
1902,  in  reference  to  the  $20,000  bonus  was  carried  out 
and  the  money  actually  paid  to  the  defendant,  and  that 
he  never  agreed  that  the  bonus  of  $20,000  should  bo 
taken  out  of  the  $35,000  which  Hanlon  borrowed  by 
the  defendant  company  to  use  in  payment  of  the  $100,- 
000  of  common  stock  subscribed  for  by  him.  Fourth, 
the  testimony  of  Breckenridge  Jones  on  cross-exami- 
nation, in  which  he  admitted  that  he  had  loaned  Han- 
lon the  $35,000  to  enable  him  to  pay  thirty-five  cents 
on  the  dollar  for  the  1000  shares  of  common  stock  he 
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"was  to  receive.  The  whole  contention  of  defendant 
in  this  respecit  rests  upon  the  fact  that  the  defendant 
company  made  out  two  cheeks  for  this  loan  of  $35,000 
to  Hanlon,  one  for  $20,000  and  the  other  for  $15,000, 
both  of  which  were  payable  to  Hanlon 's  order,  and 
they  required  Hanlon  to  indorse  the  $20,000  check  in 
blank  and  to  indorse  the  $15,000  check  to  the  order 
of  the  Hanlon  Millinery  Company,  and  then  indorse 
the  check  in  the  name  of  the  Hanlon  Millinery  Com- 
pany. Both  of  these  checks  were  retained  by  the  de- 
fendant company  and  the  whole  matter  was  managed 
by  the  defendant  company  in  its  own  way,  it  being  the 
depository  of  the  funds  of  the  plaintiff  company.  In 
this  connection  it  is  proper  to  call  attention  to  a  state- 
ment in  the  brief  of  the  defendant  that  Hanlon  sold 
the  2000  shares  of  preferred  stock  to  the  defendant 
company  for  $200,000  and  that  Hanlon  paid  only  fif- 
teen cents  on  the  dollar  for  the  1000  shares  subscribed 
for  by  him.  The  preferred  stock  was  paid  for  by  a 
check  of  the  defendant  company  for  $200,000  to  the 
order  of  the  plaintiff  company,  and  that  check  was  in- 
dorsed by  Hanlon  as  president  of  the  company,  and 
was  deposited  to  the  credit  of  the  plaintiff  company 
in  the  defendant  bank.  The  contention  of  the  defend- 
ant that  Hanlon  only  paid  fifteen  cents  on  the  dollar 
on  account  of  his  stock  subscription  is  based  entirely 
upon  the  contention  that  the  $15,000  check  which  the 
defendant  made  out  to  the  order  of  Hanlon,  being  a 
part  of  the  $35,000  which  Hanlon  borrowed  from  the 
defendant,  was  credited  on  the  books  of  the  defendant 
bank  to  the  plaintiff  company,  and  that  the  check  for 
the  remaining  $20,000  was  not  credited  to  the  plain- 
tiff company  on  account  of  Hanlon 's  stock  subscrip- 
tion, but  was  retained  by  the  defendant  as  the  cash 
bonus  which  it  was  to  receive  under  the  contract  of 
September  8,  1902.  This  contention  is  so  frivolous 
that  further  comment  thereon  is  unnecessary. 
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GRAVES,  J. — ^Plaintiflf 's  petition  is  in  two  counts^ 
but  under  the  first  count  an  involuntary  nonsuit  was 
forced,  and  no  appeal  taken,  so  that  this  count  is  only 
material  in  a  general  way.  Both  counts  are  actions  at 
law.  Under  the  first  count  it  was  sought  to  recover 
from  defendant  the  sum  of  $100,000  on  account  of  the 
alleged  unpaid  subscription  price  of  1000  shares  of 
common  stock  in  the  Hanlon  Millinery  Company.  The 
second  count,  and  the  one  particularly  here  for  review, 
reads  as  follows: 

**For  a  second  cause  of  action  plaintiff  states  that 
heretofore,  to-wit,  on  September  8,  1902,  the  defend- 
ant, its  officers  and  agents,  entered  into  an  agreement, 
in  writing,  with  Richard  Hanlon  to  organize  a  corpora- 
tion under  the  laws  of  the  State  of  Missouri  and  par- 
ticularly the  laws  thereof  relating  to  manufacturing 
and  business  companies,  under  the  name  of  the  Rich- 
ard Hanlon  Millinery  Company,  with  a  capital  stock 
of  $500,000,  of  which  $200,000  was  to  be  seven  per  cent 
cumulative  stock,  preferred  in  dividends  and  in  dis- 
tribution, and  the  remaining  $300,000  to  be  common 
stock;  pretending  that  the  whole  thereof  was  paid 
up,  while  in  truth  and  in  fact  only  thirty-five  cents  on 
the  dollar  was  paid  by  subscribers  to  980  shares  hy 
persons  other  than  the  defendant  and  said  Hanlon; 
that  the  defendant  agreed  to  subscribe  for  and  did 
subscribe  for  and  receive  and  pay  for  the  $200,000  pre- 
ferred stock;  and  in  consideration  of  so  doing  it  was 
unlawfully  agreed  between  said  defendant  and  said 
Hanlon  that  the  defendant  should  receive,  and  it  did 
in  fact  receive,  $100,000  of  the  common  stock  of  said 
company,  no  part  of  the  subscription  price  whereof 
was  ever  paid,  and  also  the  sum  of  $20,000  out  of  the 
$70,000  paid  on  account  of  stock  subscriptions  by 
other  bona  fide  subscriptions  to  the  stock  of  said  com- 
pany; that  said  unlawful  agreement,  and  the  stock 
and  money  aforesaid,  received  by  defendant,  was  con- 
cealed by  the  defendant    and  the  board  of  directors. 
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of  said  company,  which  were  completely  dominated 
and  controlled  by  defendant,  from  the  original  bona 
fide  subscribers  to  the  stock  of  said  company,  and 
from  the  knowledge  of  subsequent  purchasers  of  such 
stock,  and  did  not  become  known  to  them  until,  to-wit^ 
June,  1907;  that  said  stock  and  said  cash  were  ex- 
acted and  received  by  the  defendant  as  a  secret  profit 
for  promoting  said  company  and  for  subscribing  for 
the  preferred  stock  aforesaid. 

**  Plaintiff  further  states  that  heretofore,  to-wit, 
on  July  2,  1907,  it  demanded  from  defendant  the  pay- 
ment of  one  hundred  thousand  dollars,  the  unpaid  sub- 
scription on  said  stock,  which  the  defendant  had  caused 
to  be  subscribed  for  by  Richard  Hanlon  as  its  agent, 
and  so  as  to  conceal  from  the  other  stockholders  and 
from  the  world  the  knowledge  of  such  arrangement, 
and  also  demanded  the  twenty  thousand  dollars  se- 
cret profit  so  received  by  defendant,  but  that  defend- 
ant has  refused  and  still  refuses  to  pay  the  same. 

**  Wherefore,  plaintiff  prays  judgment  against  de- 
fendant for  the  sum  of  one  hundred  and  twenty  thou- 
sand dollars  with  six  per  cent  interest  from  September 
22,  1902,  and  costs." 

It  will  suffice  to  state  at  this  point  that  the  an- 
swer to  this  count  of  the  petition  fully  placed  in  issue 
the  matters  and  things  pleaded  by  the  plaintiff.  Some 
features  of  the  answer  may  require  special  notice,  but 
this  will  be  adverted  to  in  the  course  of  the  opinion. 
The  contract  referred  to  in  the  petition  reads : 

St  Louis,  Mo.,   September  8,   1902. 
Mississippi  Valley  Trust  Company, 

St.  Louis,  Mo. 
Dear  Sirs: 

I  propose  organizing  the  Hanlon  Millinery  Company  under 
the  laws  of  Missouri,  on  or  before  December  31,  1902,  with  a 
capital  of  $500,000,  divided  into  shares  of  $100  each,  of  which 
$200,000  shall  be  seven  per  cent  cumulative  stock,  preferred  in 
dividends  and  in  distribution,  and  the  remaining  $300,000 
to  be  common  stock,  and  all  the  said  capital  stock  to  be  full 
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paid  by  the  transfer  from  me  to  the  company  of  $250,000  in 
cash,  and  contracts  with  salesmen,  and  an  organization  which 
will  guarantee  the  sale  of  approximately  $1,000,000  worth  of 
goods  the  first  year;  I  may  also  turn  over,  as  part  of  the  con- 
sideration, leases  to  a  place  to  do  business. 

My  plan  is  to  sell  $200,000  of  preferred  stock  at  par, 
giving  therewith  a  bonus  of  50  per  cent  thereof  in  common 
stock,  which  will  leave  me  $200,000  worth  of  common  stock, 
which  I  will  sell  for  thirty-five  cents  on  the  dollar,  thereby 
bringing  in  $70,000. 

I  recognize  the  value  of  having  a  financial  institution  such 
as  yours  to  further  such  an  enterprise,  and  I  make  you  this 
proposition:  If  you  will  subscribe  and  pay  for,  for  yourselves 
or  other  parties  selected  by  you,  $200,000  of  said  preferred 
stock  ($100,000  of  said  common  stock  to  go  as  a  bonus  there- 
with), I  will  allow  you,  out  of  the  $70,000  produced  by  the  sale 
of  $200,000  of  common  stock  at  thirty-five  cents,  $20,000,  leav- 
ing 50,000,  which,  with  the  $200,000  produced  by  the  sale  of 
the  preferred  stock,  will  start  the  corporation  with  $250,000 
actual  money  in  hand.  The  showing  as  to  the  amount  of  busi- 
ness controlled  by  the  salesmen  selected  to  be  subject  to  your 
approval.  Richard  Hanlon. 

Accepted: 
Missouri  Valley  Trust  Co. 

By  Breck.  Jones, 
Vice-President 

Upon  trial  before  a  jury  the  plaintiff  had  a  ver- 
dict for  $28,300  under  the  second  count  of  the  peti- 
tion, and  from  a  judgment  entered  thereon  defend- 
ant has  appealed.  This  verdict  covers  the  alleged 
bonus  of  $20,000  and  the  interest  thereon.  To  avoid 
res  adjudicata  the  plaintiff  was  permitted  to  elimi- 
nate from  this  second  count  of  the  petition  its  claim 
of  $100,000  for  unpaid  stock  subscription  at  the  time 
the  demurrer  to  the  evidence  was  sustained  to  the 
first  count  and  the  involuntary  nonsuit  as  to  such 
first  count  was  taken.  Among  other  things  the  first 
count  of  the  petition  charged  that  **the  defendant  was 
and  still  is  a  duly  incorporated  company,  organized 
under  the  laws  of  the  State  of  Missouri,  and  particu- 
larly the  laivs  of  this  State  relating  to  the  trust  com- 
panies.^^ The  answer  admitted  such  a  corporation 
and  the  trial  proceeded  upon  this  theory.     This  we 
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mention  because  the  doctrine  of  ultra  vires  is  involved 
in  appellant's  brief. 

Such  is  the  general  outline  of  the  case,  and  the 
facts  will  be  given  more  in  detail  in  connection  with 
the  points  urged, 

I.  As  suggested  in  the  statement  one  of  the  ques- 
tions urged  by  the  defendant  is  its  power  to  enter  into 

the  contract  set  out,  if  such  contract  is  to  be 
Promoter:  given  the  construction  claimed  for  it  by  the 
Contract:  plaintiff,  i.  e.,  that  the  defendant  agreed  to 
Company,      hecome    a    promoter    of    the    prospective 

Hanlon  Millinery  Company.  The  plea  of 
ultra  vires  is  duly  made  in  the  answer  and  hence  the 
question  is  here.  Plaintiff  pleads  that  defendant  was 
and  is  a  corporation  organized  under  our  trust  com- 
pany statutes,  and  defendant  says.  That  is  true,  but 
as  such  a  corporation  we  have  no  charter  power  to 
agree  to  become  the  sole  or  joint  promoter  of  a  pro- 
posed corporation,  or  to  subscribe  to  its  capital  stock, 
or  agree  to  subscribe  to  such  capital  stock.  This  ques- 
tion of  vltra  vires  is  not  elaborately  discussed  by  ap- 
pellant in  the  brief,  but  the  point  is  made  and  one  case 
cited.  Respondent  makes  no  reply  to  this  contention. 
The  question  was  duly  raised  by  the  answer  (which 
must  be  done,  where  idtra  vires  is  relied  upon  by  the 
corporation  as  a  defense — 5  Ency.  Pleading  &  Prac- 
tice, p.  96),  and  is  pressed  in  the  brief  and  its  magni- 
tude and  importance  demands  consideration.  Ultra 
vires  as  a  defense  is  not  always  looked  upon  with  fa- 
vor, but  the  protection  o.f  innocent  and  ignorant  stock- 
holders in  great  financial  institutions  demands  that 
contracts  made  by  such  institutions  be  clearly  scruti- 
nized upon  the  question  as  to  whether  or  not  the  cor- 
poration in  law  had  the  right  to  make  them.  The  de- 
fense of  ultra  vires  is  much  like  the  defense  of  the  Stat- 
ute of  Limitations,  and  is  well  rooted  in  public  policy. 
One  dealing  with   a   corporation  must   deal   with   it 
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through  agents,  and  therefore  must  know  the  limits  to 
contracts  which  can  be  made  by  the  corporation,  as 
such  limits  are  prescribed  by  the  laws  of  the  land.  A 
wise  public  policy  as  expressed  by  our  statutes  fixes 
the  character  of  business  which  may  be  transacted 
by  any  particular  class  of  corporations.  The  stocks 
of  these  corporations  often  fall  into  the  hands  of  the 
ignorant  and  unsuspecting.  As  stockholders  they  elect 
their  agents  in  the  shape  of  a  board  of  directors  upon 
the  theory  that  such  agents  cannot  in  law  involve  them 
in  contracts  not  authorized  by  their  charter.  Woeful 
results  to  unsuspecting  stockholders  would  follow  un- 
restrained power  in  the  directing  body  of  the  corpora- 
tion to  make  business  contracts.  Stockholders  of  a 
bank  would  not  want  their  directors  to  go  into  the 
business  of  manufacturing  ice,  and  would  not  elect 
them  upon  that  theory.  They  are  elected  upon  the 
theory  that  they  understand  and  can  make  wise  con- 
tracts in  the  lines  of  banking,  but  no  thought  is  given 
of  their  fitness  for  the  ice  business.  So,  too,  stock- 
holders of  trust  companies  are  elected  upon  the  theory 
that  they  can  make  wise  contracts  within  the  legiti- 
mate lines  of  such  a  business,  but  no  thought  is  given 
of  their  fitness  for  other  lines  of  business. 

The  defense  of  tdtra  vires  is,  therefore,  bottomed 
upon  a  wise  public  policy  to  protect  the  stockholders 
(the  real  body  of  the  corporation)  from  the  acts  of 
their  own  agents,  where  such  agents  clearly  do  acts 
or  make  contracts  beyond  the  charter  powers  and 
rights  of  the  corporation.  Nor  is  such  defense  unfair 
to  the  other  contracting  party,  because  he,  with  knowl- 
edge of  the  limited  power  of  the  corporation  agents 
to  make  contracts,  is  particeps  criminis  when  he  en- 
ters into  an  ultra  vires  contract.  In  other  words,  he 
assists  the  agents  of  the  corporation  to  do  a  thing 
which  in  law  he  must  know  to  be  in  violation  of  the 
rights  of  the  stockholders  of  the  corporation.  The 
questions  therefore  are  (1)  what  is  this  contract,  and 
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(2)  is  it  tdtra  vires.  If  ultra  vires,  it  is  void  and  no 
subsequent  acts  of  the  corporation  by  way  of  ratifica- 
tion or  otherwise  can  breathe  life  into  it.  [Common 
Sense  Min.  &  Mill  Co.  v.  Taylor,  247  Mo.  1;  Anglo- 
American  Land,  M.  &  A.  Co.  v.  Lombard  (U.  S.  Cir. 
Ct.  of  App.),  132  Fed.  1.  c.  736.] 

We  must  discuss  this  case  and  the  contract  in  the 
light  of  the  second  count  of  the  petition,  which  after 
the  claim  of  $100,000  was  eliminated  therefrom  by  the 
plaintiff,  was  an  action  to  recover  from  the  defendant 
the  bonus  of  $20,000  mentioned  in  the  contract.  This 
count  of  the  petition  can  only  stand  upon  the  theory 
that  defendant  was  the  real  promoter  of  the  Hanlon 
Millinery  Company,  and  as  such  real  promoter  made 
a  secret  profit  of  $20,000.  In  fact,  counsel  for  plain- 
tiff urges  that  Richard  Hanlon  was  but  the  agent  of 
the  defendant,  and  that  the  defendant  was  the  real 
promoter  of  the  Millinery  Company.  Plaintiff  urges 
that  the  contract  of  September  8th  should  be  so  con- 
strued, or  at  least  construed  to  tjie  effect  that  defend- 
ant was  one  of  the  promoters. 

Thus  under  point  3,  of  the  brief  we  find  in  large 
black  type  the  caption :  ''The  defendant  was  a  promo- 
ter of  the  Hanlon  Millinery  Company.''  Point  4,  of 
the  brief  reads:  ''When  a  promoter  is  called  upon  to 
account  for  secret  profits  received,  misrepresentation 
to  the  stockholder^  need  not  be  shown,  for  on  the  pro- 
moter rests  the  affirmative  duty  to  make  full  disclo- 
sure of  his  profits  and  to  obtain  the  stockholders'  con- 
sent, with  full  knowledge  of  the  facts,  and  in  the  ab- 
sence of  such  disclosure  and  consent  the  profit  belongs 
to  the  corporation  and  can  be  recovered  by  it."  And 
point  5  reads:  "When  a  promoter  is  shown  to  have 
made  a  personal  profit  out  ol  the  organization  of  a 
corporation,  a  prima  facie  case  is  made  against  him, 
and  he  must  repay  it  to  the  corporation,  unless  he 
shows  as  a  matter  of  defense  that  he  made  full  and 
complete  disclosure  of  the  amount  of  his  profit  to  all 
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parties  interested  in  the  corporation  and  obtains  their 
consent." 

So  that  it  is  clear  that  the  plaintiff  construes  the 
contract  to  be  one  for  the  promotion  of  the  Hanlon 
Millinery  Company,  and  therefore  contends  that  de- 
fendant is  liable  to  the  newly  formed  corporation  in 
the  sum  of  $20,000  for  secret  profits  made  in  such  pro- 
motion. This  is  the  sole  liability,  if  any,  of  the  defend- 
ant in  the  case  as  it  stands  before  us.  The  question, 
therefore,  is:  can  the  defendant  under  its  charter  be 
a  promoter  of  another  corporation,  or  enter  into  a  con- 
tract to  promote  another  corporation?  The  answer 
must  be  sought  from  the  charter  powers  of  defendant, 
a  Missouri  trust  company.  Such  charter  powers  at 
the  date  of  this  contract  of  September  8,  1902,  are 
found  in  section  1427,  Revised  Statutes  1899  (now  af- 
ter slight  amendments.  Sec.  1124,  R.  S.  1909.)  This 
section  reads: 

**  Corporations  may  be  created  under  this  article 
for  any  one  or  more  pf  the  following  purposes :  First, 
to  receive  money  in  trust,  and  to  accumulate  the  same 
at  such  rate  of  interest  as  may  be  obtained  or  agreed 
upon,  or  to  allow  such  interest  thereon  as  may  be 
agreed,  not  exceeding  in  either  case  the  legal  rate,  and 
the  payment  to  them  or  their  order  of  deposits  made 
by  minors  shall  be  binding  on  them;  to  receive  upon 
deposit  for  safe-keeping  personal  property  of  every 
description;  to  guarantee  special  deposits,  and  to  own 
or  control  a  safety  vault  and  rent  the  boxes  therein. 
Second,  to  accept  and  execute  all  such  trusts  and  per- 
form such  duties  of  every  description  as  may  be  com- 
mitted to  them  by  any  person  or  persons  whatsoever, 
or  any  corporation,  and  act  as  assignee,  receiver,  trus- 
tee and  depository,  and  to  accept  and  execute  all  such 
trusts  and  perform  such  duties  of  every  description 
as  may  be  committed  or  transferred  to  them  by  order, 
judgment  or  decree  of  any  of  the  courts  of  record  of 
this  State  or  other  State,  or  of  the  United  States i 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  573 

Millinery  Co.  v.  Trust  Co. 

Third,  to  take,  accept  and  hold,  by  the  order,  judgment 
or  decree  of  any  court  of  this  State,  or  of  any  other 
State,  or  of  the  United  States,  or  by  gift,  grant,  assign- 
ment, transfer,  devise  or  bequest  of  any  person  or 
corporation,  any  real  or  personal  property  in  trust, 
and  to  execute  and  perform  any  and  atl  such  legal  and 
lawful  trusts  in  regard  to  the  same,  upon  the  terms, 
conditions,  limitations  and  restrictions  which  may  be 
declared,  imposed,  established  or  agreed  upon  in  and 
by  such  order,  judgment,  decree,  gift,  grant,  assign- 
ment, transfer,  devise  or  bequest,  and  to  execute  as 
principal  or  surety,  and  to  guarantee  against  loss  any 
principal  or  surety  upon  any  bond  or  bonds  required 
by  law  to  be  given  in  any  proceeding  in  law  or  equity 
in  any  of  the  courts  of  this  State  or  other  State,  or 
of  the  United  States.  Fourth,  to  act  as  agent  or  at- 
torney in  fact  for  any  person  or  corporation  in  the 
management  and  control  of  real  or  personal  property 
and  the  sale  or  conveyance  of  same,  and  for  the  in- 
vestment of  money,  and  to  act  for  and  represent  cor- 
porations or  persons  under  power  and  letters  of  at- 
torney, and  as  agents  for  persons  and  corporations 
for  the  purpose  of  issuing,  registering,  transferring  or 
countersigning  the  certificates  of  stock,  bonds  or  other 
evidences  of  debt  of  any  corporation,  association,  mu- 
nicipality. State  or  public  authority,  on  such  terms  as 
may  be  agreed  upon.  Fifth,  to  accept  from  and  ex- 
ecute trusts  for  married  women  in  respect  to  their 
separate  property,  whether  real  or  personal,  and  act 
as  agent  for  them  in  the  management  of  such  prop- 
erty, and  generally  to  have  and  exercise  such  powers 
as  are  usually  had  and  exercised  by  trust  companies. 
Sixth,  to  act  as  executor  under  last  will  or  adminis- 
trator of  the  estate  of  any  deceased  person,  or  as 
guardian  or  curator  of  any  infant,  iusane  person,  idiot 
or  habitual  drunkard,  or  trustee  for  any  convict  in 
the  penitentiary,  under  the  appointment  of  any  court 
of  record  having  jurisdiction  of  the  person  or  estate 
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of  such  deceased  person,  infant,  insane  person,  idiot, 
habitual  drunkard  or  convict.  Seventh,  to  guarantee 
the  fidelity  and  diligent  performance  of  their  duty  of 
persons  or  corporations  holding  places  of  public  or 
private  trust;  to  guarantee  or  become  surety  on  any 
bond  given  by  any  person  or  corporation,  and  to  rein- 
sure or  guarantee  any  person  or  corporation  against 
loss  or  damage  by  reason  of  any  risk  assumed  by  in- 
suring the  fidelity  or  diligent  performance  of  duty  of 
any  such  person  or  corporation,  or  by  guaranteeing  or 
becoming  surety  on  any  bond,  to  guarantee  the  princi- 
pal or  interest,  or  both,  of  any  securities  of  any  kind, 
and  to  certify  ajid  guarantee  titles  to  real  estate. 
Eighth,  to  loan  money  upon  real  estate  and  collateral 
security  and  execute  and  issue  its  notes  and  debentures 
payable  at  a  future  date,  and  to  pledge  its  mortgages 
on  real  estate  and  other  securities  as  security  there- 
for, which  notes  and  debentures  may  be  issued  to  an 
amount  not  exceeding,  in  the  aggregate,  ten  times  the 
amount  paid  upon  the  capital  stock  of  the  company  is- 
suing the  same,  and  shall  in  no  case  exceed  the  amount 
of  first  mortgages  pledged  to  secure  their  payment. 
Ninth,  to  buy  and  sell  all  kinds  of  Government,  State, 
municipal  and  other  bonds  and  all  kinds  of  negotiable 
and  non-negotiable  paper,  stocks  or  other  investment 
securities. '* 

To  our  minds  the  ninth  clause  of  this  section  is 
the  only  one  that  need  be  discussed,  for  no  semblance 
of  power  to  promote  a  corporation  is  found  in  any  one 
of  the  eight  previous  clauses.  Note,  therefore,  the 
powers  in  this  clause  granted,  ''to  buy  and  sell  all 
kinds  of  Government,  State,  municipal  and  other  bonds 
and  all  kinds  of  negotiable  and  non-negotiable  paper, 
stocks  or  other  investment  securities."  The  italics 
are  ours.  The  power  here  given  is  the  power  **to  buy 
and  selP'  stocks,  but  that  does  not  mean  by  implication 
or  otherwise  that  a  trust  company  can  engage  in  the 
business  of  a  promoter  of  other  corporations.    Such 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  575 

Millinery  Co.  v.  Trust  Co. 

power  to  ''buy  and  selP'  means  to  buy  and  sell  in  the 
ordinary  course  of  commercial  business.  Had  the 
legislators  intended  to  confer  upon  such  trust  com- 
panies the  right  and  power  to  promote  the  organiza- 
tion of  other  corporations  they  could  have  found  apt 
words  in  which  to  have  given  expression  to  such  in- 
tent. A  trust  company  can  say  to  an  individual  or  to 
a  number  of  individuals,  You  organize  a  corporation 
upon  a  given  scheme,  and  we  will  buy  or  sell  your 
stock  or  bonds,  in  the  usual  commercial  way  of  buy- 
ing and  selling  such  securities;  but  it  cannot  go  into 
the  business  of  promoting  a  corporation,  nor  can  it 
become  or  contract  to  be  a  ''promoter"  in  the  usual 
legally  accepted  definition  or  sense  of  the  term. 

The  powers  of  a  Missouri  trust  company  under 
the  statutes  of  1889  (which  are  substantially  the  same 
as  those  of  1899),  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  (Sanbobn, 
Thayeb  and  Van  Devanter,  J  J.,  presiding),  have  been 
thus  discussed  in  the  case  of  Anglo-American  Land^ 
M.  &  A.  Co.  V.  Lombard,  132  Fed.  1.  c.  736: 

"One  object  in  the  transaction  between  the  Kan- 
sas Company  and  the  Missouri  Company  was  to  trans- 
fer to  the  latter  all  of  the  stock  of  the  former,  and  thus 
enable  the  Missouri  Company  to  control  the  affairs 
of  the  Kansas  Company,  and  to  exercise  its  powers 
through  the  use  of  its  name.  Whatever  may  have 
been  the  effect  of  the  transaction  in  other  respects  it 
was  in  this  respect  beyond  the  powers  of  the  Missouri 
Company,  and  void.  The  settled  rule  is  that  a  cor- 
poration possesses  only  such  powers  as  are  expressed 
or  fairly  implied  in  the  statute  by  or  under  which  it 
is  created;  that  the  enumeration  of  these  powers  im- 
plies the  exclusion  of  all  others ;  and  that  any  ambigu- 
ity or  doubt  respecting  the  possession  of  any  particu- 
lar power  arising  out  of  the  terms  used  in  the  statute 
is  to  be  resolved  against  its  possession.  This  rule  is 
fully  recognized  in  the  State  of  Missouri.     [State  ex 
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inf.  V.  Lincoln  Trust  Co.,  144  Mo.  562;  Newland  Hotel 
Co.  V.  Lowe  Furniture  Co.,  73  Mo.  App.  135.]  Where  it 
is  not  otherwise  provided,  the  implication  in  a  grant  of 
corporate  power  and  life  is  that  the  corporation  shall 
exercise  its  powers  and  carry  on  its  business  through 
its  own  officers  and  employees,  and  not  indirectly, 
through  another  corporation  operated  under  its  con- 
trol, and  that  it  shall  maintain  an  independent  cor- 
porate existence,  and  not  surrender  the  control  of  its 
aflfairs  or  the  exercise  of  its  powers  to  another  cor- 
poration. Conceding  that  a  corporation  of  a  pri- 
vate character,  not  charged  with  any  public  duties, 
may,  in  pursuance. of  appropriate  action  on  the  part 
of  its  stockholders,  sell  all  of  its  property,  wind  up 
its  aflfairs,  and  permanently  retire  from  business,  still, 
in  the  absence  of  express  authorization,  neither  the 
corporation  nor  its  stockholders  can,  incidental  to  the 
sale  of  its  property  or  otherwise,  clothe  another  cor- 
poration with  the  right  to  maintain  the  corporate  life 
or  exercise  the  corporate  powers.  These  views  are 
sustained  and  the  reasons  therefor  are  fully  set  forth 
in  De  La  Vergne  Co.  v.  German  Savings  Institution, 
175  U.  S.  40,  54,  20  Sup.  Ct.  20,  44  L.  Ed.  65;  Buckeye 
Marble  &  Freestone  Co.  v.  Harvey,  20  S.  W.  (Tenn.) 
427,  18  L.  R.  A.  252,  36  Am.  St.  Rep.  71;  Easun  v. 
Buckeye  Brewing  Co.,  51  Fed.  (C.  C.)  156,  and  in  the 
cases  there  cited.  The  De  La  Vergne  case  presented 
the  question  whether  one  company  could  purchase  with 
its  own  stock  the  stock  of  another  company  which  was 
insolvent  and  had  ceased  to  do  business;  the  purpose 
being  to  prevent  the  reorganization  of  the  latter  com- 
pany, and  to  obtain  its  patronage.  The  court  declared 
the  purchase  idtra  vires  of  the  purchasing  company 
and  void,  saying: 

''  *But  as  the  powers  of  corporation  created  by 
legislative  act  are  limited  to  such  as  the  act  expressly 
confers,  and  the  enumeration  of  these  implies  the  ex- 
clusion of  all  others,  it  follows  that,  unless  express 
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permission  be  given  to  do  so,  it  is  not  within  the  gen- 
eral powers  of  a  corporation  to  purchase  the  stock  of 
other  corporations  for  the  purpose  of  controlling  their 
management/ 

**The  only  authority  of  the  Missouri  Company  to 
purchase  stock  in  another  corporation  is  found  in  sub- 
division 9,  section  2839,  Revised  Statutes  1889,  which 
reads:*  'To  buy  and  sell  all  kinds  of  Government, 
State,  municipal  and  other  bonds,  and  all  kinds  of 
negotiable  and  non-negotiable  paper,  stocks  and  other 
investment  securities.'  The  context  shows  very  clear- 
ly that  the  purpose  was  not  to  authorize  the  pur- 
chase of  all  the  stock  of  another  company  for  the 
purjjose  of  controlling  its  management,  but  to  author- 
ize the  buying  and  selling  of  stocks  as  investment  se- 
curities, in  like  manner  as  Government  bonds  and  the 
other  securities  named  are  bought  and  sold.  Con- 
trolling the  management  of  a  corporation  of  another 
State  through  the  ownership  of  its  entire  stock  is  not 
buying  or  selling  investment  securities,  nor  is  it  fairly 
incidental  thereto.  The  hazards  of  such  a  venture  are 
altogether  repugnant  to  the  purposes  for  which  the 
Missouri  Company  was  formed,  which  included  the 
handling  and  investing  of  the  money  of  others,  execut- 
ing trusts  under  deeds  and  wills,  acting  as  guardians 
of  infants  and  insane  persons,  and  guaranteeing  the 
fidelity  of  persons  holding  places  of  public  or  private 
trust;  all  requiring  the  maintenance  of  a  high  stand- 
ard of  credit  and  stability  on  the  part  of  that  company. 
It  is  impossible  to  escape  the  conclusion  that  the  pur- 
chase of  the  Kansas  Company's  stock  was  beyond  the 
powers  of  the  Missouri  Company. 

*'In  the  absence  of  any  established  rule  of  de- 
cision in  the  State  of  Missouri  in  respect  of  the  effect 
of  corporate  acts  which  are  ultra  vires  (and  no  local 
rule  of  decision  has  been  called  to  our  attention  by 
counsel),  we  must  apply  to  this  case  the  rule  recog- 
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nized  in  the  Supreme  Court  of  the  United  States. 
That  rule,  as  stated  in  Central  Transportation  Co.  v. 
Pulhnan  Car  Co.,  139  U.  S.  24,  59,  11  Sup.  Ct.  478,  35 
L.  Ed.  55,  and  as  applied  in  many  subsequent  eases, 
is: 

**  *A  contract  of  a  corporation  which  is  ultra 
vires,  in  the  proper  sense — ^that  is  to  say,  outside  the 
object  of  its  creation  as  defined  in  the  laws  of  its  or- 
ganization, and  therefore  beyond  the  powers  confer- 
red upon  it  by  the  Legislature — is  not  voidable  only, 
but  wholly  void  and  of  no  legal  effect.  The  objection 
to  the  contract  is  not  merely  that  the  corporation  ought 
not  to  have  made  it,  but  that  it  could  not  make  it. 
The  contract  cannot  be  ratified  by  either  party,  be- 
cause it  could  not  have  been  authorized  by  either.  No 
performance  on  either  side  can  give  the  unlawful  con- 
tract any  validity,  or  be  the  foundation  of  any  right  of 
action  upon  it.  When  a  corporation  is  acting  within 
the  general  scope  of  the  powers  conferred  upon  it  by 
the  Legislature,  the  corporation,  as  well  as  persons 
contracting  with  it,  may  be  estopped  to  deny  that  it 
has  complied  with  the  legal  formalities  which  are  pre- 
requisite to  its  existence  or  to  its  action,  because  such 
requisites  might  in  fact  have  been  complied  with.  But 
when  the  contract  is  beyond  the  powers  conferred  upon 
it  by  existing  laws,  neither  the  corporation  nor  the 
other  party  to  the  contract  can  be  estopped,  by  assent- 
ing to  it,  or  by  acting  upon  it,  to  show  that  it  was 
prohibited  by  those  laws.' 

**[See,  also,  McCormick  v.  Market  Bank,  165  U. 
S.  538, 17  Sup.  Ct.  433,  41  L.  Ed.  817;  California  Bank 
v.  Kennedy,  167  U.  S.  362,  367,  17  Sup.  Ct.  831,  42  L. 
Ed.  198;  Concord  First  National  Bank  v.  Hawkins^ 
174  U.  S.  364, 19  Sup.  Ct.  739,  43  L.  Ed.  1007;  Thomas 
v.  Kailroad,  101  U.  S.  71,  25  L.  Ed.  950;  ScoviU  v. 
Thayer,  105  U.  S.  143,  26  L.  Ed.  968;  Pennsylvania 
Bailroad  Co.  v.  St.  Louis,  etc.  Railroad  Co.,  118  U.  S. 
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290,  6  Sup,  Ct.  1094,  30  L.  Ed.  83;  Schofield  v.  Goodrich 
Bros.  Banking  Co.,  39  C.  C.  A.  76,  98  Fed.  271.]^' 

So  we  say  that  if  the  contract  of  June  8th  is  to  be 
construed  as  an  agreement  upon  the  part  of  the  de- 
fendant to  promote  a  corporation  it  is  ultra  vires  and 
void. 

n.    But  does  it  avail  the  defendant  in  this  case 
to  say  that  the  contract  made  with  Hanlon  is  void! 
This  second  count  is  not  really  a  suit 
H^d*^  upon  the  contract,  although  the  contract 

Received:  is  mentioned  therein.    It  is  a  suit  at  law 

contract'^at       ^  recover  back  the  money  paid  under  the 
Defense.  contract.    It  in  ejBFect  says  that  the  con- 

tract was  one  which  violates  the  fiduci- 
ary relation  which  exists  between  a  promoter  of  a  cor 
poration,  and  those  who  were  induced  by  the  promoter 
to  become  subscribers  to  its  stock.  On  plaintiff's  the- 
ory, and  that  is  the  theory  we  must  meet  in  discuss- 
ing the  plea  of  ultra  vires,  Hanlon  was  in  reality  act- 
ing for  defendant;  that  the  alleged  contract  was  but 
an  understanding  between  two  promoters,  one  of 
whom  in  some  things  was  acting  for  the  other. 

If  the  contract  were  only  executed  upon  one  side, 
then  the  plea  of  ultra  vires  would  be  unavailing,  be- 
cause a  corporation  cannot  receive  money  to  do  a  thing 
and  fail  to  do  that  thing,  and  after  keeping  the  money, 
excuse  itself  from  liability  by  a  plea  of  ultra  vires. 
Vide  opinion  of  Rombauer,  P.  J.,  in  Winscott  v.  In- 
vestment Co.,  63  Mo.  App.  1.  c.  369,  where  the  rule  is 
tersely  stated.  But  we  need  not  discuss  this  contract 
as  an  instrument  forming  the  basis  of  a  cause  of  ac- 
tion. It  is  sufficient  to  say  that  it  is  not  the  basis  of 
the  cause  of  action  now  before  us.  In  this  cause  it 
is  evidentiary  only.  It  evidences  the  manner  in  which 
defendant  was  connected  with  the  Hanlon  Millinery 
Company.  It  is  perhaps  better  to  say  that  it  is  one  of 
the  things  which  tends  to  show  the  relationship  be- 


Digitized  by 


Google 


580        SUPREME  COURT  OF  MISSOUBI, 

Millinery  Co.  v.  Trust  Co. 

tween  defendant  and  that  corporation.  The  real  ques- 
tion is,  If  as  a  fact,  the  defendant  did  promote  the 
Hanlon  Millinery  Company  and  in  such  work  did 
wrongfully  make  a  secret  profit  of  $20,000,  can  it  plead 
its  ultra  vires  act,  not  its  ultra  vires  contract  with 
Hanlon,  as  a  defense  to  a  suit  which  seeks  to  recover 
these  secret  gains?  Ordinarily  we  would  say  no,  but 
this  depends  upon  who  is  attempting  to  recover  the 
alleged  secret  profiits.  What  was  done  in  this  case, 
upon  plaintiff's  theory,  is  that  defendant  in  fact  re- 
ceived $200,000  of  preferred  stock  and  $100,000  in 
common  stock,  and  paid  only  $180,000  therefor.  So 
that  we  say  that,  while  it  would  be  an  act  ultra  vires 
for  a  trust  company  in  Missouri  to  promote  another 
corporation,  or  to  agree  by  written  contract  to  pro- 
mote the  same,  yet  we  are  not  prepared  to  say  that  the 
plea  of  ultra  vires  here  imposed  absolutely  defeats 
this  action,  for  the  reasons  above  stated.  There  are 
questions  which  do  defeat  this  case,  and  these  we  take 
next. 

III.    Conceding  that  the  defendant  was  in  a  sense 
a  promoter  of  the  Hanlon  Millinery  Company;  con- 
ceding further  that  the  defendant  got  the 
Promoter:       $20,000  in  cash  and  $100,000  in  stock  as  a 
Profits:  bonus,  and  that  this  exact  fact  was  not 

stoclTa!!  known  to  all  the  original  purchasers  of 
Bonus.  stock,  yet  we  do  not  think  there  can  be  a 

recovery  in  this  case  under  admitted  facts 
herein.  Let  us  re-state  in  a  way  the  facts  as  applica- 
ble to  the  point  now  in  hand.  Whatever  was  done, 
was  done  along  the  line  of  the  September  contract, 
supra.  The  stock,  both  perferred  and  conunon,  was 
not  issued  to  defendant  in  the  first  instance,  but  was 
issued  to  Hanlon,  and  by  him  assigned  to  defendant. 
Defendant  paid  the  $200,000  in  cash  for  the  prefer- 
red stock,  and  this  money  went  into  the  treasury  of  the 
Millinery  Company.    Defendant  got  the  common  stock 
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mentioned  in  the  contract,  and  paid  nothing  additional 
therefor.  Hanlon  borrowed  from  defendant  $35,000 
upon  his  own  note  and  collateral.  Of  this  $35,000  the 
sum  of  $15,000  was  turned  over  to  the  Millinery  Com- 
pany and  $20,000  of  it  was  paid  by  Hanlon  to  the  de- 
fendant. This  $20,000  never  went  into  the  possession 
of  the  Millinery  Company.  In  other  words,  the 
$35,000  was  at  one  time  defendant's  money,  and  turned 
over  by  it  to  Hanlon  on  Hanlon 's  individual  note, 
secured  by  Hanlon 's  individual  collateral.  It  was 
turned  over  in  two  checks,  one  for  $15^000,  which 
found  its  way  into  the  Millinery  Company's  treasury, 
and  one  for  $20,000,  which  was  turned  over  to  defend- 
ant by  the  indorsement  of  Hanlon.  It  is  evident  from 
the  record  that  all  of  the  original  stockholders  knew 
that  some  kind  of  a  deal  had  been  made  with  defend- 
ant for  the  disposition  of  the  preferred  stock.  But 
this  is  not  so  material  here.  The  Hanlon  Millinery 
Company  opened  up  for  business,  and  continued  in 
business  until  November,  1906,  when  bankruptcy  pro- 
ceedings were  begun  against  it.  Thus  conditioned  a 
settlement  of  its  obligations  was  an  uppermost  ques- 
tion. The  corporation  was  heavily  indebted  to  defend- 
ant for  actual  cash.  Hanlon,  the  leading  spirit  of  the 
corporation,  was  likewise  personally  indebted  to  de- 
fendant. In  this  fix,  and  to  clear,  if  possible,  all  ob- 
ligations, Hanlon  entered  into  the  following  contract, 
which  contract  was  ultimately  consummated,  and  Han- 
lon became  possessed  of  all  the  stock,  both  preferred 
and  conunon,  which  had  theretofore  been  held  by  the 
defendant,  as  well  as  some  other  stock.  The  contract 
reads : 

This  contract,  made  and  entered  into  this  28th  day  of 
January,  1907,  in  duplicate,  by  and  between  Murray  Carleton  of 
St  Louis,  Missouri,  party  of  the  first  part,  and  Richard  Hanlon 
of  the  city  of  St  Louis,  Missouri,  party  of  the  second  part, 

Whereas,  the  party  of  the  first  part  is  the  owner  of  notes 
described  upon  Schedule  A.  hereto  annexed,  made  by  the 
Richard  Hanlon  Millinery  Company  of  the  city  of  St  Louis» 
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amounting  in  the  aggregate,  less  the  credits  thereon,  to  $173,- 
669.66;  and, 

Whereas,  said  party  of  the  first  part  is  also  oimer  of  two 
collateral  notes  made  by  Richard  Hanlon,  one  dated  August 
12,  1902,  for  $7,600,  payable  on  demand,  with  Ave  per  cent 
Interest  from  its  date,  bearing  a  credit  dated  September  4. 
1904,  $6,686.96,  and  also  a  credit  dated  December  8,  1906,  for 
$1,800,  upon  which  said  note  interest  has  been  paid  to  Septem- 
ber 30,  1906,  the  credits  thereon  being  the  proceeds  of  the  col- 
lateral hypothecated  with  said  note;  the  other  note  being  dated 
December  10,  1902,  made  by  Richard  Hanlon,  in  the  sum  of 
$36,000,  payable  on  demand,  bearing  a  credit  of  date  December 
11,  1906,  for  $20,000,  being  the  proceeds  of  all  the  collateral 
pledges  with  said  note,  excepting  one  thousand  shares  of  the 
common  stock  of  the  Richard  Hanlon  Millinery  Company,  upon 
which  said  note  interest  has  been  paid  to  December  30,  1906; 
and. 

Whereas,  the  said  Richard  Hanlon  Millinery  Company  is 
now  insolvent  and  a  petition  in  bankruptcy  is  pending  against 
it  in  the  United  States  District  Court  for  the  Eastern  Division 
of  the  Eastern  Judicial  District  of  Missouri;  and, 

Whereas,  said  party  of  the  second  part  desires  to  acquire 
from  said  party  of  the  first  part  all  the  notes  aforesaid,  and 
also  all  the  stock  of  the  said  company  owned  by  said  party  of 
the  first  part,  and  twenty  thousand  dollars  of  the  preferred 
stock  of  said  company  owned  by  Joseph  and  Arthur  Wear, 
and  also  three  hundred  shares  of  the  common  stock  owned 
by  said  Joseph  and  Arthur  Wear;  and, 

Whereas,  the  said  Richard  Hanlon  is  endeavoring  to  effect 
a  setHt^ement  with  all  the  creditors  of  the  Richard  Hanlon 
Millinery  Company,  and  to  that  end  will  require  the  final  as- 
sistance of  the  party  of  the  first  part,  which  assistance  the  said 
party  of  the  first  part  is  willing  to  render  provided  he  is  fully 
protected  in  any  advances  he  may  make  in  that  regard,  and  pro- 
vided furthermore  that  he  receives  in  full  payment  and  satisfac- 
tion of  his  claims  and  demands  against  the  Richard  Hanlon 
Millinery  Company  and  the  said  Richard  Hanlon  individually, 
the  sum  of  $100,000,  which  said  pajrments  shall  include  the  sale 
and  delivery  by  him,  said  party  of  the  first  part,  to  said 
Richard  Hanlon,  of  the  common  and  preferred  stock  herein- 
before referred  to; 

Now,  therefore,  in  consideration  of  the  premises.  It  is 
contracted  and  agreed  as  follows: 

First.  That  contemporaneously  with  the  execution  of  this 
agreement  there  shall  be  deposited  by  said  party  of  the  second 
part  with  said  party  of  the  first  part  the  sum  of  $36,000,  which 
said  sum  shall  be  held  by  him  and  be  applied  by  him  upon  said 
one  hundred  thousand  dollars  to  be  paid  as  hereinbefore  in- 
dicated, provided  the  settlement  contemplated  to  be  made  by 
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said  Richard  Hanlon  is  consummated;  otherwise,  said  sum  of 
thirty-five  thousand  dollars  shall  be  returned  to  said  Richard 
Hanlon. 

Second.  The  balance  of  sixty-five  thousand  dollars  to  be 
paid  to  said  party  of  the  first  part  shall  be  paid  to  him  on  or 
before  Aprtl  1,  1907. 

Third.  Said  party  of  the  first  part  agrees  that  for  the 
purpose  of  assisting  the  said  party  of  the  second  part  in  the 
consummation  of  the  settlement  hereinbefore  referred  to,  he 
will  cause  to  be  purchased  such  claims  and  demands  against  the 
said  Richard  Hanlon  Millinery  Company  as  shall  be  duly 
proven  in  bankruptcy,  accompanied  by  powers  of  attorney  ex- 
ecuted in  blank,  or  to  such  party  as  he  may  designate,  such 
claims  also  being  accompanied  by  assignments  wherein  the 
said  claims  or  demands  are  assigned  to  John  R.  Cook,  on 
such  a  basis  that  the  general  average  cost  of  all  the  claims 
so  purchased  by  him  shall  not  exceed  at  his  option  thirty- 
three  and  one-third  per  cent  of  the  face  thereof. 

Fourth.  In  the  event  that  a  settlement  is  effected  for 
the  said  Richard  Hanlon  Millinery  Company,  either  by  way  of 
composition  in  bankruptcy,  or  with  the  creditors  outside  of 
bankruptcy  proceedings,  then  the  said  party  of  the  first  part, 
upon  the  payment  to  him  of  one  hundred  thousand  dollars, 
hereinbefore  referred  to,  and  the  payment  to  him  of  the  pur- 
chase price  of  the  claims  against  the  Richard  Hanlon  Millinery 
Company  so  purchased  by  him,  will  release  and  discharge  the 
said  Richard  Hanlon  Millinery  Company  of  and  from  the  claims 
and  demands  upon  the  notes  hereinbefore  described,  as  well  as 
upon  the  claims  and  demands  purchased  by  him  hereinbefore  de- 
scribed, and  will  also  release  Richard  Hanlon  from  all  his  claims 
and  demands  against  him.  It  is  further  agreed  that  if  the  party 
of  the  first  part  is  unable  to  obtain  from  Joseph  and  Arthur 
Wear  the  preferred  and  common  stock  owned  by  them  in  the 
Richard  Hanlon  Millinery  Company  hereinbefore  referred  to,  for 
a  sum  not  to  exceed  four  thousand  dollars  and  is  unable  therefore 
to  make  delivery  thereof  on  or  before  April  1,  1907,  to  said 
Richard  Hanlon,  the  said  second  party  shall  pay  to  said  first 
party  the  sum  of  ninety-six  thouand  dollars  in  lieu  of  the 
one  hundred  thousand  dollars  hereinbefore  referred  to. 

Fifth.  It  is  agreed  and  understood  that  all  the  moneys 
to  be  paid  by  said  party  of  the  second  part  to  the  party  of  the 
first  part,  shall  be  paid  on  or  before  April  1, 1907,  and  in  the  event 
of  the  failure  of  the  party  of  the  second  part  to  make  such 
payment  on  or  before  said  date,  then  this  contract  shall  be 
deemed  void  and  of  no  effect  at  the  option  of  the  party  of  the 
first  part,  and  upon  the  contract  being  declared  terminated,  the 
thirty-five  thousand  dollars  heretobefore  deposited  by  the  party 
of  the  second  part  with  the  party  of  the  first  part  shall  be 
returned  to  said  party  of  the  second  part  without  interest; 
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but  the  title  and  absolute  ownership  to  all  claims  and  demands 
purchased  by  or  for  account  of  said  first  party,  as  hereinbefore 
provided  for,  shall  remain  in  said  first  party  or  in  the  assignee 
thereof  for  his  account 

Sixth.  It  is  further  agreed  that  until  payment  has  been, 
made  to  the  first  party  of  all  sums  provided  for  to  be  paid 
him  hereunder,  the  management  and  control  of  the  Richard 
Hanlon  Millinery  Company  shall  continue  as  it  is  at  present, 
unless  said  first  party  consents  to  a  change  being  made. 

Seventh.  In  the  event  that  the  proposed  settlement  to 
be  made  by  said  Richard  Hanlon  Millinery  Company  fails,  then 
all  proofs  of  claim  and  powers  of  attorney  controlled  by  the 
said  party  of  the  second  part  or  his  attorneys  shall  be  assigned 
and  turned  over  to  the  party  of  the  first  part  or  to  whom  he 
may  at  said  time  direct;  and  in  the  event  that  there  should 
be  an  adjudication  in  the  bankruptcy  proceedings  hereinbefore 
referred  to,  and  there  shall  be  a  creditors'  meeting  called  for 
the  purpose  of  electing  a  trustee  in  bankruptcy  of  the  Hanlon 
Millinery  Company,  then  the  proofs  of  claims  and  powers  of 
attorney  controlled  by  the  said  Hanlon  or  his  attorneys,  shall 
at  the  election  of  the  party  of  the  first  part  be  either  turned 
over  to  such  person  as  said  party  of  the  first  part  may  direct, 
or  the  said  claims  shall  be  voted  at  said  creditors'  meeting  by 
such  attorneys  as  he,  the  said  party  of  the  first  part,  may 
direct 

In  witness  whereof,  the  parties  have  hereunto  set  their 
hands  the  day  and  year  first  above  written. 

MUBBAT  CaRLETON, 

Richard  Hanlon. 

Richard  Hanlon  by  the  consummation  of  this 
agreement  became  possessed  of  all  the  preferred  stock 
and  practically  all  of  the  common  stock  of  the  defunct 
corporation.  In  other  words,  he  became  in  fact  the 
corporation.  This  stock  he  claims  to  have  afterward 
sold  to  his  nephew,  Wm.  J.  Crane,  for  the  alleged  con- 
sideration of  $15,000  of  which  $10,000  was  a  note  of 
Hanlon 's  held  by  Crane,  and  $5000  in  cash  or  checks 
Crane  was  on  the  board  of  directors  of  the  Hanlon 
Millinery  Company  in  November,  1906,  when  a  resolu- 
tion was  passed  to  the  effect  that  the  corporation  go 
into  liquidation.  He  had  full  notice  of  its  condition. 
It  was  in  fact  a  bankrupt,  and  after  compromising 
its  debts  at  about  one-third  of  the  actual  amount,  had 
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left  some  four  or  five  thousand  dollars  in  old  accounts 
or  claims.  In  this  situation,  it  is  clear  that  Hanlon 
had  a  new  board  of  directors  selected  of  his  kinsmen 
and  friends,  and  such  board  of  directors  had  this  suit 
brought.  Another  fact  of  importance  is  that  no  man 
paid  more  than  thirty-five  cents  on  the  one  dollar  for 
the  common  stock,  so  that  each  and  every  one  of  the 
original  subscribers  knew,  when  they  received  full- 
paid  stock,  that  a  rebate  of  sixty-five  cents  on  the  one 
dollar  had  been  allowed  them  for  the  contracts  and 
lease  which  went  to  the  corporation.  Whether  all  the 
original  subscribers  knew  the  exact  terms  of  the  deal 
with  defendant  is  doubtful,  but  they  all  did  know  that 
there  was  some  kind  of  a  deal,  and  they  all  did  know 
that  full-paid  common  stock  was  being  issued  for 
thirty-five  cents  on  the  dollar.  No  original  subscriber 
to  stock  is  making  any  claim  save  and  except  Hanlon, 
through  his  nephew  W.  J.  Crane.  The  bofia  fides  of 
the  transfer  from  Hanlon  to  Crane  is  challenged  in  the 
answer,  but  the  court  declined  to  allow  defendant  the 
right  to  make  proof  on  the  question.  This,  however,  for 
the  present  point  we  deem  immaterial.  A  suit  by  a  cor-^l 
poration  against  its  promoter  to  recover  secret  profits,  j 
is  a  suit  in  the  interest  of  innocent  stockholders ,  not  / 
one  in  the  interest  of  the  guilty.  In  this  case,  the  sole 
party  interested  in  a  recovery  here  is  the  holder  of 
the  preferred  stock.  This  stock  is  ostensibly  in  the 
hands  of  Crane,  but  for  the  point  in  hand  it  may  be 
<;onsidered  as  being  there  in  good  faith  (a  thing  which 
our  experience  and  observation  leads  us  to  doubt  from 
this  record),  yet  there  should  be  no  recovery  in  this 
case.  Crane  is  in  no  sense  an  innocent  holder  for 
value  of  this  stock.  He  was  not  misled  in  the  pur- 
chase of  this  so-claimed  full-paid  stock.  He  bought,  if 
he  bought  at  all,  stock  of  a  bankrupt  corporation  at 
four  cents  on  the  dollar.  He  had  been  director  of  the 
corporation,  with  the  books  of  the  corporation  at  his 
command.    He  knew,  or  by  the  exercise  of  any  dili- 
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gence  might  have  known  just  how  this  stock  he  ac- 
quired was  paid  for  by  the  original  subscriber.  His 
grantor  knew  all  the  facts.  His  grantor's  grantor  was 
possessed  of  all  the  facts.  He  knew  the  corporation 
was  bankrupt.  The  books  of  the  corporation  showed 
the  cash  received  for  stock,  and  he  must  have  known 
that  no  stock  had  ever  been  fully  paid.  And  more 
significant  still,  Crane  fails  to  testify  in  the  case,  so 
that  we  say  that  Crane,  the  alleged  holder  of  the  pre- 
ferred stock,  was  not  an  innocent  purchaser,  but 
bought  with  his  eyes  open.  Whilst  he  was  first  in  the 
board  of  directors  the  following  resolution  was  spread 
upon  the  corporate  record : 

'*That  this  company  now  go  into  voluntary  liqui- 
dation and  that  as  the  assets  are  realized  upon,  the 
proceeds  shall  be  disbursed  pro  rata  amongst  all  its 
creditors,  and  that  after  all  its  creditors  have  been  sat- 
isfied, the  balance  remaining  shall  be  paid  to  the  pre- 
ferred stockholders  to  the  extent  of  its  par  value  and 
any  balance  remaining  shall  be  paid  to  the  common 
stockholders.'' 

This  resolution  is  there  now,  unrescinded  and  is 
the  main-spring  of  this  action.  No  recovery  in  this 
case  could  ever  benefit  an  innocent  holder  of  common 
stock,  if  there  be  such  a  party.  No  creditor  is  involved^ 
because  the  debts  have  been  paid  in  the  compromise. 
No  property  is  left  to  first  pay  the  preferred  stocky 
because  the  corporation  is  a  bankrupt,  with  but  $4000 
in  stale  accounts,  and  this  alleged  cause  of  action 
against  defendant.  Under  the  resolution  the  recov- 
ery here,  if  permitted  to  stand,  would  be,  not  in  favor 
of  an  innocent  and  injured  stockholder,  but  in  the  in- 
terest of  one  in  possession  of  all  facts,  and  to  my  mind, 
one  who  if  a  bona  fide  purchaser  purchased  for  a  purely 
speculative  lawsuit. 

The  evidence  in  this  record  fails  to  show  a  single 
innocent  stockholder,  if  such  there  ever  was  in  the 
concern  (a  matter  which  we  doubt  from  the  record )> 
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who  has  manifested  any  interest  in  the  promotion  of 
this  suit,  or  who  in  any  way  has  sought  to  have  the 
corporation  institute  or  maintain  it.  None  but  innocent 
stockholders  can  in  the  name  of  the  corporation,  sue 
for  and  recover  in  an  action  for  alleged  secret  profits. 
Those  who  are  guilty  or  possess  all  the  facts,  cannot 
themselves  sue,  or  use  the  corporate  name  in  such  a 
suit.  Now  recollecting  that  there  are  no  creditors  of 
this  defunct  corporation,  and  recollecting  the  further 
fact  that  no  stockholder  paid  more  than  thirty-five 
cents  on  the  dollar  for  his  stock,  let  us  see  as  to  the 
applicable  law.  In  1  Cook  on  Corporation  (6  Ed.), 
sec.  39,  page  135  et  seq.,  the  genersd  doctrine  is  thus 
stated : 

'*  Stockholders  in  a  corporation,  who  participate 
or  aid  in  the  issue  of  paid-up  stock,  upon  payment  of 
less  than  its  par  value,  or  who  have  knowledge  of  the 
act  and  acquiesce  therein,  cannot  afterwards  complain 
of  the  transaction,  either  in  their  own  behalf  as  stock- 
holders or  creditors  or  in  behalf  of  the  corporation. 
They  are  bound  by  estoppel  or  acquiescence.  So  also 
as  to  the  parties  who  actually  received  the  stock  at 
less  than  its  par  value.  They  are  not  allowed  to  re- 
pudiate the  transaction  and  recover  from  the  corpo- 
ration the  money  they  may  have  already  paid  there- 
on. A  stockholder  who  has  received  stock  at  less  than 
par  cannot  compel  other  stockholders,  who  have  re- 
ceived stock  in  a  similar  way,  to  pay  anything  further 
on  their  stock.'* 

And  in  section  40  of  the  same  work,  at  page  139 
et  seq.,  the  following  is  announced  on  the  rule:  **Not 
only  the  participating  and  acquiescing  stockholders, 
but  also  their  transferees,  are  bound  by  the  partici- 
pation or  acquiescence.  The  transferee  cannot  claim 
to  have  greater  rights  than  his  transferrer,  as  re- 
gards a  general  remedy  invalidating  the  whole  trans- 
action. He  cannot  bring  suit  in  behalf  of  the  corpora- 
tion and  other  stockholders  against  the  party  or  par- 
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ties  participating  in  the  issue,  inasmuch  as  his  own 
title  is  tainted  with  the  same  fraud.  Nor  can  he  bring 
an  action  against  the  corporation.  But  the  transferree 
is  by  no  means  without  a  remedy.  It  may  be  a  fraud 
on  the  vendee  of  stock  to  sell  him  as  paid-up  stock 
that  which  is  not  paid  up,  although  issued  as  paid  up, 
the  vendor  having  participated  in  the  issue.  He  may 
bring  an  action  for  damages  against  the  vendor,  or 
against  those  who,  knowing  the  facts,  induce  him  to 
purchase,  or  those  who  made  it  possible  for  the  fraud 
to  be  practiced,  or  who  actually  assisted  in  perpetrat- 
ing the  fraud  upon  him. 

'*The  transferee  has  other  remedies.  If  the  sale 
to  him  was  by  one  of  the  participants,  he  may  rescind 
the  sale  and  recover  back  the  price  paid  by  him;  or, 
if  the  contract  of  purchase  is  not  yet  completed,  he 
may  refuse  to  take  the  stock.'* 

We  are  cited  to  the  recent  case  of  Hunter  v.  Gar- 
anflo,  246  Mo.  131,  as  stating  a  contrary  rule,  but  there 
is  nothing  in  that  case  which  contravenes  the  general 
doctrine  hereinabove  quoted  from  Cook.  In  our  case 
creditors  were  the  complaining  parties,  not  original 
subscribers  to  stock  or  their  transferees  with  notice. 
In  the  case  at  bar  all  of  the  original  stockholders  re- 
ceived full-paid  shares  at  less  than  par  value.  In  other 
words,  all  of  them  received  a  bonus,  and  one  cannot 
complain  as  to  the  others.  The  case  law  goes  so  far 
as  to  say  that  even  if  one  of  the  original  stockholders 
afterward  became  a  creditor,  he  could  not  complain  as 
other  creditors.  [1  Cook  on  Corporations  (6  Ed.), 
sec.  42,  p.  160.]  This,  upon  the  theory  that  such  a 
creditor  has  full  knowledge  of  the  stock  conditions 
when  he  extended  the  credit.  This  court  has  recently 
given  expression  to  these  views  in  the  very  recent 
case  of  Biggs  v.  Westen  et  al.,  248  Mo.  333,  1.  c.  344, 
whereat  it  is  said : 

*  *  The  testimony  in  the  record  shows  that  the  name 
of  J.  Brooks  Johnson  was  on  the  list  of  subscribers  for 
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the  preferred  and  common  stock  of  the  Kline-Dmm- 
mopd  Mercantile  Company;  and  though  said  to  have 
been  written  by  the  promoter,  J.  W.  Baker,  the  fact 
remains  that  the  stock  set  out 'opposite  his  name  was 
received  by  him  and  that  he  paid  the  par  value  of  the 
preferred  portion  to  the  corporation  direct,  and  re- 
ceived without  further,  payment  the  same  proportion 
of  '^.ommon  stock  allotted  to  other  subscribers.  The 
indorsement  on  the  back  of*  the  certificates  is  admit- 
tedly in  his  own  handwriting.  Upon  this  evidence  and 
that  of  other  witnesses  touching  his  knowledge  of  the 
plan  of  stock  issuance,  we  find  the  fact  to  be  that  he 
knew  the  corporation  was  issuing  its  common  stock 
to  the  subscribers  and  purchasers  of  its  preferred 
stock,  with  the  understanding  that  nothing  whatever 
should  be  paid  by  the  recipients  of  such  stock.  These 
conclusions  as  to  the  evidence  were  reached  by  the 
trial  judge,  and  they  are  abundantly  sustained  by  the 
weight  of  the  credible  testimony  contained  in  this  rec- 
ord. 

'*We  further  find  as  a  fact  that  the  defendant 
J.  B.  Johnson  had  full  cognizance  of  the  foregoing 
facts  at  the  time  he  exchanged  his  preferred  and  com- 
mon stock  for  the  bonds  of  the  company,  upon  which 
he  subsequently  sought  to  establish  an  indebtedness 
against  it  in  the  bankrupt  court.  And  Jhat  he  became 
a  creditor  of  the  corporation  with  full  knowledge  at 
the  time  that  it  had  issued  its  common  &.Lock  upon  an 
agreement  that  it  was  not  to  be  paid  for  by  persons 
receiving  it;  and  hence,  that  he  did  not  extend  any 
credit  to  the  corporation  upon  faith  in  its  ability  to 
demand  payment  for  its  common  stock.  The  law  is 
well  settled  in  this  State  that  no  creditor  of  a  corpora- 
tion, who  becomes  such  with  knowledge  that  its  stock, 
though  purporting  to  have  been  paid  in  full,  was  in 
point  of  fact  neither  paid  nor  to  be  paid,  but  was 
issued  merely  as  a  bonus  for  the  subscription  and  pay- 
ment for  other  stock,  can  enforce  his  claim  against  the 
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corporation  by  compelling  its  shareholders  to  pay  to 
the  corporation,  its  trustee  or  other  representative, 
any  portion  of  the  stock  so  donated.  [Meyer  v.  Min- 
ing &  Milling  Co.,  192  Mo.  162;  Trust  Co.  v.  McMillan, 
188  Mo.  1.  c.  567;  Shields  v.  Hobart,  172  Mo.  491; 
Berry  v.  Rood,  168  Mo.  316;  Woolfolk  v.  January,  131 
Mo.  1.  c.  637.] 

*'In  the  light  of  this  legal  principle  and  accord- 
ing to  the  preponderance  of  the  testimony  in  the  rec- 
ord showing  that  defendant  Johnson  could  not  have 
been  ignorant  of  what  every  other  stockholder  knew 
when  he  acquired  his  stock  in  said  corporation,  the 
judgment  of  the  trial  court  excluding  the  enforcea- 
bility of  the  bonds  held  by  him  just  as  it  debarred  all 
the  other  holders  of  such  bonds  was  manifestly  right; 
and  it  is  aflSrmed.** 

The  position  of  a  stockholder  with  knowledge  of 
the  facts  at  the  time  he  acquired  the  stock  is  not  dif- 
ferent from  the  position  of  a  creditor  having  knowl- 
edge of  the  facts.  There  can  be  no  reason  in  law  to 
say  that  a  creditor  with  knowledge  canH  recover,  and 
hold  that  a  stockholder  with  the  same  knowledge  can 
recover.  In  actions  for  recovering  secret  profits  from 
promoters  the  right  of  the  corporation  in  the  suit, 
where  it  is  brought  in  the  corporation's  name,  is  no 
greater  than  the  rights  of  the  stockholders  for  whose 
real  benefit  the  suit  is  prosecuted.  If  the  stockholders 
to  be  benefited  by  the  action  have  no  rights,  as  against 
the  promoter,  the  corporation  has  none.  As  said  by 
Mr.  Justice  Holmes  in  Old  Dominion  Copper  Co.  v. 
Lewisohn,  210  U.  S.  1.  c.  212:  '*For  it  is  only  by  virtue 
of  the  innocent  subscribers'  position  and  tiie  pro- 
moter's invitation  that  the  corporation  has  any  pre- 
tense for  a  standing  in  court" 

Under  the  facts  in  this  case  the  judgment,  if  af- 
firmed, would  inure  to  the  benefit  of  the  holder  of 
the  preferred  stock,  who  according  to  the  plaintiff's 
claim  bought  it  at  a  time  when  the  corporation  itself 
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was  a  bankrupt.  Not  only  so,  but  he  bought,  if  he 
bought  at  all,  with  full  knowledge.  Such  a  claimant 
has  no  valid  claim  against  defendant,  even  if  it  be 
granted  that  defendant  promoted  the  corporation. 
Nor  has  the  corporation  any  greater  rights  than  has 
he.  Under  the  facts  no  case  was  made  for  plaintiff 
and  the  judgment  should  be  simply  reversed. 

IV.  There  is  another  matter  which  precludes 
plaintiff's  recovery  in  this  case.  This  is,  or  at  least 
was  tried,  as  a  pure  action  at  law.    Its  purpose  is  to 

recover  $20,000  of  money  alleged  to  have 
Secret^  belonged  to  plaintiff  at  one  time,  but  wrong- 
Action*  fully  appropriated  by  the  defendant.  We 
at  Law.        ]x2Lye  hereinabove  set  out  the  facts.    Not  a 

dollar  of  the  $20,000  here  sued  for  had  ever 
been  in  the  possession  of  the  plaintiff  corporation, 
Hanlon  got  $35,000  on  his  own  note,  secured  by  his  own 
collateral.  Plaintiff  even  urges  in  the  brief  here  that 
Hanlon  was  the  agent  of  defendant  in  the  whole  trans- 
action of  promoting  this  corporation.  But  we  need 
not  go  that  far.  The  money  Hanlon  borrowed  from 
defendant  upon  his  own  note  and  collateral  was  Han- 
Ion's  money,  until  Hanlon  saw  fit  to  dispose  of  it. 
Neither  the  plaintiff  corporation  nor  any  stockholders 
therein  had  any  legal  right  to  this  $35,000  until  such 
time  as  Hanlon  applied  it.  Hanlon  saw  fit  to  pay 
$15,000  of  it  to  the  corporation  on  his  stock  subscrip- 
tion, we  presume.  At  least  that  much  reached  the  cor- 
poration treasury.  The  $20,000  at  Hanlon 's  direction 
was  turned  into  the  treasury  of  the  defendant.  Why 
Hanlon  did  so  is  immaterial  to  the  corporation  or  any 
stockholders  therein.  It  was  Hanlon 's  money  and  he 
could  do  with  it  as  he  saw  fit,  and  the  fact  that  the 
defendant  got  it  does  not  render  it  liable  to  the  cor- 
poration. There  was  an  utter  failure  of  proof  of  any 
right  of  the  corporation  or  any  stockholder  therein, 
whether  such  stockholder  held  his  stock  with  or  with- 
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out  notice,  to  tlie  fund  received  by  defendant  from 
Hanlon.  It  may  have  been  that  Hanlon  borrowed  this 
$35,000  to  pay  for  his  stock,  and  only  used  $15,000 
for  that  purpose,  but  the  fact  that  he  borrowed  the 
money  for  that  purpose  did  not  prevent  him  from  do- 
ing as  he  pleased  with  his  own  after  he  got  it.  There 
were,  therefore,  no  facts  shown  which  would  entitle 
the  jury  to  a  consideration  of  the  case,  and  a  verdict 
for  the  defendant  should  have  been  directed  even  un- 
der plaintiff's  theory  of  defendant's  relation  toward 
the  Hanlon  Millinery  Company.  Defendant's  evi- 
dence, and  to  our  mind  the  contract  in  evidence,  tends 
to  show  that  defendant  only  bought  the  stock  from 
Hanlon,  and  on  that  theory  it  would  not  be  liable.  But 
with  our  views  upon  the  other  questions  this  is  adrift. 
Let  the  judgment  be  reversed,  and  the  deal  closed. 
All  concur,  except  Bond,  J.,  who  having  been  of  coun- 
sel below,  does  not  sit. 


MYETLE  CHANDLER  v.  CHICAGO  &  ALTON 
EAILROAD  COMPANY  and  0.  HOLLIDAY, 
Appellants. 

Division  One,  June  28,  1913. 

1.  APPELLATE  JURISDICTION:  Constitutional  Question:  Set- 
tled After  Appeal  Taken.  Where  an  appeal  has  been  taken  to 
the  Supreme  Court  on  the  ground  that  the  judgment  Involves 
the  constitutionality  of  a  statute,  that  court  will  retain  Juris- 
diction if  the  appeal  was  taken  prior  to  the  time  the  validity 
of  the  statute  was  settled  in  other  cases. 

2.  PLEADING:  No  Cause  of  Action:  Jurisdictional  Matter.  A 
I>etition  that  states  no  cause  of  action  at  all  presents  a  defect 
in  its  nature  jurisdictional,  and  its  fatality  may  be  raised  in 
any  court  at  any  stage  of  the  case.  And  a  petition,  filed  In 
April  charging  that  plaintiff's  husband  was  killed  as  the  result 
of  defendant's  negligence  in  the  prior  June,  and  asking  for 
the  statutory  penalty,  is  such  a  petition. 
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NEGLIGENCE:  Death  of  Husband:  Suit  by  Widow  Nine 
Months  Later:  No  Cause  of  Action.  A  petition,  filed  by  a 
widow  as  plaintiff  in  April,  in  which  she  sues  a  railroad  com- 
pany and  its  engineer  for  the  negligent  killing  of  her  husband 
in  the  prior  month  of  June,  under  the  statute  which  declares 
that  the  individual  or  corporation  guilty  of  certain  negligent 
acts  resulting  in  death,  shall  forfeit  and  pay  as  a  penalty  a 
sum  not  less  than  $2000  and  not  exceeding  $10,000,  which  may 
be  recovered,  "first,  by  the  husband  or  wife  of  deceased;  or^ 
second,  if  there  be  no  husband  or  wife,  or  he  or  she  fails  ta 
sue  within  six  months  after  such  de^th,  then  by  the  minor 
child  or  children  of  deceased,"  is  fatally  defective,  because 
the  suit  was  not  brought  within  six  months;  for  the  rule  of 
law  is  that  where  a  statute  creates  a  new  right  and  goes  on  to- 
prescribe  the  means  of  acquiring  It,  the  statutory  plan  is  ex- 
clusive, and  parties  are  confined  to  the  statutory  remedy.  In 
such  statutory  actions,  the  party  suing  must  bring  himself 
strictly  within  the  statutory  requirements  necessary  to  confer 
the  right,  and  this  must  appear  in  his  petition;  otherwise.  It 
shows  no  cause  of  action. 


:  :  :  :   Amendment  In  Supreme 

Court.  Notwithstanding  the  statute  (Sec.  2120,  R.  S.  1909) 
permitting  amendments  to  pleadings  in  "the  court  into  which 
such  Judgment  shall  be  removed  by  writ  of  error  or  by  ap- 
peal," a  petition  cannot  be  so  amended  in  the  Supreme  Court 
as  to  supply  a  material  allegation  omitted  therefrom.  In  the 
absence  of  proof  brought  up  in  the  abstract  So  where  plain- 
tiff sued  for  damages  for  the  negligent  death  of  her  husband, 
nine  months  after  his  death,  the  petition  cannot  be  so  amended 
In  the  Supreme  Court  as  to  show  that  she  brought  the  suit 
within  six  months,  and  suffering  a  nonsuit  brought  a  new  suit 
within  the  year  prescribed  by  Sec.  6429. 

APPEAL:  No  Cause  of  Action:  Reversal:  On  One  Point  Only. 
Where  the  petition  states  a  cause  of  action  in  all  respects 
except  that  it  omits  one  material  allegation  and  a  judgment 
has  been  rendered  for  plaintiff,  the  appellate  court,  where 
occasion  demands,  may,  in  an  equity  case,  in  which  a  Jury 
fills  no  ofllce  of  substance,  reverse  the  Judgment  on  one  point 
only,  and  send  the  cause  down  for  a  rehearing  on  an  amended 
petition  on  that  sole  issue.  But  such  a  reversal  is  not  allow- 
able in  a  case  at  law;  for  a  law  case  is  triable  before  a  Jury, 
and  when  it  is  sent  down  for  a  retrial  It  is  to  be  tried  on 
questions  of  fact  before  another  Jury.  So  that  where  plain- 
tiff, nine  months  after  her  husband's  death,  sued  a  railroad 
company  for  negligently  killing  him,  and  in  her  petition  failed 
to  state  that,  having  brought  the  suit  within  six  months  and 
having  suffered  nonsuit,  she  brought  a  new  suit  within  one 
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year,  a  judgment  In  her  favor  cannot  be  reversed  on  this  one 
point  only  and  the  cause  sent  down  for  a  rehearing  on  an 
amended  petition  on  this  sole  Issue.  But  In  this  case,  In  the 
exercise  of  a  Judicial  discretion,  Justified  by  a  showing  of  facts 
dehors  the  record,  the  cause  Is  remanded  for  a  new  trial,  and 
not  simply  reversed,  although  the  petition  does  not  contain  such 
necessary  allegation. 

6.  NEGLIGENCE:  Engineer:  Obeying  Signals.  An  engineer  In 
charge  of  a  switch  engine,  making  up  a  freight  train  In  the 
railroad  yards,  who,  under  the  Immediate  supervision  of  a 
switch  foreman  and  other  switchmen's  orders  and  not  other- 
wise, knew  nothing  of  the  exposed  situation  of  the  switchman 
of  another  road,  who,  many  car-lengths  from  the  engine,  while 
coupling  the  air  hose  next  to  the  caboose,  was  killed,  when  the 
cars  were  "kicked"  back  in  obedience  to  signals,  is  not  liable 
for  said   switchman's   death. 


7.   :   Master  and  Servant:   Switchman  of  Another  Road. 

The  relation  between  defendant  railroad  company  and  a  switch- 
man of  another  railroad,  who  was  killed  while  coupling  the  air 
hose  to  the  caboose  on  a  train  that  was  being  made  up  in 
defendant's  yards  for  said  other  railroad,  was  not  that  of 
master  and  servant;  neither  was  he  a  trespasser,  but  an 
invitee,  to  whom  defendant  owed  the  duty  of  exercising  ordi- 
nary care,  subject  to  his  own  duty  to  use  ordinary  care  for 
his  own  safety. 

Appeal  from  Franklin  Circuit  Court. — Hon.  R.  8. 
Ryors,  Judge. 

Eeversed  and  remanded. 

Scarritt,  Scarritt,  Jones  <&  Miller  for  appellants. 

(1)  In  order  for  the  widow  to  maintain  an  action 
under  the  statute  (now  Sec.  5425,  B.  S.  1909),  of  the 
fiuit  is  instituted  more  than  six  months  after  the  death 
sued  for,  it  must  be  alleged  and  proven  that  the  de- 
t?eased  left  no  minor  children.  Barker  v.  Railroad,  91 
Mo.  86 ;  Mcintosh  v.  Railroad,  103  Mo.  131 ;  Mathieson 
V.  Railroad,  219  Mo.  548.  (2)  The  peremptory  instruc- 
tions asked  by  defendants  at  the  end  of  the  evidence 
should  have  been  sustained.  The  verdict  of  the  jury 
was  necessarily  founded  upon  conjecture  rather  than 
xipon    substantial    afl5rmative    evidence.      A    verdict 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  595 

Chandler  v.  Railroad. 

founded  upon  mere  speculation  or  conjecture  will  not 
be  allowed  to  stand.  Moore  v.  Railroad,  28  Mo.  App. 
622;  Warner  v.  Railroad,  178  Mo.  125;  Tamall  v.  Rail 
road,  113  Mo.  570;  Trigg  v.  Lumber  Co.,  187  Mo.  234; 
McGrath  v.  Transit  Co.,  197  Mo.  97;  Railroad  v. 
Cathey,  70  Miss.  332;  Wintuska  v.  Railroad,  20  S.  W. 
(Ky.)  819;  Ogelsby  v.  Railroad,  177  Mo.  272;  Short 
V.  Railroad,  69  Miss.  848;  Corcoran  v.  Railroad,  133 
Mass.  507;  Rogers  v.  Railroad,  88  Fed.  452;  The  Col- 
umbia, 106  Fed.  145;  Railroad  v.  O'Brien,  132  Fed. 
593;  Railroad  v.  Shertle,  977  Pa.  St.  450;  Orth  v.  Rail- 
road, 47  Minn.  384 ;  Asbach  v.  Railroad,  74  Iowa,  248 ; 
Railroad  v.  State,  73  Md.  74;  Perkins  v.  Railroad, 
103  Mo.  52.  (3)  There  is  not  a  particle  or  even  a 
scintilla  of  evidence  in  the  record  tending  to  show 
any  negligent  act  on  the  part  of  HoUiday.  If  defend- 
ant railroad  company  is  liable  at  all  in  this  matter,  it 
is  by  virtue  of  the  doctrine  of  respondeat  superior.  It 
follows  that  inasmuch  as  Holliday  alone  of  defend- 
ant's servants  was  singled  out  and  charged  with  neg- 
ligence in  the  petition  and  as  there  was  no  proof  of 
any  negligent  act  on  his  part,  the  company  cannot  be 
held  liable.     McGinnis  v.  Railroad,  200  Mo.  361. 

E.  S.  Gantt  and  Barclay,  Fauntleroy,  Cullen  <& 
Orthwein  for  respondent. 

(1)  The  system  of  rules  or  methods  adopted  by 
the  master  for  the  conduct  of  his  business  forms  a 
part  of  the  contract  of  hiring  and  is  binding  on  both 
master  and  servant.  The  violation  thereof  by  the  mas- 
ter to  the  injury  of  the  servant  is  culpable  negligence. 
Lewis  V.  Railroad,  142  Mo.  App.  585 ;  Jordan  v.  Tran- 
sit Co.,  202  Mo.  423;  Railroad  v.  Burton,  78  S.  W. 
(Ky.)  823;  Railroad  v.  Heck,  17  A.  &  E.  R.  Cas.  389; 
4  Thomp.  Neg.  (2  Ed.),  sec.  4165;  Railroad  v.  Whit- 
comb,  111  Ind.  212;  Wharton,  Neg.,  sees.  205,  233; 
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Luebke  v.  Railroad,  63  Wis.  91 ;  Sobieski  v.  Railroads 
41  Minn.  169;  Railroad  v.  Murphy,  50  Ohio,  135;  Rail- 
road V.  McElyea,  71  Tex.  389,  1  L.  R.  A.  411.  (2) 
When  the  master,  as  is  the  ease  at  bar,  adopts  a  sys- 
tem of  notification  of  danger  the  servant  has  a  right 
^  to  rely  upon  such  notification,  and  the  master  is  guilty 
of  negligence,  if  he  omits  the  customary  signal.  Tet- 
wiler  V.  Railroad,  242  Mo.  178 ;  Lewis  v.  Railroad,  142 
Mo.  App.  585;  Jordan  v.  Transit  Co.,  202  Mo.  423; 
Speed  V.  Railroad,  71  Mo.  303;  Railroad  v.  Rhea,  84 
S.  W.  (Tex.)  428;  Barker  v.  Railroad,  21  S.  W.  (Ky.) 
340;  Railroad  v.  Schultz,  19  Ohio,  639;  Ring  v.  Rail- 
road, 112  Mo.  220;  1  Labatt,  Master  &  Servant,  p.  452, 
sec.  209;  Anderson  v.  Mill  Co.,  42  Minn.  424.  (3) 
The  customary  method  of  the  defendant  in  the  par- 
ticular respect  in  question  is  always  competent  to  ex- 
plain the  acts  of  the  parties  and  may  be  considered  on 
the  issue  of  defendant's  negligence,  and  plaintiff's 
freedom  from  contributory  negligence.  Stockyards  v. 
Godfrey,  198  111.  288;  Bachant  v.  Railroad,  187  Mass. 
392.  (4)  That  negligence  may  be  infeiTed  from  cir- 
cumstances there  is  no  doubt  in  reason  or  upon  au- 
thority, and  likewise  the  due  care  of  the  person  in- 
jured or  killed  and  the  place  where  he  was  at  the  time 
he  was  killed  may  be  proven  by  circumstances.  Lynch 
V.  Railroad,  208  Mo.  1;  3  Ency.  of  Ev.,  103;  6  Thomp. 
Neg.  (2  Ed.),  sees.  7863  and  7912;  7  lb.  7863;  Black 
V.  Tel.  Co.,  26  Utah,  451;  Rine  v.  Railroad,  100  Mo. 
228;  Harned  v.  Railroad,  51  Mo.  App.  482;  Haynes  v. 
Railroad,  54  Mo.  App.  585;  Rosenfield  v.  Arrol,  44 
Minn.  393.  (5)  Brakeman  has  a  right  to  assume  that 
engine  will  not  be  moved  without  signal  from  him. 
Railroad  v.  Courtney,  30  Tex.  Civ.  App.  541;  Rail- 
road V.  Caskey,  84  S.  W.  264;  7  Thomp.  Neg.,  pp.  829- 
830-831.  (6)  If  it  is  the  custom  of  a  railroad  company 
to  warn  employees  working  upon  the  track,  of  the  ap- 
proach of  an  engine,  by  ringing  the  bell,  or  sounding 
the  whistle,  or  otherwise,  such  servants  are  in  a  large 
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measure  relieved  from  the  strict  rule  of  self-protec- 
tion and  in  very  few  cases  can  it  be  said  that  they  are 
guilty  of  contributory  negligence  as  a  matter  of  law. 
Ordinarily  it  is  a  question  for  the  jury  whether  the 
injured  servant  was  guilty  of  contributory  negligence 
where  the  custom  was  not  observed.  Railroad  v. 
Jackson,  78  Ark.  100,  6  L.  R.  A.  646;  Sloan  v.  Rail- 
road, 101  Minn.  113;  Joyce  v.  Railroad,  100  Minn.  225; 
Ooodfellow  V.  Railroad,  106  Mass.  461;  D'Agostino 
V.  Railroad,  72  N.  J.  L.  358;  Ditberner  v.  Railroad, 
47  Wis.  138;  Schultz  v.  Railroad,  44  Wis.  638;  Davis 
V.  Railroad,  159  Mass.  532.  (7)  It  is  not  necessary 
to  plead  the  existence  of  rules  or  of  a  custom.  They 
are  mere  evidence  bearing  upon  the  question  on  the 
part  of  the  defendant  or  its  employees  and  the  care 
and  diligence  of  the  person  killed  or  injured.  Alcorn 
V.  Railroad,  108  Mo.  81;  Logan  v.  Railroad,  77  Mo. 
663;  Henry  v.  Railrx)ad,  66  Iowa,  52;  Pilkington  v. 
Railroad,  70  Tex.  226. 

LAMM,  J. — Plaintiff,  widow  of  Albert  Chandler, 
sued  defendant  railroad  and  Holliday  (a  locomotive 
engineer  in  its  employ)  in  the  Audrain  Circuit  Court 
on  April  1,  1908,  for  the  alleged  negligent  death  of  her 
husband  on  June  24,  1907,  occasioned  whilst  operating 
a  train  of  cars.  The  venue  being  changed  to  the 
Franklin  Circuit  Court,  on  a  trial  a  jury  gave  her  a 
verdict  of  $5000  against  both  defendants.  From  a 
judgment  on  that  verdict,  they,  on  apt  steps  and  in 
-due  time,  appealed  here. 

I.  There  is  well  lodged  in  the  record  a  constitu- 
tional question,  to-wit,  whether  the  act  to  amend  sec- 
tion 2864,  Revised  Statutes  1899,  concerning  dam- 
ages, approved  April  13,  1905  (Laws  1905, 
p.    135  — now    Sec.    5425,    R.    S.    1909  —  amended, 
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Laws   1911,    p.    203)    is   constitutional. 

jiSntllrction:  "^^^  ^*  ^^»  *^^  constitutional  question. 
Constitutional  to-wit,  the  statutory  plan  permitting  dis-^ 
Question.  cretion  in  a  jury  to  allow  damages  on 

a  sliding  scale  from  $2000  to  $10,000,  is  now  at  rest 
(Young  V.  Railroad,  227  Mo.  307 ;  Burge  v.  Railroad, 
244  Mo.  76) ;  but  as  the  appeal  was  taken  prior  to  the 
decision  of  the  Young  case  and  while  the  constitutional 
question  was  open,  that  fact  vested  jurisdiction  in  this 
court.  Here  it  remains.  So  the  precedents  run. 
Thus:  In  Gabbert  v.  Railroad  the  constitutionality 
of  a  constitutional  amendment  permitting  nine  con- 
curring jurors  to  render  a  verdict  was  first  settled. 
[171  Mo.  84.]  Appeals  were  pending  here  at  the  time 
the  Gabbert  case  was  decided  in  which  our  jurisdiction 
hinged  solely  on  the  question.  We  retained  jurisdic- 
tion of  them.  Lee  v.  Jones,  181  Mo.  1.  c.  297,  is  a  sam- 
ple. Following  precedents,  we  retain  jurisdiction  of 
this  appeal. 

n.  Two  propositions  advanced  by  appellants  are 
that  the  petition  states  no  cause  of  action  and  that  de- 
murrers to  the  evidence  should  have  been  given. 

On  the  first  day  of  April,  1908,  plaintiff  sued  for 
the  wrongful  death  of  her  husband  occurring  on  the 
24th  day  of  the  prior  June,  i.  e.,  nine  months  gone. 
The  statute  by  virtue  of  which  plaintiff  may  alone  sue 
provides  that  the  individual  or  corporation 
Petition:  guilty  of  certain  negligent  acts  resulting 
of  Action:  in  death,  as  here,  shall  forfeit  and  pay  as 
wifV^  *  penalty  the  sum  of  not  less  than  $2000 

Nine  and  not  exceeding  $10,000,  which  may  be 

After  sued  for  and  recovered,  **  first,  by  the  hus- 

D^at^i^"^'*  band  or  wife  of  the  deceased;  or,  second, 
if  there  be  no  husband  or  wife,  or  he  or 
she  fails  to  sue  within  six  months  after  such  death,, 
then  by  the  minor  child  or  children  of  the  deceased^ 
whether  such  minor  child  or  children  of  the  deceased 
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be  the  natural  born  or  adopted  child  or  children  of 
the  deceased/*  etc.  The  statute  goes  on  to  provide 
third  and  fourth  contingencies  in  which  a  father  and 
mother  or  the  survivor  of  them  or  an  administrator 
may  sue,  but  they  do  not  concern  us. 

Though  the  petition  shows  that  the  death  of  Mr. 
Chandler  occurred  nine  months  before  suit  brought, 
yet  it  is  silent  on  the  existence  of  minor  children.  How- 
ever, plaintiff  *s  proof  shows  that  Mr.  Chandler  was 
about  thirty  years  of  age  and  left  plaintiff  as  his 
widow  and  three  children — the  latter  necessarily  min- 
ors. Neither  does  the  petition  make  any  averments 
that  would  toll  the  six  month  statute;  for  instance, 
that  she  had  appropriated  the  cause  of  action  by  a 
timely  suit,  but  had  suffered  a  nonsuit  and  commenced 
a  new  action  within  one  year,  thereby  cutting  the  min- 
ors out.  [R.  S.  1909,  sec.  5429;  Packard  v.  Railroad, 
181  Mo.  1.  c.  426  et  seq.,  and  cases  cited  and  commented 
on ;  McQuade  v.  Railroad,  200  Mo.  1.  c.  157  et  seq.  See 
averments  in  the  petition  in  the  McQuade  case  as  to 
appropriation  of  the  cause  of  action  in  time  and  a  dis- 
missal.] 

Demurrers,  offered  below  to  plaintiff  *s  evidence, 
were  overruled  and  on  saved  exceptions  are  now 
pressed.  Moreover,  appellants  insist  here  that  the  pe- 
tition states  no  cause  of  action. 

As  to  those  grounds,  we  are  of  opinion  the  judg- 
ment stands  for  reversal  on  either  or  both.    Because : 

(a)  There  are  some  aiding  general  rules  perti- 
nent to  the  questions  in  hand,  viz: 

(1)  In  the  first  place,  a  petition  that  states  no 
cause  of  action  at  all  presents  a  defect  in  the  nature 
of  a  jurisdictional  one.  The  fatality  of 
Jurisdictional  guch  defect  is  due  to  be  raised  in  any 
Raised  at  court  or  at  any  stage  of  the  case.    The 

any  Time.  following  are  samples  from  a  long  line 

of  cases  sustaining  one,  the  other  or  both  of  those 
propositions :  Childs  v.  Railroad,  117  Mo.  1.  c.  427,  and 
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cases  cited:  Lilly  v.  Menke,  126  Mo.  1.  c.  212  et  seq., 
and  cases  cited ;  Hanson  v.  Neal,  215  Mo.  1.  c.  278,  and 
Hudson  V.  Gaboon,  193  Mo.  1.  c.  557  et  seq. 

(2)  In  the  second  place,  when  a  statute  creates 
a  neiv  right  and  goes  on  to  prescribe  the  means  of 
acquiring  it,  the  statutory  plan  is  exclusive  and  par- 
ties are  confined  to  the  statutory  remedy, 
statutory  <<if  there  would  be  no  general  liability  for 
Exclusive.  neglect  of  the  duty  imposed,  unless  by  stat- 
ute, then  it  (the  corporation)  could  only 
be  held  for  the  statutory  liability."  [Per  Bliss,  J., 
in  Iba  v.  Railroad,  45  Mo.  1.  c.  474.]  **It  is  a  general 
rule  of  law  that  where  .  .  .  the  statute  creates  a 
new  right  and  prescribes  a  remedy,  the  statutory  rem- 
edy is  exclusive."  [Per  Black,  J.,  in  City  of  Clinton 
V.  Henry  County,  115  Mo.  1.  c.  569.]  ''Where  a  right 
is  created  by  statute  and  a  remedy  for  its  violation  is 
given  by  the  same  statute,  that  remedy  is  exclusive  un- 
less the  statute  says  otherwise."  [Per  Valll^nt,  P.  J., 
in  Albers  Commission  Company  v.  Spencer,  205  Mo.  1. 
c.  119.]  State  ex  rel.  v.  Trust  Company,  209  Mo.  1.  c. 
493;  Carlisle  v.  Railroad,  168  Mo.  1.  c.  656;  State  ex 
rel.  V.  Snyder,  139  Mo.  1.  c.  554,  read  likewise. 

We  are  not  dealing  here  with  cumulative  remedies 
as  where  the  common  law  gave  one  and  the  statute 
supplemented  that  one,  or  where  equity  gave  one  and 
the  statute  stepped  in  and  gave  another  at  law,  nor 
with  that  class  of  cases  where  the  statute  gives  a  new 
right  and  prescribes  no  remedy  at  all.  Such  cases 
have  their  own  pertinent  doctrines,  not  concerning  us 
at  this  time. 

(b)  Attending  to  the  propositions  announced  in 
paragraph  ''a,"  they  have  been  consistently  and  uni- 
formly applied,  so  far  as  I  am  advised,  to  ruling  the 
precise  questions  now  up  for  considera- 
^^^h'm'^^  tion — questions  anything  but  new.  A 
Must  be  party  suing  under  the  statute  referred  to 
Pleaded.          must  bring  himself  in  his  pleading  and 
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proof  strictly  within  the  statutory  requirements 
necessary  to  confer  the  right.  Otherwise  his 
petition  states  no  cause  of  action  and  his  proof  is  in- 
sufficient to  sustain  his  judgment.  Only  such  persons 
can  recover  (and  in  such  time  and  in  such  manner) 
as  the  letter  of  the  law  prescribes.  Only  such  per- 
sons may  sue  as  the  statute  permits  and  they  alone 
can  sue.  They  must  sue,  too,  within  the  time  pre- 
scribed by  the  statute.  It  must  '*be  conceded  that  the 
section  reserves  to  itself  the  exclusive  power  of  nam- 
ing those  who  could  maintain  the  action  and  of  fix- 
ing the  time  in  which  each  of  the  enumerated  persons 
could  sue.''  [Aley  v.  Railroad,  211  Mo.  1.  c.  478; 
Barker  v.  Railroad,  91  Mo.  1.  c.  94 ;  McNamara  v.  Sla- 
vens,  76  Mo.  329 ;  Coover  v.  Moore,  31  Mo.  574 ;  Oates 
V.  Railroad,  104  Mo.  1.  c.  518;  Barron  v.  Lead  and 
Zinc  Co.,  172  Mo.  228;  Packard  v.  Railroad,  181  Mo. 
421 ;  Hennessy  v.  Brewing  Co.,  145  Mo.  1.  c.  113 ;  Clark 
v.  Railroad,  219  Mo.  1.  c.  538  et  seq. ;  Mcintosh  v. 
Railroad,  103  Mo.  131 ;  Mathieson  v.  Railroad,  219  Mo. 
1.  c.  548  et  seq.;  Marshall  v.  Mines  Co.,  129  Mo.  App* 
649.] 

In  the  Barker  case,  supra,  the  acceptable  doctrine 
was  put  in  this  way:  '*In  statutory  actions  of  this  sort, 
the  party  suing  must  bring  himself  strictly  within  the 
statutory  requirements  necessary  to  confer  the  right, 
and  this  must  appear  in  his  petition;  otherwise,  it 
shows  no  cause  of  action."  The  reasoning  and  pro- 
nouncements of  the  whole  body  of  cases  cited  are 
aptly  epitomized  in  the  above  excerpt  from  the  Barker 
case. 

It  may  be  said,  then,  as  the  sum  of  the  matter  that 
outside  of  that  statute  plaintiff  had  no  right  to  sue, 
therefore  she  must  bring  herself  inside  the  statute  in 
order  to  sue.  This  she  has  not  done  and  for  that  rea- 
son the  judgment  must,  at  least,  be  reversed.  Whether 
the  cause  shall  be  remanded  presents  a  question  we 
will  next  examine. 
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m.  Recognizing  that  the  situation  is  ticklish, 
learned  counsel  tender  an  amendment  in  this  court  to 
the  effect  that  the  widow  appropriated  the  cause  of  ac- 
tion within  six  months  of  her  husband  *s  death  and 
that  thereafter  having  suffered  a  nonsuit 
Petition:  g^e  instituted  a  new  suit  within  the  year 

In  Appellate  prescribed  by  section  5429,  Revised  Stat- 
^^"'**-  utes  1909.    They  point  to  a  statute  per- 

mitting amendments  in  **the  court  into 
which  such  judgment  shall  be  removed  by  writ  of  error 
or  by  appeal.''  [R.  S.  1909,  sec.  2120.]  They  ar- 
gue, also,  that  the  section  preceding  the  one  just  re- 
ferred to  is  in  point ;  that  neither  party  has  been  prej- 
udiced; that  the  merits  of  the  action  have  not  been 
materially  affected.  But  we  are  unable  to  agree  with 
counsel.  If  a  material  allegation  is  absent  from  the 
petition,  as  here,  and  the  proof  thereon  is  absent,  as 
here,  it  would  be  a  startling  innovation  for  us  to  al- 
low an  amendment  and  to  proceed  to  judgment,  in  the 
absence  of  proof  sent  here  in  the  ancient  way,  to-wit, 
in  an  abstract  of  the  record.  I  think  no  precedent 
can  be  found  for  that  course  and  the  absence  of  prece- 
dent is  due,  doubtless,  to  the  lack  of  meritorious  sub- 
stance in  such  a  dangerous  novelty. 

It  is  further  argued  that  if  the  judgment  is  re- 
versed it  should  be  reversed  only  on  the  one  point,  and 
not  generally,  and  that  the  cause  should  be  sent  down 
for  a  rehearing  on  an  amended  petition  on  that  sole 
issue.  In  equity  where  the  issues  rest  with  the  chan- 
cellor, and  a  jury  fills  no  ofl5ce  of  substance,  that  course 
is  sensible  where  occasion  demands.  It  is  within  prec- 
edent. We  cite  one  case  out  of  many.  [Leeper  v. 
Taylor,  111  Mo.  1.  c.  326.]  But  in  a  case  at  law  triable 
to  a  jury,  to  send  the  case  below  on  one  question  of 
fact  to  be  tried  out  before  another  jury,  leaving  other 
issues  of  fact  foreclosed  by  a  former  verdict,  is  con- 
trary to  our  statutory  scheme  for  jury  trials.  It  would 
result  in   awkward  situations  and    complications  not 
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conducive  to  the  orderly  administration  of  justice.  If 
learned  counsel  are  of  a  mind  that  such  course  would 
be  a  reform  in  jurisprudence,  they  must  appeal  to  leg- 
islative power  for  the  remedy. 

But  on  the  suggestions  of  learned  counsel,  made 
obviously  in  good  faith,  brought  to  our  attention  in 
briefs  and  in  a  so-called  supplemental  abstract  (which, 
by  the  by,  is  not  an  abstract  of  the  record  at  all  but  a 
compendium  of  matter  dehors  the  record  in  this  case) 
we  are  not  willing  to  reverse  the  judgment  without  re- 
manding the  cause.  We  have  a  discretion  in  that  par- 
ticular and  a  wise  exercise  of  it  runs  with  remanding 
this  cause  for  the  amendment  of  the  petition  (if  coun- 
sel so  elect)  and  a  new  trial.  That  we  are  within  the 
beaten  way,  and  therefore  the  safe  way,  in  taking  that 
course  there  can  be  no  doubt.  Witness:  Bowen  v. 
Railroad,  95  Mo.  268;  Tickell  v.  Railroad,  90  Mo.  296; 
Sampson  v.  Mitchell,  125  Mo.  1.  c.  232-3;  Haseltine  v. 
Smith,  154  Mo.  404.  So,  the  reasoning  of  the  per 
curiam  in  the  Finnegan  case  (244  Mo.  1.  c.  662  et  seq.) 
is  in  line  with  the  above  conclusion. 

IV.  Many  questions  are  raised  on  this  record 
which  may  disappear  from  a  new  trial  or  assume  an- 
other form,  hence,  as  the  case  has  broken,  we  shall 
say  nothing  about  them  at  this  time.  But  the  record 
and  briefs  are  in  such  form  as  to  deserve  two  gen- 
eral observations  serving  a  useful  oflSce  on  a  new  trial. 
Thus: 

(a)  Defendant  HoUiday  is  not  liable  on  the  rec- 
ord now  before  us,  hence,  if  on  another  trial  there  is 
no  new  evidence  tending  to  fasten  liability  on  him,  a 
demurrer  on  his  part  should  be  sustained. 
t!r^bint"^V  ^^  ^^^  ^^  employee  of  his  corporate  co- 
Engineer,  defendant,  the  engineer  of  a  switch  en- 
gine making  up  a  train  in  the  yards  at 
Francis,  Missouri,  in  the  darkness  of  night.  Deced- 
ent was  a  brakeman,  an  employee  of  a  different  rail- 
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road  corporation,  the  C.  B.  &  Q.  HoUiday  was  under 
the  immediate  supervision  of  a  switch  foreman,  obey-  • 
ing  his  and  other  switchmen's  orders  and  not  other- 
wise. The  accident  happened  in  '* kicking"  or  pushing 
down  some  loaded  freight  cars  in  those  yards  to  make 
up  a  train  for  St.  Louis.  Holliday  was  many  car- 
lengths  from  where  decedent  was  killed,  while,  it  is 
supposed,  he  was  coupling  the  air  hose  next  to  the  ca- 
boose of  the  train  being  made  up.  Holliday  moved  his 
engine  backward,  forward,  stopped  the  same  and  con- 
trolled its  speed  solely  by  lantern  signals  given  by  the 
foreman  and  switchmen  on  the  ground  or  cars.  There 
is  no  testimony  he  knew  anything  of  the  presence  of 
decedent  or  his  exposed  situation  at  the  time.  There 
is  no  testimony  he  did  not  in  all  things  obey  the  sig- 
nals given  him  by  those  commanding  his  movements^ 
Contra,  the  testimony  all  indicates  that  he  did.  We 
perceive,  at  this  time,  no  liability  on  his  part. 

(b)  The  relation  between  decedent  and  the  cor- 
porate defendant  was  not  that  of  master  and  servant^ 
as  inadvertently  argued  by  counsel.  It  seems  defend- 
ant railroad  company  was  making  up  the 
Master  and  train  in  a  railroad  yard  used  jointly  with 
the  C.  B.  &  Q.,  for  which  latter,  as  said,, 
decedent  was  working — the  intention  being  that  when 
the  train  was  so  made  up  the  C.  B.  &  Q.  would  hitch 
on  its  own  engine  and  pull  it  over  its  own  line  to  St. 
Louis.  Decedent  was  no  trespasser  but  an  invitee  at 
least,  and  defendant  railroad  company  owed  him  the 
duty  of  exercising  ordinary  care  towards  him  subject 
to  his  own  duty  to  use  prdinary  care  for  his  own  safety. 
Within  the  lines  of  those  simple  correlative  duties  must 
liability  be  worked  out,  if  at  all.  On  this  record  we 
withhold  our  judgment  on  the  merits  until,  if  ever,  the 
case  comes  here  fully  developed  on  a  sufficient  petition* 
[Higgins  V.  Higgins,  243  Mo.  1.  c,  173-4;  Groves  v. 
Terry,  219  Mo.  1.  c.  599.] 
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Let  the  judgment  be  reversed  and  the  cause  re- 
manded for  further  proceedings  conformable  to  this 
opinion.  It  is  so  ordered.  Woodson,  P.  J.,  and  Bond, 
J.,  concur;  Graves,  J.,  concurs  in  separate  opinion 
filed. 

SEPARATE  OPINION. 

GRAVES,  J. — I  concur  in  this  opinion  of  my 
brother  Lamm  in  so  far  as  he  undertakes  to  announce 
doctrines  of  law.  Ilis  legal  deductions  are  right.  I 
do  not  agree  that  this  case  should  be  remanded,  be- 
cause in  my  judgment  the  plaintiff  failed  to  make  out 
a  case  upon  the  merits  by  her  proof,  giv- 
No  Negligence  ing  such  proof  its  broadest  latitude,  and 
Remanding  permitting  all  reasonable  inferences 
TriaL*^  therefrom.    In  other  words,  eliminating 

the  question  as  to  whether  the  petition 
stated  a  cause  of  action,  by  reason  of  the  absence  of 
the  material  allegation  discussed  in  the  principal  opin- 
ion, my  view  is  thaf  the  facts  shown  fail  to  show  the 
plaintiff's  husband  met  death  by  reason  of  the  negli- 
gence of  defendants  or  either  of  them.  The  cause  of 
his  death  is  purely  speculative. 

If  the  facts  given  upon  the  merits  would  war- 
rant the  remanding  of  the  cause,  then  I  would  agree 
with  my  brother  in  the  doctrine  announced  in  the  lat- 
ter part  of  his  paragraph  three,  to  the  effect  that  such 
B,  showing  had  been  made  here  as  would  warrant  the 
remanding  of  the  cause  to  the  end  that  the  petition 
might  be  amended.  But  this  does  not  reach  what  I 
deem  the  vitals  of  the  case.  My  view  is  that  we  might 
<5oncede  that  the  petition  stated  a  cause  of  action,  yet 
the  cause  should  not  be  remanded,  because  plaintiff's 
proof  fails  to  make  out  the  case  pleaded.  I,  therefore, 
am  of  opinion  that  the  judgment  should  be  reversed 
without  remanding  the  cause. 
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PROGRESS  PRESS  BRICK  &  MACHINE  COM- 
PANY V.  ST.  LOUIS  &  SAN  FRANCISCO 
RAILROAD  COMPANY,  Appellant. 

Division  One,  June  28,  1913. 

RAILROAD:  Easement  Over  Tracks:  Obstruction:  Condition  Sub- 
sequent. Where  a  railroad  company  by  deed  sold  to  a  brick 
company  certain  property  and  "permission  to  cross  over  its 
railroad  tracks,  at  or  near  Scanlon  arenue,  with  the  privilege 
to  drive  over  its  land  lying  between  Fyler  avenue  and  Scanlon 
avenue,  until  such  time  as  a  street  or  highway  may  be  estab- 
lished and  opened  in  that  vicinity  across  its  railroad,  thereby 
giving  and  securing  to  said  brick  company  as  direct  and  con- 
venient ingress  and  egress  to  and  from  the  property  hereby 
conveyed  as  is  hereby  granted,"  it  could  not  obstruct  said  ease- 
ment by  fencing  its  tracks  until  a  street  or  highway  was  estab- 
lished and  opened  in  the  vicinity,  and  a  street  which  secured 
to  the  brick  company  "as  direct  and  convenient  Ingress  and 
egress"  to  and  from  its  property  as  the  right  of  way  con- 
veyed; and  the  construction  of  a  bridge  over  its  tracks  at 
Fyler  avenue,  which  required  the  brick  company  to  travel 
about  eight  hundred  feet  further  in  hdbling  its  brick  to  market, 
was  not  a  compliance  with  the  subsequent  condition.  The 
construction  of  an  elevated  bridge  is  not  equivalent  to  the 
establishing  and  opening  of  a  street  Nor  is  the  longer  route, 
with  a  steeper  grade,  "as  direct  and  convenient" 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon. 
George  C.  Hitchcock,  Judge. 

Affibmed. 

Jones,  HocJcer,  Eawes  &  Angert  for  appellant; 
TF.  F.  Evans  and  Vincent  L.  Boisaubin  of  counsel. 

(1)  In  construing  a  clause  in  a  deed  the  principal 
object  to  be  arrived  at  is  the  intention  of  the  parties ; 
and  in  order  to  ascertain  the  true  meaning,  the  court 
will  consider  all  the  facts  and  circumstances  attending 
the  execution  of  the  deed.  Bank  v.  Kennett  Esi,  101 
Mo.  App.  388 ;  Lakemau  v.  Railroad,  36  Mo.  App.  371 ; 


Digitized  by 


Google 


VOL.  251,  APBIL  TERM,  1913.  607 

Press  Brick  k  Machine  Co.  v.  Railroad. 

17  Am.  &'Eng.  Ency.  Law,  21,  22;  Devlin  on  Deeds, 
sees.  836,  836a,  837,  839.  (2)  The  trial  court  erred  in 
entering  the  decree  in  favor  of  respondent  and  in  over- 
ruling appellant's  motion  for  a  new  trial  on  the  ground 
that  the  judgment  and  decree  is  against  the  evidence 
and  the  weight  of  the  evidence.  While  this  court  will 
defer  to  the  'findings  of  the  trial  court  in  equity  cases,, 
it  will  not  be  concluded  thereby  but  will  make  its  own 
findings  in  accordance  with  the  weight  of  the  evidence. 
Derry  v.  Fielder,  216  Mo.  195;  Huffman  v.  Huffman, 
217  Mo.  241.  The  evidence,  properly  considered,  war- 
rants, and  could  only  warrant  a  decree  for  defendant 
denying  the  relief  asked  and  dismissing  the  bill.  (3) 
Unless  the  plaintiff's  right  is  clear  and  certain,  the 
court  will  not  enforce  specific  performance  or  what 
amounts  to  specific  performance.  26  Am.  &  Eng. 
Ency.  Law,  32;  Wendover  v.  Baker,  121  Mo.  293; 
Mastin  v.  Halley,  61  Mo.  200;  Mueller  v.  Fire  Lis.  Co., 
45  Mo.  84;  Strange  v.  Crowley,  91  Mo.  294;  Tribune 
Pub.  Co.  V.  Assoc.  ^Press,  83  Fed.  357;  Pomeroy  on 
Contracts,  sec.  159;  Fry  on  Spec.  Perf.,  sec.  152; 
Strang  v.  Eailroad,  93  Fed.  75 ;  Stanton  v.  Singleton, 
126  Cal.  157,  47  L.  R.  A.  334;  Zeringue  v.  Eailroad, 
34  Fed.  243.  (4)  Even  assuming  that  the  contingency 
terminating  the  easement  has  not  occurred,  yet  a  court 
of  equity  will  not  decree  specific  performance  (or  an 
injunction  amounting  to  specific  performance),  to  en- 
force a  mere  technical  right,  if  the  enforcement  of  such 
right  would  be  attended  with  great  detriment  to  the 
defendant  and  with  but  little  benefit  to  the  plaintiff. 
A  court  of  equity  will,  in  granting  an  injunction,  bal- 
ance the  equities  and  weigh  the  benefits  to  accrue  there- 
from against  the  disadvantages  which  will  result  from 
the  refusal  thereof.  Bank  v.  Kennett  Est.,  101  Mo. 
App.  395;  Christian  v.  St.  Louis,  127  Mo.  115;  Bailey 
V.  Culver,  84  Mo.  539;  Shubert  v.  Woodward,  167  Fed. 
60;  BUss  V.  Mining  Co.,  167  Fed.  365;  26  Am.  &  Eng. 
Ency.  Law,  66. 
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Schniirmacher  &  Rassieur  for  respondent. 

(1)  The  easement  sold  and  granted  by  defend- 
ant to  plaintiff,  for  a  valuable  consideration,  was  the 
right  **to  cross  over  its  railroad  tracks,  at  or  near 
Scanlan  avenue,  with  the  privilege  to  drive  over  its 
land  lying  between  Fyler  avenue  and  Scanlan  avenue, 
until  such  time  as  a  street  or  highway  may  be  estab- 
lished and  opened  in  that  vicinity,"  etc.  The  princi- 
pal thing  granted  was  the  right  to  cross  at  Scanlan 
avenue;  the  incidental  thing  granted  was  the  right  to 
drive  over  the  intervening  land,  to  reach  Scanlan  ave- 
nue ;  the  easement  to  cross  is  to  continue  until  a  street 
or  highway  shall  be  established  and  opened  in  the  vi- 
cinity of  the  place  of  crossing;  that  is,  at  or  near 
Scanlan  avenue.  (2)  Though,  as  a  matter  of  fact,  no 
new  street  or  highway  has  been  established  in  the  vi- 
cinity of  Scanlan  avenue  between  October  22,  1902, 
and  August  1,  1908,  yet  if  the  erection  of  the  bridge 
be  treated  as  a  new  street  or  highway,  the  trial  judge, 
sitting  as  a  chancellor,  and  seeing  and  hearing  the 
witnesses,  found  that  the  crossing  of  defendant's 
tracks  and  right  of  way  by  means  of  such  bridge  was 
neither  as  direct  nor  as  convenient  as  by  way  of  the 
road  described  in  the  deed.  While  it  is  true  that  in 
equity  cases  this  court  is  not  concluded  or  bound  by 
the  findings  of  fact  of  the  chancellor,  it  nevertheless 
defers  largely  to  them  and  generally  accepts  such  find- 
ings where,  as  here,  the  evidence  is  conflicting.  Fifer 
V.  McCarty,  243  Mo.  42;  Albright  v.  Stephenson,  227 
Mo.  333.  (3)  The  doctrine  that  a  court  of  equity,  iu 
an  application  for  an  injunction,  will  balance  the  rights 
of  the  parties,  has  no  application  where  the  interest 
sought  to  be  protected  is  based  on  contract  or  statute. 
**The  extent  of  the  injury  is  vital  when  a  nuisance,  un- 
related to  contractual  rights,  is  the  gravamen  of  the 
action;  but  if  parties  settle  their  rights  in  regard  to 
a  parcel  of  land  by  covenants,  these  must  be  observed, 
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whether  their  non-observance  will  inflict  injury  or 
not.'^  Bank  v.  Kennett  Estate,  101  Mo.  App.  370;  Sul- 
livan V.  Steel  Co.,  208  Pa.  St.  540;  Commonwealth  v. 
Railroad,  24  Pa.  St.  159;  Dickerson  v.  Canal  Co.,  15 
Beav.  260  5  Sanders  v.  Dickson,  114  Mo.  App.  229; 
Paddock  v.  Somes,  102  Mo.  226. 

WOODSON,  P.  J.— Bill  in  equity,  begun  in  the 
circuit  court  of  the  city  of  St.  Louis,  by  the  plaintiff,  to 
enjoin  the  defendant  from  obstructing  and  interfering 
with  the  former's  easement  or  right  of  way  across  the 
latter 's  railroad  track  at  or  near  Scanlan  avenue  in 
the  city  of  St.  Louis. 

A  trial  was  had  which  resulted  in  findings  and  a 
decree  for  plaintiff,  enjoining  the  defendant  from  fur- 
ther obstructing  said  way;  and  after  defendant's  mo- 
tion for  a  new  trial  was  overruled  by  the  circuit  court, 
the  latter  duly  appealed  the  cause  to  this  court. 

The  facts  are  few  and  practically  undisputed.  The 
plaintiff  is  a  corporation  organized  and  incorporated 
under  the  laws  of  this  State,  and  is  engaged  in  the 
manufacture  and  sale  of  brick  in  said  city. 

The  plant  of  the  plaintiff  is  located  in  the  south- 
western portion  of  the  city,  near  the  river  Des  Peres, 
on  the  west  side  of  said  railway  track,  near  the  west- 
em  end  of  Scanlan  avenue.  Said  track,  in  that  vi- 
cinity, runs  in  a  southeasterly  and  northwesterly  di- 
rection, and  then  runs  practically  east  and  west.  Scan- 
lan and  Fyler  avenues  run  east  and  west,  with  Brad- 
ley avenue  between  and  paralleling  them. 

The  right  of  way  across  the  defendant's  tracks 
was  obtained  by  plaintiff  from  defendant,  for  a  valua- 
ble consideration  by  a  deed  in  regular  form,  dated 
October  22,  1902.  It  conveyed  to  plaintiff  a  certain 
tract  of  real  estate  situate  in  said  city,  lying  imme- 
diately south  of  Fyler  avenue,  together  with  the  afore- 
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said  right  of  way.  The  latter  grant  was  expressed 
in  the  following  words. 

"The  said  party  of  the  first  part  also  grants  unto 
the  party  of  the  second  part,  its  successors  and  as- 
signs, permission  to  cross  over  its  railroad  tracks  at 
or  near  Scanlan  avenue,  with  the  privilege  to  drive 
over  its  land  lying  between  Fyler  avenue  and  Scan- 
lan avenue,  until  such  time  as  a  street  or  highway  may 
be  established  and  opened  in  that  vicinity  across  its 
railroad,  thereby  giving  and  securing  to  them  as  di- 
rect and  convenient  ingress  and  egress  to  and  from  the 
property  conveyed  as  is  hereby  granted. '^ 

The  deed  was  executed  in  behalf  of  defendant  by 
Mr.  C.  H.  Beggs,  its  vice-president;  and  the  evidence 
showed  that  Mr.  Beggs,  together  with  Mr.  C.  D.  Pur- 
don,  defendant's  engineer,  conducted  the  negotiations 
which  resulted  in  this  deed  and  grant,  and  that  the 
conveyance  itself  was  prepared  by  counsel  for  defend- 
ant upon  instructions  from  Mr.  Beggs. 

The  evidence  showed  that  on  or  about  August  1, 
1908,  defendant  obstructed  plaintiff's  right  of  way  by 
placing  barriers  along  the  sides  of  its  tracks  at  or 
near  Scanlan  avenue  and  by  maintaining  cars  at  that 
point  and  by  removing  the  materials  which  formed  the 
driveway  across  the  tracks ;  and  that  defendant  threat- 
ened, notwithstanding  a  demand  on  the  part  of  plain- 
tiff that  it  cease  so  doing,  to  continue  such  obstruc- 
tion and  interference. 

Defendant  admits  that  on  October  22,  1902^ 
**  plaintiff  purchased  and  acquired  from  defendant,  for 
use  in  its  business  of  manufacturing,  selling  and  deal- 
ing in  brick,  that  certain  piece,  parcel  or  tract  of  land 
lying  and  being  in  the  city  of  St.  Louis,  Missouri,  de- 
scribed in  plaintiff's  petition,  and  that  in  connection 
with  the  purchase  and  acquisition  of  said  piece  of 
property,  plaintiff  also  acquired  from  defendant  per- 
mission to  cross  defendant's  railroad  tracks,  at  or  near 
Scanlan  avenue  and  Fyler  avenue  in  said  city."  Also 
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that  plaintiff  gave  defendant  a  valuable  considera- 
tion for  said  property  and  for  said  easement  and  that 
it  executed  and  delivered  to  plaintiff  the  deed  above 
referred  to. 

Defendant  further  admits  that  on  or  about  Au- 
gust 1,  1908,  or  at  some  time  prior  thereto,  it  ob- 
structed plaintiff  in  the  exercise  of  said  easement  and 
that  it  still  continues  so  to  do,  * 'thereby  preventing 
plaintiff  from  driving  across  the  same.'* 

In  justifying  its  conduct  in  obstructing  plaintiff's 
easement,  the  answer  pleads  that,  pursuant  to  an  ordi- 
nance of  the  city  of  St.  Louis,  defendant  received  per- 
mission and  authority  from  the  city  to  carry  Fyler 
avenue  over  its  tracks,  by  the  erection  of  a  bridge, 
with  suitable  abutments  and  retaining  walls,  and  that 
said  bridge  was  opened  at  some  time  prior  to  August 
1,  1908,  and  that  by  means  of  such  bridge  plaintiff  is 
afforded  **  direct  and  convenient  ingress  and  egress  to 
and  from  its  said  property.'' 

The  evidence  shows  that  prior  to  October,  1902, 
the  defendant  had  formulated  plans  for  using  this 
tract  of  land  for  yard  and  roundhouse  purposes ;  also 
that  Fyler  avenue  and  Frisco  avenue,  the  latter  par- 
alleling defendant's  track  on  the  east,  were  at  all 
times  mentioned,  public  streets  duly  established  and 
used  as  such;  and  that  on  Fyler  avenue  crossing 
planks  had  been  laid  between  the  rails  of  defendant's 
tracks  and  on  the  outside  thereof,  for  the  purpose  of 
facilitating  vehicles  in  crossing  .the  same  at  that 
point. 

From  October  22,  1902,  the  date  when  plaintiff 
acquired  said  right  of  way  over  defendant's  tracks, 
the  physical  situation  in  the  vicinity  under  considera- 
tion had  not  changed  a  particle  until  up  to  August  1, 
1908,  the  date  when  the  defendant  obstructed  said 
way  of  the  plaintiff,  except  in  the  meantime  the 
former  had  erected  an  elevated  bridge  over  Fyler 
avenue,  in  pursuance  to  the  ordinance  mentioned  in 
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the  answer,  which  was  opened  to  travel  about  August 
1,  1908. 

The  distance  from  plaintiff's  plant  to  its  ease- 
ment or  way  across  the  defendant's  tracks,  at  Scanlan 
avenue,  was  considerably  shorter  than  was  the  dis- 
tance to  the  elevated  bridge,  constructed  by  defendant 
at  Fyler  avenue;  the  witnesses  testified,  from  two 
to  five  blocks;  also  that  distance  nearer  the  market 
for  its  brick.  The  grade  of  the  road  to  the  Scanlan 
crossing,  the  easement  right  of  way,  was  a  much  bet- 
ter and  easier  grade  than  the  one  leading  to,  Fyler 
avenue  crossing,  notwithstanding  one  short,  steep 
grade  in  the  former.  It  was  generally  used  by  the 
teamsters,  because  of  that  fact,  and  because  it  was  the 
more  convenient  route. 

The  survey  of  this  route,  made  by  Julius  Fitzman, 
an  engineer,  together  with  the  profile  drawings  on 
the  same,  show  that  the  drive  over  the  bridge  is  not 
only  longer,  but  a  long,  steep  grade,  practically  all  the 
way,  and  less  convenient  for  plaintiff. 

I.    The  right  of  way  sold  by   defendant   to   the 

plaintiff  was  the  right  **to   cross   over    its    railroad 

tracks,  at  or  near  Scanlan  avenue,  with  the  privilege 

to  drive  over  its  land  lying  between  Fyler 

Easement      avenue  and  Scanlan  avenue,  until  such  time 

Over 

Railroad:  as  a  street  or  highway  may  he  established 
Distinction.  ^^^  opened  in  that  vicinity  .  ,  .  there- 
by giving  and  securing  to  them  as  direct  and  con- 
venient ingress  and  egress  to  and  from  the  property,'* 
etc. 

By  this  reading  the  terms  of  the  grant  of  the  right 
of  way  it  will  be  seen  that  it  is  impressed  with  a  con- 
dition subsequent  composed  of  two  provisions,  name- 
ly: first,  that  it  should  continue  until  such  time  as  a 
street  or  highway  might  be  established  and  opened  in 
that  vicinity;  and,  second,  thereby  giving  and  secur- 
ing the  plaintiff  as  direct  and  convenient  ingress  and 
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egress  to  and  from  its  property,  as  the  one  conveyed 
to  plaintiff  by  said  deed  of  October  22nd,  1902. 

The  question  before  us  for  determination  is,  has 
this  condition  subsequent  been  fulfilled?  If  that  ques- 
tion is  to  be  answered  in  the  affirmative,  then  the  de- 
cree of  the  circuit  court  enjoining  the  defendant  from 
obstructing  the  right  of  way  of  the  plaintiff  must  be 
reversed  and  the  bill  dismissed;  but  if  it  is  to  be 
answered  in  the  negative,  then  the  decree  of  the  cir- 
cuit court  must  be  affirmed. 

We  will  consider  the  two  elements  of  the  condi- 
tion in  the  order  stated. 

Attending  the  first :  Has  a  street  or  highway  been 
established  and  opened  in  that  vicinity  since  the  grant 
was  made? 

That  question  must  be  answered  in  the  negative. 
In  fact,  there  is  not  a  scintilla  of  evidence  preserved 
in  this  record  tending  to  show  that  fact ;  but  upon  the 
contrary  the  undisputed  evidence  conclusively  shows 
that  the  physical  conditions  in  that  vicinity  had  not 
changed  a  particle  since  the  date  of  the  grant  of  the 
way  to  plaintiff  down  to  the  date  of  its  obstruction  by 
the  defendant,  except  the  latter  constructed  an  elevated 
bridge  over  its  tracks  at  Fyler  avenue,  which  the 
greater  weight  of  the  evidence  shows  was  about  eight 
hundred  feet  out  of  plaintiff's  way  in  hauling  its 
brick  to  market. 

The  construction  of  this  bridge  is  the  only  shadow 
of  justification  defendant  makes  for  obstructing  plain- 
tiff's way,  and  that  is  made  upon  the  theory  that  the 
building  of  said  elevated  bridge  was  equivalent  to  the 
establishment  and  opening  of  a  highway  within  the 
terms  of  the  grant  of  the  way  to  plaintiff. 

That  contention  is  wholly  untenable.  The  con- 
struction of  the  bridge  was  neither  in  the  letter  nor 
spirit  of  the  grant. 

We  therefore  decide  this  against  the  defendant. 
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n.  Regarding  the  secojid  question  previously 
stated:  It  is  only  necessary  to  state  that  we  have 
carefully  read  all  the  evidence  bearing  upon  that  ques-. 
tion,  and  find  from  the  greater  weight  of  the  evidence, 
as  the  circuit  court  found,  that  the  construction  of  the 
elevated  bridge  at  Fyler  avenue  did  not  give  plaintiff 
a  ''direct  and  convenient  ingress  and  egress  to  and 
from  its  property,"  as  was  the  one  conveyed  to  it  by 
the  deed  of  October  22,  1902. 

That  is  almost  conclusively  shown  by  the  fact 
that  the  teamsters  generally  use  the  Scanlan  avenue 
route  in  preference  to  the  bridge  route. 

Moreover,  the  survey  and  drawings  made  by  Mr. 
Fitzman,  a  competent  engineer,  showing  the  physical 
conditions  and  supported  by  the  weight  of  the  testi- 
mony of  the  eye-witnesses,  leaves  but  little  doubt  as 
to  the  fact  that  the  granted  way  was  much  more  di- 
rect and  convenient  for  the  plaintiff  than  was  the 
bridge  route;  and  we  therefore  answer  the  second 
question  in  the  negative. 

Entertaining  these  views,  we  are  of  the  opinion 
that  the  findings  and  decree  of  the  circuit  court  were 
correct,  and  should  be  affirmed. 

It  is  so  ordered.    All  concur. 


JAMES  E.  PEW,  Trustee  in  Bankruptcy  of  Estate 
of  EARL  R.  PRICE,  AppeUant,  v.  J.  N.  PRICE. 

Division  One,  June  28,  1913. 

1.    EQUITY  SUIT:  Inetructlone.    Instructions  have  no  place  in  a 
suit  in  equity. 

9,,    BANKRUPT   ACT:    Preference:    Recording    Deed.    It   is   not 

essential  to  the  validity  of  a  conveyance  of  real  estate  that 
the  deed  be  recorded  or  registered.  If  the  deed  was  delivered 
to  the  grantee  four  months  before  the  bankruptcy  proceeding 
against  the  grantor  was  begun  and  the  possession  of  the  land 
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followed  its  delivery,  the  grantee  was  thereupon  vested  with  full 
title  as  against  the  grantor,  and  there  was  no  such  preference 
of  the  grantee  as  made  the  conveyance  invalid  as  to  other 
creditors  under  the  Bankrupt  Act,  which  declares  that  "where 
the  preference  consists  of  a  transfer,  such  period  of  four 
months  shall  not  expire  until  four  months  after  the  date  of 
the  recording  or  registering  of  the  transfer,  if  by  law  such 
recording  or  registering  is  required." 

3.  :  :   :   Chattel    Mortgage.     The  statutes 

relating  to  the  recording  of  mortgages  of  personal  property 
are  different  in  terms  and  legal  effect  from  the  statutes  govern- 
ing the  conveyances  of  real  estate.  The  grantee  of  land  whose 
deed  has  not  been  recorded  takes  the  title  as  against  the 
grantor's  prior  or  subsequent  creditors  who  do  not  procure  a 
sale  of  the  land  by  legal  process  before  the  recording  of  the 
deed.  But  a  chattel  mortgage,  if  not  recorded,  is  invalid  as  to 
subsequent  creditors,  and  is  good  against  prior  creditors  where 
possession  of  the  property  is  taken  before  such  creditors  fix 
a  lien  thereon. 

4.  FRAUDULENT  CONVEYANCE:  Bankrupt  Act.  A  conveyance 
fraudulently  contrived  may  be  set  aside  because  of  its  fraudulent 
character,  although  not  invalid  under  the  Bankrupt  Act  as  an 
illegal  preference. 

6.   :    Preference.     An  insolvent  debtor  has  the  right,  in 

the  payment  of  his  debts,  to  prefer  one  creditor  over  another, 
provided  the  payment  is  made  and  received  in  good  faith,  and 
not  with  the  intent  to  hinder,  delay  and  defraud  any  other 
creditor,  except  as  that  might  necessarily  result  from  the  mere 
act  of  paying  in  full  the  just  debt  of  the  preferred  creditor. 

6.   :  :    Honest  Transaction.     Where  the  property 

was  conveyed  for  its  reasonable  value  and  to  discharge  an 
honest  indebtedness  and  neither  grantor  nor  grantee  had  any 
purpose  to  defraud  any  other  creditor,  the  conveyance  was  not 
fraudulent,  although  it  left  the  grantor  insolvent  and  his  other 
creditors  were  thereby  hindered  and  delayed. 

Appeal  from  Louisiana  Court  of  Common  Pleas. — 
Eon.  David  H.  Ehy,  Judge. 

Affirmed. 

James  E.  Pew  and  Pearson  <&  Pearson  for  appel- 
lant. 

(1)     A  very  comprehensive,  terse,  and  apropos 
epitome  of  the  law  applicable  to  the  facts  in  this  case 


Digitized  by 


Google 


616        SUPREME  COTJBT  OF  MISSOURI, 

Pew  Y.  Price. 

is  treated  in  Landis  v.  McDonald,  88  Mo.  App.  347^ 
and  Babbitt  v.  Kelley,  96  Mo.  App.  534.  (2)  The 
court  committed  error,  both  in  refusing  the  two  in- 
structions asked  by  appellant,  and  in  giving  the  in- 
structions asked  by  the  respondent.  The  court  gave 
no  indications,  upon  what  law,  or  theory  of  the  law,  he 
applied  the  evidence  and  rendered  his  findings  and  de- 
cree in  this  case.  Babbitt  v.  Kelley,  96  Mo.  App.  535. 
(3)  A  debtor  is  insolvent  within  the  meaning  of  the 
Bankrupt  Act,  where  his  indebtedness  is  greater  than 
his  assets.  (4)  The  entire  testimony  of  the  father 
and  son  shows  conclusively  that  at  the  time  of  the 
execution  and  delivery  of  said  deed,  the  son  was  in- 
solvent; and  that  respondent  had  not  only  reasonable 
cause  to  believe  his  son  was  insolvent,  but  that  he  had 
such  facts  and  statements  made  to  him  that  absolute 
knowledge  of  insolvency  was  brought  directly  home 
to  him.  (5)  The  convey ence  was  fraudulent.  The 
evidence  is  not  only  strong  enough  to  show  insolvency 
on  the  part  of  the  son  and  knowledge  on  the  part  of 
the  father;  but  that  the  conveyence  was  fraudulent 
on  the  part  ot  both  son  and  father ;  and  made  with  the 
purpose  on  the  part  of  the  son  of  taking  advantage 
of  the  Bankrupt  Law,  as  soon  as  four  months  should 
have  passed,  after  the  date  of  the  execution  and  de- 
livery of  said  deed.  (6)  The  four  months'  posses- 
sion only  avails  as  a  defense  or  a  bar,  when  the  con- 
veyance is  by  an  instrument,  which  is  not  subject  to 
record.  Otherwise,  the  four  months'  limitation  is 
from  the  date  of  the  filing  for  record  of  such  instru- 
ment.   Babbitt  v.  Kelley,  96  Mo.  App.  535. 

John  W.  Matson  for  respondent. 

(1)  Earl  R.  Price  was  a  voluntary  bankrupt  and 
therefore,  paragraphs  a  and  b  of  section  three  of  chap- 
ter three  of  the  Bankruptcy  Law  which  provides  un- 
der what  conditions  **a  petition  may  be  filed  against  a 
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person  who  is  insolvent  and  who  has  committed  an 
act  of  bankruptcy  within  four  months  after  the  com- 
mission of  such  act"  and  which  said  paragraph  b  re- 
fers to  ''transfers  of  any  of  his  property  with  inten- 
tion to  hinder,  delay,  or  defraud  his  creditors,"  or  for 
the  purpose  of  giving  a  preference  as  hereinbefore 
provided  and  which  paragraph  further  provides  that 
the  four  months  which  begin  from  ''the  date  of  the 
recording  or  registering  of  the  transfer.  .  .  if  by 
law  such  recording  or  registering  is  required  or  per- 
mitted, or,  if  it  is  not,  from  the  date  when  the  benefi- 
ciary takes  notorious,  exclusive,  or  continuous  pos- 
session of  the  property,"  only  applies  to  an  involun- 
tary bankrupt  against  whom  a  petition  is  filed.  (2) 
Under  the  laws  of  this  State  a  debtor  can  prefer  any 
of  his  creditors  and  such  preferences  are  not  "held 
null  and  void  as  against  the  creditors  of  such  debtors 
by  the  laws  of  the  State."  Cole  v.  Cole,  231  Mo.  236; 
Growney  v.  Lowe,  234  Mo.  689;  First  Nat'l  Bank  v. 
Fry,  216  Mo.  24;  Black  v.  Epstein,  221  Mo.  286.  (3) 
An  unrecorded  deed  is  good  against  a  judgment  if  re- 
corded before  an  execution  sale  under  the  judgment, 
and  the  mere  withholding  the  deed  from  the  record 
does  not  invalidate  it  as  to  creditors.  In  that  respect 
they  bear  no  analogy  to  the  question  of  recording  as 
applied  to  chattel  mortgages.  The  reason  is  that  the 
two  classes  of  deeds  are  based  on  wholly  different  stat- 
utes. Simpson  v.  Stoddard  County,  173  Mo.  451 ;  Har- 
rison V.  Mining  Co.,  95  Mo.  App.  86 ;  Davis  v.  Owenby, 
14  Mo.  170;  Deen  v.  Blane,  195  HI.  455;  Farham  v. 
Friedmeyer,  109  111.  App.  54.  The  record  title  of  the 
property  in  controversy  was  in  the  respondent  at  all 
times.  The  bankruptcy  statute  in  reference  to  four 
months  period  and  the  time  within  which  conveyances 
are  "required"  to  be  recorded  do  not  apply  in  this 
case.  The  actual,  open  and  notorious  possession  of  the 
property  and  the  record  title  thereof  had  never  been 
out  of  respondent  prior  to  the  time  that  Earl  R.  Price 


Digitized  by 


Google 


618        SUPREME  COURT  OF  MISSOURI, 

Pew  V.  Price. 

was  declared  to  be  a  bankrupt.  Drug  Co.  v.  Drug  Co.^ 
136  Fed.  396;  Tatman  v.  Humphrey,  184  Mass.  361; 
Bank  v.  Connett,  73  C.  C.  A.  219;  Summerville  v.  Mill- 
ing Co.,  142  Cal.  529;  In  re  Hunt,  139  Fed.  283;  In  re 
Chadwick,  140  Fed.  674;  Bradley,  Clark  &  Co.  v.  Ben- 
son, 93  Minn.  91;  Seager  v.  Lamm,  95  Minn.  325;  Jo- 
seph V.  Eaflf,  176  N.  Y.  611;  Sabin  v.  Camp,  98  Fed, 
974. 

STATEMENT  BY  THE  COUET. 

In  1898,  J.  H.  Price  conveyed  to  his  son,  Earl  R. 
Price,  eighty  acres  of  land,  whereon  was  a  two-story 
house  of  seven  rooms,  for  the  consideration  of  $3250, 
which  was  paid  in  the  following  manner:  $1000  there- 
of to  be  a  gift  to  his  son ;  $500  to  be  paid  in  cash,  and 
$1750  to  be  evidenced  by  the  son's  note  to  the  father. 
The  deed  to  Earl  E.  Price  was  delivered,  but  not  re- 
corded, and  he  took  possession  of  the  land  and  lived 
there  until  August  15,  1908.  Just  prior  to  that  date^ 
he  was  pressed  by  his  father  for  the  payment  of  the 
balance  due  on  the  note  given  for  part  of  the  purchase 
money.  Not  being  able  to  comply  with  this  demand  it 
was  finally  agreed  between  them  that  he  should  quit- 
claim the  land,  then  worth  $3200,  to  his  father,  who 
would  thereupon  surrender  the  note  and  an  account 
for  taxQs  paid,  then  amounting  to  $3175.  This  was  done. 
The  father  did  not  record  the  quit-claim  deed  to  him. 
Just  prior  to  the  reconveyance  of  the  land,  the  house 
thereon  was  burned,  for  which  the  son  collected  in 
insurance  at  one  time  $1000  and  later  a  subsequent 
installment  of  $500.  The  son  was  insolvent  and  then 
indebted  in  the  sum  of  $1000.  About  $790  thereof  evi- 
denced by  his  notes  and  the  remainder  by  the  notes  of 
himself  and  his  father.  He  gave  $800  of  the  insurance 
money  to  his  wife.  The  father  who  had  received  back 
his  warranty  deed  from  his  son,  withheld  it  from  rec- 
ord under  the  advice  of  his  attorney  until  the  5th  day 
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of  April,  1909.  On  March  5,  1909,  the  son  filed  a 
petition  in  the  Federal  court  at  St.  Louis  seeking  to 
be  adjudged  a  voluntary  bankrupt.  He  listed  the  claims 
heretofore  mentioned,  some  of  which  in  the  meantime 
had  been  reduced  to  judgments  against  him.  One  of 
these  creditors  after  his  house  was  burned,  sought  un- 
availingly  to  collect  his  claim,  and  tried  unsuccess- 
fully to  get  the  defendant  to  influence  his  son  to  pay. 

Plaintiff  James  E.  Pew  was  appointed  trustee  in 
the  bankruptcy  proceeding  and  instituted  this  suit  for 
the  purpose  of  annulling  the  reconveyance  of  the  land 
by  the  son  to  the  father  on  the  ground  that  it  was  a 
fraudulent  preference  under  the  Bankrupt  Act.  His 
petition  on  the  point  is  to- wit: 

**Plaintijff  further  states  that  after  making  the 
execution  and  delivery  of  said  above  deed,  from  the 
said  Earl  R.  Price,  bankrupt,  to  his  father  James  H. 
Price,  the  said  deed  was  on  purpose,  and  intentionally 
withheld  from  the  recorder's  office  in  the  county  of 
Pike,  State  of  Missouri;  that  said  deed  was  not  and 
had  not  been  on  the  5th  day  of  March,  1909,  the  date 
the  said  Earl  E.  Price  was  adjudged  a  bankrupt, 
filed  for  record,  nor  recorded  in  the  recorder's  office  in 
the  county  of  Pike  and  State  of  Missouri. 

''Plaintiff  further  states  that  the  said  conveyance 
made  as  aforesaid  was  made  within  four  months 
of  the  filing  of  the  petition,  and  the  adjudication  of 
the  said  Earl  R.  Price  a  bankrupt,  within  the  mean- 
ing of  the  bankrupt  enactment,  and  is  therefore  void 
as  against  the  other  creditors  of  the  said  Earl  R. 
Price,  bankrupt." 

The  answer  was  a  general  denial  and  a  claim  of  a 
vendor's  lien,  and  alleged  that  the  deed  given  was 
withheld  from  record  upon  agreement  that  it  should 
in  that  way  secure  the  note  for  the  balance  of  the  pur- 
chase money.  The  answer  also  averred  the  foregoing 
facts  and  prayed  for  general  relief. 
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At  the  end  of  the  trial  the  court  refused  certain 
instructions  asked  by  plaintiff  and  declared  the  law 
to  be  that  he  could  not  recover  under  the  pleadings 
and  evidence,  and  gave  judgment  for  the  defendant 
from  which  this  appeal  is  taken. 

OPINION. 
I. 

BOND,  J.  (After  stating  the  facts  as  above.) — 
This  being  an  action  in  equity  instructions  have  no 
place  in  it.  [Troll  v.  Spencer,  238  Mo.  1.  c.  92 ;  Anthony 
V.  Kennard  Bldg.  Co.,  188  Mo.  704;  Gerstner  v.  Payne, 
160  Mo.'App.  1.  c.  296;  Epstein  v.  Railroad,  143  Mo. 
App.  135.] 

The  only  question  presented  by  this  appeal  is  for 
whom,  under  the  case  submitted,  the  decree  should  go ; 
or  has  the  plaintiff  made  out  a  case  for  equitable  re- 
lief by  a  preponderance  of  the  competent  evidence 
contained  in  the  record? 

The  legal  questions  presented  are:  first,  whether 
the  reconveyance  by  the  son  to  the  father  was  a  void- 
able preference  under  the  Bankrupt  Act?  Second, 
if  not,  whether  it  was  a  fraudulent  dis- 
Preference:^  position  of  his  property,  and  hence 
Not  Recorded.  Voidable  as  to  his  creditors  or  their 
representatives  of  the  grantor?  As  to 
the  first  question.  The  language  of  the  provision  of 
the  Bankrupt  Act  bearing  on  it,  is  that,  ''Where  the 
preference  consists  in  a  transfer,  such  period  of  four 
months  shall  not  expire  imtil  four  months  after  the 
date  of  the  recording  or  registering  of  the  transfer, 
if  by  law  such  recording  or  registering  is  required.'* 

It  is  not  essential  to  the  conveyance  of  real  estate 
between  parties,  that  the  instrument  of  transfer 
should  be  either  registered  or  recorded.  Here  the  deed 
from  the  son  to  the  father  was  delivered  more  than 
four  months  before  the  bankruptcy  proceeding  was 
begun,  and  the  possession  of  the  land  followed  the 
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deed.  The  grantee  was  thereupon  invested  with  full 
title  as  against  his  son.  [R.  S.  1909,  sees.  2809,  2810, 
2811.]  We  see  no  occasion  under  these  facts  to  stretch 
the  Bankrupt  Act  by  construction  beyond  the  natural 
import  of  its  terms.  These  do  not  bring  the  transac- 
tion between  the  parties  within  its  provision.  There 
has  been  some  diversity  of  view  as  to  the  meaning  of 
the  last  clause  above  quoted.  Its  present  language 
resulted  from  the  amendment  of  1903.    *" 

In  his  valuable  work  on  Bankruptcy,  Mr.  Collier 
(9  Ed.,  p.  799),  in  speaking  of  the  meaning  of  the 
terms  contained  in  the  last  clause  above  quoted,  says : 
**The  failure  to  record  a  deed  until  after  the  grantor's 
adjudication  as  a  bankrupt,  is  not  sufficient  to  make  it 
an  unlawful  preference,  in  the  absence  of  a  fraudulent 
agreement,  where,  under  the  State  law,  the  unrecorded 
instrument  is  valid  between  the  parties  and  against 
general  creditors. '*  He,  however,  concedes  that  there 
are  cases  which  hold  that  if  recording  or  registra- 
tion is  required  for  any  purpose,  though  not  for  all, 
it  is  to  be  deemed  as  required  within  the  meaning  of 
the  above  provision  of  the  Bankrupt  Act.  He  then 
states  as  his  own  conclusion  on  the  subject  the  true 
rule  to  be  as  follows:  '*The  purpose  of  the  amend- 
ment will  be  effectuated  by  construing  it  as  referring 
to  transfers  which  required  recording  or  registration 
to  make  them  valid  as  against  general  creditors.'* 

This  statement  of  the  law  is  fully  sustained  by  the 
able  judgment  of  Sanborn  and  Garland,  Circuit 
Judges.  [Sturdivant  Bank  v.  Schade,  195  Fed.  188.] 
The  question  in  that  case  was  the  same  as  the  one 
presented  here.  There  the  trustee  of  a  bankrupt  cor- 
poration sought  to  annul  a  transfer  by  it  of  certain 
notes,  which  were  secured  by  a  deed  of  trust,  to  a  bank 
as  collateral  security.  The  transfer  of  the  notes  to 
the  bank  was  made  more  than  four  months  before  the 
corporation  hypothecating  them  became  a  bankrupt, 
but  the  deed  of  trust  securing  them  was  not  recorded 
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for  four  months  before  said  bankruptcy.  The  contest 
was  between  the  bank  and  the  trustee  of  the  corpora- 
tion on  these  facts.  The  court  held,  after  a  review  of 
our  decisions,  beginning  with  Davis  v.  Owenby,  14  Mo. 
170,  and  including  Harris  on  Machine  Worke  v.  Bow- 
ers, 200  Mo.  219,  that  these  constructions  of  the  Mis- 
souri statute  (R.  S.  1909,  sees.  2809,  2811)  were  con- 
trolling and  established  the  law  to  be,  that  the  grantee 
of  an  unrecorded  deed  takes  title  as  against  the  gen- 
eral creditors  of  the  grantor  who  have  not,  by  ex- 
ecution or  attachment,  procured  the  sale  of  the  land 
before  the  recording  of  the  deed.  The  court  further 
held  that  the  trustee  of  the  bankrupt  corporation  must 
be  deemed  as  having  a  lien  on  the  land  described  in 
the  trust  deed,  and  since  that  had  not  been  enforced 
by  him  before  the  bank  put  its  trust  deed  on  record, 
he  had  no  rights  superior  to  the  bank.  We  think  the 
conclusion  thus  stated  is  clear  in  logic  and  sustained 
by  the  Missouri  cases  cited  in  the  opinion.  The  appli- 
cation of  that  rule  to  the  present  case  affords  a  com- 
plete solution  for  the  first  question  under  review.  The 
facts  here  are  that  the  reconveyance  from  the  bank- 
rupt to  his  father  was  made  more  than  four  months 
before  the  proceedings  in  bankruptcy  were  begun  and 
the  quit-claim  deed  was  actually  recorded  before  the 
present  suit  of  the  trustee  was  instituted.  So  that, 
when  this  step  was  taken,  the  defendant  in  this  case 
had  put  himself  in  a  status  which  would  have  pro- 
tected him  against  an  execution  or  an  attachment  cred- 
itor of  his  grantor,  who  had  not  theretofore  caused 
a  sale  of  the  land ;  and  hence,  under  the  rulings  of  the 
Federal  court,  he  was  equally  protected  against  the 
trustee  in  bankruptcy. 

This  being  so,  it  is  unnecessary  to  deal  with  the 
question  as  to  whether  the  defendant  had  reasonable 
grounds  to  believe  the  reconveyance  to  him  would 
work  a  preference.  For  whether  that  was  true  or  not, 
the  fact  that  this  occurred  outside  of  the  time  wherein 
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preferences  are  forbidden  by  the  Bankrupt  Act,  re- 
lieves it  from  attack  as  a  violation  of  that  act. 

We  have  not  overlooked  the  decisions  cited  by  the 
learned  counsel  for  appellant  from  the  courts  of  ap- 
peals. [Landis  v.  McDonald,  88  Mo.  App.  335;  Bab- 
bitt V.  Kelley,  96  Mo.  App.  529.]  Neither  of  these 
cases  are  in  point,  for  they  relate  to  a  construction  of 
our  statutes  as  to  the  recording  of  mortgages  of  per- 
sonal property,  which  are  different  in  terms  and  legal 
effect  from  the  statutes  governing  the  conveyances  of 
land.  [Harrison  v.  South  Carthage  Min.  Co.,  95  Mo. 
App.  80;  R.  S.  1909,  sec.  2861.]  In  the  latter  case,  as 
has  l^een  seen,  the  grantee  whose  deed  is  not  recorded, 
takes  the  title  as  against  prior  or  subsequent  creditors 
of  the  grantor  who  do  not  procure  a  sale  of  the  land 
by  legal  process  before  the  recording  of  the  deed.  In 
the  former  case  (chattel  mortgages,  etc.),  the  instru- 
ment is,  if  unrecorded,  invalid  as  to  subsequent  cred- 
itors (Babbitt  v.  Kelley,  96  Mo.  App.  1.  c.  534;  R.  S. 
1909,  sec.  2861),  and  is  good  against  prior  creditors 
where  possession  of  the  property  is  taken  before  such 
creditors  fix  a  lien  thereon.  [Landis  v.  McDonald,  88 
Mo.  App.  335.] 

n. 

The  second  question  concerns  the  character  of  the 
transaction  between  the  father  and  son,  as  judged  by 
the  law  of  this  State  defining  fraudulent 
Fraudulent  conveyance  and  valid  preferences  of 
Preference.  Creditors,  for  if  the  deed  from  the  son  to 
his  father  was  fraudulently  contrived  it 
may  be  set  aside  for  that  reason,  although  not  amena- 
ble to  the  provision  of  the  Bankrupt  Act. 

The  law  is  well  settled,  that  an  insolvent  debtor 
has  the  right  to  prefer,  in  payment  of  his  debts,  one 
creditor  over  another,  provided  the  payment  is  made 
and  received  in  good  faith  and  not  with  intent  to 
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hinder,  delay,  or  defraud  any  other  creditor,  except 
BO  far  as  that  might  necessarily  happen,  by  the  mere 
act  of  paying  in  full  the  just  debt  of  the  preferred 
creditor.  [Growney  v.  Lowe,  234  Mo.  689;  Cole  v. 
Cole,  231  Mo.  1.  c.  260,  and  cases  cited.] 

The  facts  and  circumstances  in  this  case  showed 
that  the  property  was  conveyed  for  its  reasonable 
value  and  to  discharge  an  honest  indebtedness,  and 
they  further  show  that  neither  party  to  the  trans- 
action had  any  purpose,  by  its  accomplishment,  to 
defraud  any  other  creditor  of  the  grantor.  It  was  not 
therefore  in  contravention  of  the  Statute  of  Frauds. 
[R.  S.  1909,  sec.  2881.]  # 

The  judgment  of  the  circuit  court  is  aflirmed* 
Woodson,  P.  J.,  Lamm  and  Graves,  J  J.,  concur. 


HENRY  C.  SPRAGUE,  Appellant,  v.  CITY  OF  ST. 

LOUIS. 

Division  One,  June  28,  1913. 

1.  NEGLIGENCE:  Performance  of  Municipal  Duty:  Reasonable 
Care.  The  city  is  not  answerable  in  damages  for  the  negligent 
acts  of  its  officers  and  servants  in  the  use  of  a  hose  for  washing 
out  its  sewers  where  that  duty  is  imposed  by  law  for  the  health 
and  general  welfare  of  the  community;  yet  that  fact  does  not 
relieve  the  city  of  the  duty  to  use  reasonable  care  to  maintain 
its  streets  in  a  reasonably  safe  condition  for  public  traveL  The 
city  is  no  more  excusable,  in  a  suit  against  it  by  a  traveler  on 
its  streets  for  damages  for  personal  injuries,  for  creating  and 
maintaining  a  dangerous  condition  of  its  streets,  when  such 
condition  is  induced  by  its  own  act  in  the  performance  of  a 
public  jduty,  than  if  it  were  due  to  any  other  cause. 

t.  :  :  Concurrent  Right.    The  duty  of  the  city  to 

maintain  its  streets  in  a  reasonably  safe  condition  contemplates 
their  reasonable  concurrent  use  for  all  those  purposes  for  which 
the  law  devotes  them.  The  knowledge  of  these  uses  is  imputed 
alike  to  all,  from  which  it  follows  that  each  is  expected  to 
enjoy  them  with  reasonable  regard  for  the  rights  of  others. 
Reasonable  prudence  is  the  only  safeguard  in  their  enjoyment 
by  aU  alike. 
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3.   : : :  Hose  on  Sidewalk:  Flushing  Sewer: 

Injury  to  Pedestrian.  The  city  is  not  liable  to  a  pedestrian 
on  a  wide  sidewalk,  who,  after  waiting  eight  or  ten  minutes 
in  the  shade  of  a  building,  on  a  hot  day,  without  looking  and 
wholly  oblivious  to  his  immediate  surroundings,  walked  toward 
a  street  car,  and,  forty  feet  from  the  next  cross  street,  stumbled 
over  a  four-inch  hose,  placed  on  the  sidewalk  ten  inches  from 
the  curb,  and  connected  with  a  fire-plug,  by  the  city's  servants, 
for  the  purpose  of  performing  the  necessary  municipal  duty  of 
flushing  out  inlets  into  the  sewer,  and  lying  there  and  being 
used  for  about  twenty  minutes  when  he  fell  over  it  into  the 
street  and  was  injured,  it  being  established  by  his  own  witnesses 
that  the  hose  was  laid  on  the  sidewalk,  instead  of  in  the  street^ 
to  prevent  it  being  trampled  and  run  over  by  vehicles. 

Appeal    from    St.    Louis    City  Circuit  Court. — Hon. 
Moses  N.  Sale,  Judge. 

Affibmed. 

Jones,  Jones,  Hocker  <&  Davis  and  Thomas  U. 
Sprinkle  for  appellant. 

(1)  The  court  erred  in  giving  defendant's  in- 
struction in  the  nature  of  a  demurrer  to  the  evidence^ 
for  the  reason  that  there  was  suflBcient  evidence  for 
the  case  to  go  to  the  jury ;  and  it  was  error  in  declaring 
as  a  matter  of  law  the  plaintiff  could  not  recover. 
Graney  v.  St.  Louis,  141  Mo.  180 ;  Lattimore  v.  Union 
E.  L.  &  P.  Co.,  128  Mo.  App.  37;  Beck  v.  Brewing  Co., 
167  Mo.  199 ;  Perrigo  v.  St.  Louis,  185  Mo.  274;  Franke 
V.  St.  Louis,  110  Mo.  516;  Carrington  v.  St.  Louis^ 
89  Mo.  209;  Dillon  Mun.  Corp.  (3  Ed.),  sec.  988;  Loe- 
wer  V.  Sedalia,  79  Mo.  444;  Mans  v.  Springfield,  101 
Mo.  618;  Flynn  v.  Neosho,  114  Mo.  572.  (2)  The 
judgment  is  for  the  wrong  party,  for  the  reason  there 
was  evidence  of  negligence  on  the  part  of  defendant 
in  allowing  said  hose  to  be  stretched  on  a  crowded 
public  sidewalk  unguarded  and  with  nothing  to  notify 
the  passers-by  of  its  presence.  Lattimore  v.  Union 
E.  L.  &  P.  Co.,  128  Mo.  App.  37;  Purette  v.  Kansas 
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City,  162  Mo.  238;  McCormack  v.  Monroe,  64  Mo.  App. 
196;  Bumes  v.  St.  Joseph,  91  Mo.  App.  489;  Powers 
V.  St.  Joseph,  91  Mo.  App.  65;  Matthews  v.  Cedar 
Eapids,  80  Iowa,  459;  Coffey  v.  Carthage,  186  Mo. 
573;  Barr  v.  Kansas  City,  105  Mo.  550. 

Lambert  E.  Walther  and  Robert  Burkham  for  re- 
spondent. 

(1)  The  city  is  not  an  insurer  of  the  safety  of  its 
highways,  but  is  liable  only  for  negligence.  Carvin 
V.  St.  Louis,  151  Mo.  334 ;  Baustian  v.  Young,  152  Mo. 
317;  Warren  v.  Independence,  153  Mo.  593.  (2)  The 
hose  against  which  appellant  fell  was  not  an  unlawful 
obstruction,  for:  (a)  A  municipality  is  not  liable 
for  injuries  received  by  a  traveler  who  runs  against 
an  obstruction  in  the  highway  which  has  been  properly 
placed  there  from  considerations  of  public  necessity 
or  convenience.  Dillon  Mun.  Corp.  (5  Ed.),  sec.  1168; 
Pueschell  v.  Wire  &  Iron  Wks.,  79  Mo.  App.  459 ;  Hes- 
selbach  v.  St.  Louis,  179  Mo.  505 ;  Seibert  v.  Railroad, 
188  Mo.  657;  Morie  v.  Transit  Co.,  116  Mo.  App.  12; 
Atchison  v.  St.  Joseph,  133  Mo.  App.  536;  Phelan  v. 
Paving  Co.,  227  Mo.  666;  Macomber  v.  Taunton,  100 
Mass.  255;  Ring  v.  Cohoes,  77  N.  Y.  83;  Horner  v, 
Philadelphia,  194  Pa.  St.  542;  Van  Wie  v.  Mt.  Ver- 
non, 49  N.  Y.  Supp.  779;  Jordan  v.  Nqw  York,  55  N. 
Y.  Supp.  716;  Wolf  V.  Dist.  of  Col.,  196  U.  S.  152;  Du- 
bois V.  Kingston,  102  N.  Y.  219;  Robert  v.  Powell, 
168  N.  Y.  411;  Dist.  of  Col.  v:  Moulton,  182  U.  S.  576. 
(b)  A  hose  in  a  highway  being  used  for  flushing  a 
sewer,  in  order  to  protect  the  public  health,  is  not  an 
unlawful  obstruction.  Portsmouth  v.  Lee,  112  Va. 
419.  (3)  The  city  was  not  guilty  of  negligence,  for 
it  omitted  no  reasonable  or  practicable  precaution. 
Portsmouth  v.  Lee,  112  Va.  419;  Overholt  v.  Vieths, 
93  Mo.  422;  Barney  v.  Railroad,  126  Mo.  372.  (4) 
Appellant    was    guilty    of    contributory    negligence, 
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which  was  not  only  the  proximate  cause,  but  in  fact 
the  sole  cause  of  the  injury.  Ryan  v.  Kansas  City, 
232  Mo.  471;  Woodson  v.  Railroad,  224  Mo.  685;  Coffey 
Y.  Carthage,  186  Mo.  573;  Kaiser  v.  St.  Louis,  185 
Mo.  366;  Wheat  v.  St.  Louis,  179  Mo.  572;  Diamond  v. 
Kansas  City,  120  Mo.  App.  185. 

BROWN.  C— This  is  an  action  for  damages  on 
account  of  personal  injuries  suffered  by  plaintiff  on 
July  24,  1907,  by  falling  over  a  hose  on 
Injury  to  Broadway  near  Locust  street  in  the  city 

on  Sidewalk,  of  St.  Louis.  The  hose  was  placed  there 
by  the  employees  of  the  sewer  depart- 
ment of  the  city. 

At  the  close  of  the  plaintiff's  case  the  court  in- 
structed the  jury  to  find  for  the  defendant. 

Broadway,  a  street  running  north  and  south,  is 
intersected  by  Locust  street,  which  runs  east  and  west. 
This  locality  was,  at  the  time  of  the  accident,  one  of 
the  busy  retail  districts  in  the  city.  At  the  southwest 
comer  is  the  Mercantile  Library  building,  the  first 
second  and  third  floors  of  which  were  occupied  by  the 
Scruggs,  Vandervoort,  Barney  Dry  Goods  Co.  The 
Broadway  cars  run  along  that  street,  and  the  Olive 
street  cars  come  west  on  Locust  street  and  run  south 
past  this  block  to  Olive  street.  These  lines  transfer 
at  that  corner.  The  sidewalk  along  Broadway  at  that 
point  is  about  fifteen  feet  wide,  constructed  of  con- 
crete. The  curb  stands  about  ten  inches  above  the 
gutter. 

At  the  southwest  corner  of  Broadway  and  Locust 
streets  there  were  two  inlets  connecting  with  the 
sewer,  which  were  required  by  the  Board  of  Health 
to  be  flushed  from  time  to  time  through  these  open- 
ings to  keep  the  sediment  from  accumulating  to  such 
an  extent  as  to  overflow  them.  The  necessity  for  this 
work  is  expressly  admitted  in  the  record.  In  the  west 
side  of  Broadway  immediately  inside  the  curb,  and 
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about  one  hundred  and  twenty  feet  south  of  the  south 
property  line  of  Locust  street,  was  a  fire  plug  from 
which  the  water  was  taken  by  a  two-and-a-quarter-inch 
hose  three  inches  in  external  diameter,  to  the  sewer 
openings  referred  to,  for  flushing  purposes.  When- 
ever this  work  was  done  the  hose  was  attached  to  the 
fire  plug  and  laid  along  the  edge  of  the  walk,  about 
ten  inches  from  the  curb,  to  the  comer,  where  the 
stream  was  run  into  the  sewer.  The  hose  was  always 
laid  in  this  position  to  protect  it  from  being  trampled 
and  run  over  by  vehicles,  which  was  not  only  liable 
to  injure  it,  but  also  to  injure  people  who  might  be 
near  it.  The  flushing  of  the  sewer  at  this  point  occu- 
pied about  twenty  minues,  and  was  in  progress  and 
nearly  finished  at  about  eleven  o'clock  a.  m.,  July  24, 
1907,  a  clear  day,  with  the  thermometer  standing  at 
about  ninety  degrees,  when  Mr.  Sprague  got  off  the 
Broadway  car  at  the  corner,  for  the  purpose  of  trans- 
ferring to  an  OUve  street  car.  He  walked  south, 
he  thinks,  about  thirty-five  feet,  until  he  came  to  a 
place  in  front  of  the  Scruggs  store,  where  there  was 
about  two  and  a  half  feet  of  shade,  and  stood  there 
waiting  for  his  car  going  south.  He  does  not  remem- 
ber stepping  over  the  hose  when  he  got  off  the  car, 
although  if  it  were  laid  at  the  time  he  could  not  have 
reached  the  place  where  he  waited  without  doing  so; 
nor  did  he  see  anybody  laying  the  hose.  In  fact  he 
was  oblivious  that  there  was  any  such  thing  in  exist- 
ence. The  sidewalk  was  well  crowded  with  people, 
and  a  number  of  vehicles  passed  along  while  he  stood 
there.  After  he  had  waited  from  eight  to  ten  minutes 
the  Olive  street  car  turned  into  Broadway,  and,  with 
eyes  and  mind  ** centered'*  on  it,  he  started  across  the 
sidewalk  in  a  northeasterly  direction,  when  his  foot 
came  in  contract  with  the  hose  and  he  fell  forward  over 
the  curb  into  the  driveway,  and  was  seriously  injured 
by  the  fall.  One  of  his  witnesses  measured  the  dis- 
tance from  the  place  where  he  fell  to  the  south  prop- 
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erty  line  of  Locust  street,  and  found  it  about  forty- 
seven  feet.   . 

The  propriety  of  the  court's  direction  for  the  de- 
fendant is  the  matter  in  issue  in  this  appeal. 

The  plaintiff  was  injured  by  stumbling  over  a 
water  hose  which  the  city  was  using  at  th^e  time  for 
washing  one  of  its  sewers.  This  was  a 
Negligence:  public  duty  imposed  by  law  for  the  health 
Duty:  and  general  welfare  of  the  community, 

ca^r""*"'*  It  w»s  also  one  of  those  uses  to  which 
the  public  streets  are  dedicated.  While 
it  is  well  settled  in  this  State  that  the  municipal  cor- 
poration is  not  answerable  in  damages  for  the  negli- 
gent acts  of  its  officers  and  servants  in  the  exercise 
of  powers  of  this  character  (Ulrich  v.  St.  Louis,  112 
Mo.  138,  and  cases  cited;  Cassidy  v.  St.  Joseph,  247 
Mo.  197,  and  cases  cited),  yet  this  does  not  relieve  the 
city  from  the  duty  to  use  reasonable  care  to  maintain 
its  streets  in  a  reasonably  safe  condition  for  public 
travel.  It  is  no  more  excusable  for  creating  or  main- 
taining a  dangerous  condition  of  its  streets  when  such 
condition  is  induced  by  its  own  act  in  the  performance 
of  a  purely  public  or  discretionary  duty  than  if  it  were 
due  to  any  other  cause.  It  makes  no  difference  whether 
the  defect  be  caused  by  the  passage  of  a  hose  cart  on 
its  way  to  extingish  a  fire,  or  by  the  dray  of  a  transfer 
company  hauling  a  load  of  goods  for  a  merchant.  In 
either  case  the  same  duty  rests  upon  it  with  respect  to 
the  condition  produced. 

No  question  is  made  of  the  right,  nor  of  the  duty 
of  the  city,  to  conduct  the  water  through  this 
same  hose  from  the  fire  plug  to  which  it  was  attached, 
over  the  street  which  afforded  the  only  access,  to  the 
intake  where  the  stream  was  dischairging  into  the 
sewer.  It  is  only  claimed  that  the  hose  was  laid  in  a 
place  that  was  unlawful,  because  unnecessarily  danger- 
ous to  those  using  the  sidewalk  for  the  purpose  of 
travel,   for  which   it   was   primarily  designed.     The 
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operation  was  a  temporary  one,  to  continue  only 
twenty  minutes  and  the  hose  was  carefully  placed 
along  the  edge  of  the  sidewalk,  leaving  ample  room  so 
far  as  the  evidence  shows  or  suggests,  for  the  pas- 
sage of  pedestrians  in  the  usual  way,  and  the  pre- 
sumption is  that  the  oflScers  or  employees  having 
charge  of  it  did  their  duty  properly,  to  the  extent  that 
it  devolves  upo^i  the  plaintiff  to  show  that  men  of 
ordinary  prudence,  mindful  of  their  duty,  would  have 
placed  it  somewhere  or  somehow  different  from  the 
plan  they  did  adopt.  The  appellant  accepts  this  bur- 
den, and  complains  that  it  was  not  placed  outside  the 
curb  in  the  driveway.  Although  his  witness,  the  man 
who  had  charge  of  the  work,  testified  that  his  plan  was 
considered  and  rejected  on  account  of  its  danger  to 
both  persons  and  property,  he  points  to  the  thing  it- 
self, the  situation  and  the  accident,  and  says  that  it 
warns  us  louder  and  more  eloquently  than  spoken 
words  that,  as  we  avoid  the  voracious  mouths  of 
Scylla  we  are  legally  bound  to  think  of  Charybdis^ 
crouching  in  her  lair  under  the  shade  of  her  gigantic 
fig  tree,  or,  rather,  of  the  Scruggs  store,  and  expect 
her  nomentarily  to  emerge  into  the  bright  sunlight^ 
her  head  in  the  air  and  her  mind  fixed  on  the  savory 
crew  of  the  street  car,  and  stumble  off  the  curb  into 
the  street.  We  are  to  expect  all  this,  the  appellant  in- 
sists, although  the  place  was  not  at  nor  even  near  a 
crossing  where  people  are  expected  and  invited  to  pass 
from  the  sidewalk  into  the  street,  and  we  are  not  to 
think  for  a  moment  that  a  person  so  preoccupied  as 
to  scorn  to  look  where  his  steps  were  leading  would 
probably  have  fallen  into  the  gutter  when*  he  came  to 
it,  whether  the  hose  hkd  been  there  or  not. 

The  duty  of  the  city  to  maintain  its  streets  in  a 
reasonably  safe  condition,  contemplates  their  reason- 
able concurrent  use  for  all  those  purposes 
Concurrent    to  which  the  law  devotes  them.    The  knowl- 
^    *  edge  of  these  uses  is  imputed  alike  to  all^ 
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from  which  it  follows  that  each  is  expected  to  enjoy 
them  with  reasonable  regard  for  the  rights  of  the  oth- 
ers. The  facilities  are  offered  so  freely  and  simply 
that  reasonable  prudence  is  the  only  safeguard  re- 
quired in  their  enjoyment  by  all  alike,  and  their  mu- 
tual rights  are  built  upon  this  foundation.  Applying 
this  ruje  we  cannot  imagine  in  what  way  the  rights  of 
defendant  were  disturbed  by  the  use  of  the  street  by 
the  city  exactly  as  it  was  being  used  at  the  time  of  this 
accident. 

We  have  followed  the  appellant  faithfully  through 
his  briefs  to  find  some  case  which  questions  the  con- 
clusion we  have  stated  and  which  seems  to  us  inevita- 
ble, but  without  success.  We  have  also  examined  all 
the  cases  cited  by  respondent  to  ascertain  whether  it 
might  not  have  been  questioned  so  seriously  as  to  have 
been  presented  for  the  decision  of  some  court,  with  the 
same  naked  simplicity  with  which  it  iB  presented  here, 
but  have  found  no  instance.  The  nearest  approach  to 
similarity  is  in  Portsmouth  v.  Lee,  112  Va.  419,  but 
in  that  case  the  facts  were  such  that  the  court  was  not 
asked  to  go  as  far  as  we  are  asked  to  go  to  overturn 
the  judgment  of  the  circuit  court  in  this  case.  The 
judgment  of  the  circuit  court  is  aflSrmed. 

PER  CURIAM.— The  foregoing  opinion  of 
Beown,  C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur. 
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JOHN  M.  HEADY  et  al.,  Appellants,  v.  GEORGE  W. 
HOLLMAN  et  al. 

Division  One,  June  28,  1913. 

1.  VENDOR:  Assertion  of  Title  in  Good  Faith:  Not  Fraud: 
Breach  of  Warranty.  A  vendor's  assertion  of  title  made  In  good 
faith  does  not  constitute  a  fraud.  Otherwise  every  breach  of 
warranty  would  be  attended  with  fraud,  and  the  rule  that  a 
vendee  In  possession  under  covenants  of  warranty  from  a  sol- 
vent, resident  grantor  Is  In  the  absence  of  fraud  remitted  to  his 
covenants  for  relief  would  be  a  palpable  absurdity. 

2.  EQUITY:  Rescission  of  Sale:  Insolvency  of  Grantor.  In  a 
suit  by  a  purchaser  to  rescind  an  executed  sale  of  realty  the 
insolvency  of  the  grantor  is  not  an  Independent  ground  of  relief, 
but  merely  a  circumstance  negativing  the  adequacy  of  the 
grantee's  remedy  at  law  on  the  covenants  in  his  deed,  and  there- 
fore, in  a  proper  case,  warranting  equitable  Interposition  in 
circumstances  in  which,  but  for  such  Interposition,  irreparable 
loss  would  result 

3.   :    :    :    After-born    Children:    Stay    or 

Abatement  of  Payment.  A  purchaser  of  realty,  who,  having 
been  advised  by  his  attorney  before  the  sale  that  after-bom 
children  of  A  would  come  in  as  remaindermen,  agreed  never- 
theless "to  take  chances"  on  that  happening  and  closed  the 
sale,  cannot  make  that  possibility  a  ground  of  rescission,  and, 
no  such  child  having  been  bom,  no  actual  loss  has  occurred,  and 
the  mere  possibility  of  loss  through  such  an  event  does  not 
entitle  him  to  a  stay  of  payment  or  abatement  pro  tanto  of  the 
purchase  price,  even  though  his  warrantor  be  conceded  to  be 
Insolvent. 

4.  REMAINDER:  To  Heirs  of  Living:  Vested.  In  case  of  limita- 
tion to  one  with  remainder  to  the  heirs  of  another  who  is  still 
living,  if  the  context  shows  that  the  term  is  used  in  a  popular 
and  not  technical  sense,  meaning  the  children  of  a  living  per- 
son, the  term  is  regarded  as  a  descriptio  personae;  and  whoever 
answers  thereto,  if  living,  may  take  the  remainder  as  a  vested 
one. 

5.  DEED:  Construction:  intent  of  Maker.  In  deeds,  as  in  wills, 
the  Intent  of  the  maker  is  the  object  of  all  construction,  and 
that  intent  Is  to  be  gathered  from  a  consideration  of  the  whole 
instrument 

«.   :   Vested   Estates   Favored   by   Law.     The  law  favors 

vested  estates,  and  the  mle  Is  that  estates  shall  be  held  to  vest 
at  the  earliest  possible  period,  unless  a  contrary  intention  is 
clearly  manifested  in  the  grant 
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7.   :   Remainder  to  "Children  and   Heirs  at  Law:"  Con- 

struct  Ion.  A  deed  conveyed  land  to  B  and  C  "for  and  during 
their  natural  life,  the  survivor  for  and  during  her  natural  life, 
and  then  unto  the  children  and  heirs  at  law  of  A,  their  heirs 
and  assigns  forever.  The  said  B  is  not  to  be  regarded  as  a 
child  or  heir  at  law  of  said  A,"  etc.  Held,  that  the  children 
of  A  took  a  vested  remainder  at  the  time  of  the  execution  and 
delivery  of  the  deed,  which  remainder  will  open  to  let  in  after- 
bom  children  of  A 

Appeal  from  Greene  Circuit  Court. — Eon.  George  W. 
Goad,  Special  Judge. 

Affibmed. 

Hamlin  <&  Seawell  for  appellants. 

The  title  was  defective  and  the  grantors  being  in- 
solvent authorized  the  relief  demanded  by  appellants. 
Rozier  v.  Graham,  146  Mo.  352 ;  Doener  v.  Doener,  161 
Mo.  399;  Emmerson  v.  Hughes,  110  Mo.  627;  Wad- 
dell  V.  Waddell,  99  Mo.  338;  Dennison  v.  Keasby,  200 
Mo.  412;  Bruce  v.  Wolfe,  102  Mo.  App.  384;  Coleman 
V.  Clark,  80  Mo.  App.  339;  Eagan  v.  Martin,  81  Mo. 
App.  676;  Thompson  v.  Dickson,  68  Mo.  App.  535; 
Whiteside  v.  Magender,  75  Mo.  App.  364;  Florida  v. 
Morrison,  44  Mo.  App.  364;  Williamson  v.  Hall,  62 
Mo.  406;  Kellog  v.  Manlin,  50  Mo.  502;  Reppy 
V.  Reppy,  46  Mo.  571;  Field  v.  Oliver,  43  Mo.  200; 
Paris  V.  Haley,  61  Mo.  453;  Luthy  v.  Woods,  1  Mo. 
App.  167;  Fox  v.  Hubbard,  79  Mo.  390. 

F.  0.  Coltrane  for  respondents. 

(1)  Plaintiffs  charge  the  defendant,  Geo.  W- 
HoUman,  with  fraud  in  selling  their  two  lots,  the  title 
to  one  of  which  they  claim  is  imperfect.  In  order  to 
entitle  the  plaintiffs  to  recover,  this  charge  must  be 
sustained  by  the  clearest  proof.  It  is  not  sufficient 
for  plaintiffs  to  show  a  failure  of  title,  but  they  must 
go  further  and  show  that  some  deceit  was  practiced 
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for  the  purpose  of  putting  them  off  their  guard,  or 
that  special  confidence  was  reposed  in  representations 
by  defendant  that  were  fraudulent,  and  that  the  agree- 
ment was  entered  into  upon  the  strength  of  such  con- 
fidence. Langdon  v.  Greene,  49  Mo.  363 ;  Hart  v.  Rail- 
road, 65  Mo.  509.  (2)  The  title  to  lot  42  is  not  imper- 
fect. The  deed  from  the  Ideal  Real  Estate  and  Ab- 
stract Company  vested  the  remainder  in  the!*  **  chil- 
dren and  heirs  at  law  of  George  W.  Hollman, '*  living 
at  the  time  of  the  execution  of  the  deed,  as  a  class. 
No  contingency  is  possible  except  that  another  child, 
or  children,  may  be  bom  unto  George  W.  Hollman, 
and  that  risk  plaintiffs  admit  they  agreed  to  assume. 
Waddell  v.  WaddeD,  99  Mo.  338;  Rothwell  v.  Jamison, 
147  Mo.  614. 

BLAIR,  C. — This  is  a  suit  by  the  purchaser  to 
rescind  an  executed  sale  of  realty.    The  petition  con- 
tains  an   alternative   prayer  for  damages 
3uit  for        and  a  vro  tanto  abatement  of  the  purchase 

Rescission  .  .„         ,.  «    «         ,         . 

of  Sale.  price.  Allegations  of  fraud,  misrepresen- 
tation of  the  title  and  insolvency  of  the 
warrantor  are  relied  upon  to  confer  jurisdiction  in 
equity.  There  is  also  a  prayer  for  the  cancellation  of 
a  deed  of  trust  executed  by  appellants  to  secure  part 
of  the  purchase  money,  injunctive  relief  against  its 
enforcement  during  the  pendency  of  the  suit  also  be- 
ing invoked. 

The  evidence  shows  that  a  preliminary  contract 
was  executed  whereby  George  W.  Hollman  agreed,  in 
consideration  of  $2900,  to  be  paid  to  him,  to  **  convey 
and  assure  to  J.  M.  Heady,  in  fee  simple,  clear  of  all 
incumbrance  whatever,  by  a  good  and  suflScient  war- 
ranty deed  and  abstract  of  title"  lots  41  and  42  in  the 
First  Inside  Addition  to  Springfield,  Missouri.  The 
title  to  lot  42  was  not  in  Hollman  but,  for  a  considera- 
tion paid,  in  part  at  least,  by  him,  had  been  conveyed 
by  a  former  owner  to  Nellie  E.  Hollman,  his  daughter. 
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and  Annie  I.  Maxfield  ''for  and  during  their  natural 
life,  the  survivor  for  and  during  her  natural  life,  and 
then  unto  the  children  and  heirs  at  law  of  George  W. 
Hollman,  their  heirs  and  assigns  forever.  The  said 
Nellie  E.  Hollman  is  not  to  be  regarded  as  a  child 
or  heir  at  law  within  the  provisions  of  this  deed  of 
said  George  W.  HoUman.  And  the  said  Ideal  Real 
Estate  and  Abstract  Company  hereby  covenants  to 
and  with  the  said  Nellie  E.  Hollman,  Annie  I.  Max- 
field  and  children  of  George  W.  Hollman,  and  their 
heirs  and  assigns  of  said  children  .  .  .  that  the 
title  of  the  premises  aforesaid  unto  them,  the  said 
Nellie  E.  Hollman,  Annie  I.  Maxfield  and  children  of 
George  W.  Hollman  and  heirs  and  assigns  of  said  chil- 
dren it  will  forever  warrant  and  defend^  except,  ^^ 
etc.  When  this  deed  was  made  Hollman  had  six  living 
children,  one  of  whom  was  Nellie  E.  Hollman,  and  all 
of  whom  were  living  at  the  time  of  the  trial.  Some  of 
them  had  children  but  they  and  their  children  con- 
stituted all  the  living  descendants  of  George  W.  Holl- 
man. Annie  I.  Maxfield,  George  W.  Hollman  and  five 
of  George  W.  Hollman 's  children  conveyed  to  the  sixth, 
Nellie  E.  Hollman,  and  she  executed  a  warranty  deed 
to  plaintiffs  for  lot  42.  This  evidently  accorded  with 
the  understanding  of  the  parties,  and  no  complaint 
was  or  is  made  because  George  W.  Hollman  was  not  a 
party  to  this  deed. 

Heady,  who  conducted  all  the  negotiations  for  the 
purchase,  testified  that  after  the  abstract  was  sub- 
mitted his  attorney  examined  it  and  told  him,  in 
George  W.  Hollman ^s  presence,  that  ''the  title  was 
good  except  one  defect ;^^  that,  under  the  deed  quoted 
from  above,  in  case  another  child  was  bom  to  Holl- 
man it  would  "come  in  for  its  part  later  on.^^  This 
defect  plaintiff  testifies  he  thereupon  "agreed  to  take 
chances  on^^  and  the  trade  was  closed.  Instead  of 
paying  the  full  purchase  price  in  cash,  however.  Heady 
paid  $1500,  and  he  and  his  wife  executed  a  deed  of 
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trust  on  lots  41  and  42  to  secure  a  balance  of  $1400. 
The  note  thus  secured  was  assigned  by  Hollman  to 
defendant  bank,  and  the  bank  was  proceeding  to  sell 
under  the  deed  of  trust  when  this  suit  was  instituted. 
There  was  no  evidence  Hollman  actually  inisrep- 
resented  the  title  in  any  way,  and  the  weight  of  the 
evidence  is  that  he  owned  real  property,  subject  to 
execution,  to  a  value  somewhat  exceeding  the  entire 
value  of  lot  42.  Heady  was  asked  by  his  counsel 
whether  Nellie  E.  Hollman  (now  Hatfield)  was  sol- 
vent, and  answered:  ''Well,  no,  sir;  she  is  not,  to 
the  best  of  my  knowledge.'^  This  was  all  the  evidence 
respecting  her  solvency. 

I.  The  evidence  does  not  suggest  bad  faith  or 
concealment,  and  the  only  representations  as  to  the 
title  are  found  in  the  contract  of  sale  and 
Vendor**  the  deed  of  conveyance.  This  is  an  ex- 
of  Title.  ecuted  contract  and  the  vendee  is  in  pos- 
session. If  it  be  conceded  the  title  is  de- 
fective, yet  a  vendor's  assertion  of  title  made  in  good 
faith  does  not  constitute  fraud.  Otherwise  **  every 
breach  of  warranty  must  be  attended  with  fraud *^ 
(Mitchell  V.  McMuUen,  59  Mo.  1.  c.  257),  and  the  rule 
that  a  vendee  in  possession  under  covenants  of  war- 
ranty from  a  solvent,  resident  grantor  is  in  the  absence 
of  fraud  remitted  to  his  covenants  for  relief  would 
be  a  palpable  absurdity.  The  questiop  is  settied. 
[Herman  v.  Hall,  140  Mo.  1.  c.  276;  Crumb  v.  Wright, 
97  Mo.  1.  c.  19;  Hart  v.  Railroad,  65  Mo.  509.] 

n.  The  insolvency  of  a  grantor  in  a  case  of  this 
kind  is  not,  of  course,  an  independent  ground  of  relief 

but  merely  a  circumstance  negativing  the 
Insolvency      adequacy  of  the  grantee's  remedy  at  law 

on  the  covenants  in  his  deed,  and,  there- 
fore, in  a  proper  case,  warranting  equitable  inter- 
position in  circumstances  in  which,  but  for  such  inter- 
position,   irreparable  loss    would    result.     [Swain  v* 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  637 

Heady  v.  Hollman. 

Burnley  &  Street,  1  Mo.  1.  c.  405.]  If  it  be  conceded 
the  evidence  sufficiently  shows  insolvency,  the  question 
in  the  case  is  whether  there  was  an  actual  or  impend- 
ing loss  against  which  equity  will  grant  relief. 

Advised  by  his  attorney  that  after-born  children 
of  George  W.  Holhnan  would  come  in  as  remaindermen 
in  lot  42,  Heady,  nevertheless,  agreed  '*to 
Taking  *^^^   chauces   ou"   that   happening   and 

Chances  on  closed  the  sale.  He  cannot  now  make 
cbUd.  ^^  that  possibility  a  ground  of  rescission, 
and,  no  such  child  having  been  born,  no 
actual  loss  has  occurred,  and  the  mere  possibility  of 
loss  through  such  an  event  does  not  entitle  him  to  a 
stay  of  payment  or  abatement,  pro  tanto,  of  the  pur- 
chase price  on  that  ground,  even  though  his  warrantor 
be  conceded  to  be  insolvent.  [Barton's  Admr.  v.  Rec- 
tor, 7  Mo.  1.  c.  528,  529;  Rawlins  v.  Timberlake,  6 
T.  B.  Monroe,  1.  c.  232,  233;  Fletcher  v.  Wilson,  Sm. 
&  M.  Ch.  1.  c.  389;  Perkins  v.  Williams,  5  Cold,  1.  c. 
513,  514;  Whitbeck  v.  Cook,  15  Johns,  483;  Farber  v. 
Blubaker  Coal  Co.,  216  Pa.  St.  1.  c.  214;  Whitworth 
V.  Stuckey,  1  Rich.  Eq.  1.  c.  410.] 

Counsel  seemingly  concede  the  correctness  of  this 
rule,  and  their  real  contention  is  that  under  the  deed 
partially  set  out  above  the  remainder  to  ''the  children 
and  heirs  at  law"  of  George  W.  Hollman,  is  contin- 
gent, whereas  all  the  ''chances''  Heady  agreed  to  take 
were  such  as  would  be  those  consequent  upon  the  exist- 
ence, under  the  deed,  of  a  vested  remainder  in  Holl- 
man's  children  as  a  class. 

It  is  conceded,  of  course,  that  if  the  grant  had 
been  to  the  named  life  tenants,  remainder  to  the  chU- 
dren  of  George  W.  Hollman,  the  remainder  would  have 
been  vested;  but  it  is  contended  that  the  words  "the 
■children  and  heirs  at  law  of  George  W.  Hollman"  em- 
brace two  classes,  i.  e.  (1)  children  and  (2)  heirs  at 
law;  that  each  of  these  classes  takes  a  one-half  inter- 
-est  in  remainder  and,  since  the  living  have  no  heirs. 
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as  to  one-half  the  fee  after  the  life  estate  the  remain- 
der is  contingent;  that  the  children  might,  by  surviv- 
ing their  father,  also  take  as  heirs  but  their  deeds 
executed  before  the  life  estate  has  fallen  in  would  not 
convey  their  interests  as  such.    So  runs  the  argument. 

It  is  well  settled  that  in  a  case  of  limitation  to  one 
with  remainder  to  the  heirs  of  another  who  is  still 
living  (as  in  this  case)  if  *Hhe  context 
Remain<*cp  shows  that  the  term  is  used  in  a  popular 
Living.  and    not   technical    sense,    meaning   the 

children  of  a  living  person  .  .  .  the 
term  is  regarded  as  a  descriptio  personae;  and  who- 
ever answers  thereto,  if  living,  may  take  the  remainder 
as  a  vested  one.''  [2  Washburn  on  Real  Property 
(6  Ed.),  sec.  1565;  Fanning  v.  Doan,  128  Mo.  1.  c.  329.] 
It  is  argued,  however,  that  the  use  in  the 
Intent  of  deed  of  both  the  terms,  ''children''  and 
of  Deed.  ''heirs  at  law,"  necessarily  discloses  an  in- 
tent to  use  them  in  different  senses.  In 
deeds  as  in  wills  the  intent  of  the  maker  is  the  object 
of  all  construction  (Tindall  v.  Tindall,  167  Mo.  1.  c. 
224),  and  that  intent  is  to  be  gathered  from  a  con- 
sideration of  the  whole  instrument.  [Roberts  v. 
Grume,  173  Mo.  1.  c.  579,  580.] 

It  is  to  be  kept  in  mind  also,  that  ''the  law  favors 
vested  estates  and  the  rule  is  that  estates  shall  be  held 
to  vest  at  the  earliest  possible  period  unless 
The  Law  ^  contrary  intention  is  clearly  manifest  in 
Vested  the  grant."  [Tindall  v.  Tindall,  supra,  1.  c. 
Estatei.  225;  2  Washbum  on  Real  Property  (5  Ed.), 
sec.  1544.] 

In  the  case  of  Waddell  v.  Waddell,  99  Mo.  338,  the 
grant  was  to  John  J.  Waddell  for  life  "and  on  the 
death  of  said  John  J.  Waddell,  the  title,  in  fee  simple, 
to  go  and  vest  in  the  children  and  heirs  at  law  of  the 
said  John  J.  Waddell,  equally,  to  be  divided  between 
them  as  tenants  in  common.'* 
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This  court  in  that  case  held:    **The  words  *  chil- 
dren and  heirs  at  law'  as  used  in  the  deed  must  be 
construed  as  constituting  a  class,''  and 
Vested  that  the  remainder  vested  in  the  chil- 

dren living  at  the  time  of  the  execution 
and  delivery  of  the  deed  but  that  such  remainder 
would  open  and  let  in  such  of  the  class  as  might  come 
into  existence  during  the  existence  of  the  particular 
estate,  i.  e.,  that  *'all  of  the  children  of  John  J.  Wad- 
dell,  whether  living  at  the  time  of  the  execution  of  the 
deed  or  born  subsequently  thereto,  were  equal  sharers 
in  the  land  conveyed  .  .  .  and  took  thereby  a 
vested  estate  in  remainder." 

In  the  instant  case  an  examination  of  the  deed  in 
question  in  the  light  of  that  decision  and  the  princi- 
ples above  stated  reveals  ample  reason  for  the  con- 
clusion that  the  word  ''children"  and  the  words 
''heirs  at  law,"  as  employed  therein,  are  used  as 
synonyms  and  the  whole  intended  to  designate  the 
children  of  George  W.  Hollman  as  remaindermen. 
While  the  first  designation  of  the  remaindermen  is 
"the  children  and  heirs  at  law"  of  Hollman,  yet  the 
covenants  of  warranty  run  only  to  the  children  of 
Hollman,  their  heirs  and  assigns.  In  view  of  the  fact 
that  this  deed  was  executed  by  a  stranger  for  a  valu- 
able consideration  paid,  at  least  in  part,  by  George  W. 
Hollman,  the  omission  of  covenants  of  warranty  to  the 
"heirs  at  law"  of  George  W.  Hollman  is  difficult  of 
explanation  if,  as  contended,  the  words  "heirs  at  law," 
were  intended  to  designate  a  class  of  beneficiaries  in 
remainder  separate  and  distinct  from  the  "children" 
of  George  W.  Hollman.  Further,  the  deed  excludes 
Nellie  E.  Hollman  from  participation  in  the  remain- 
der, and  the  language  employed  for  that  purpose  is 
that  she  "is  not  to  be  regarded  as  a  child  or  heir  at 
law  within  the  provisions  of  this  deed  of  George  W. 
Hollman."    If  the  hypothesis  that   "children"   and 


Digitized  by 


Google 


640        SUPREME  COUBT  OF  MISSOURI, 

Heady  v.  Hollman. 

*' heirs  at  law^^  designate  distinct  classes  of  benefi- 
ciaries be  accepted,  then  the  exclusion  of  Nellie  E. 
Hollman  wonld  have  been  fully  accomplished  by  lan- 
guage excluding  her  from  participating  as  one  of 
George  W.  Hollman  ^s  *' children.  ^^  The  use  of  the 
words  *'or  heirs  at  law^^  in  the  clause  excluding  her 
is  without  meaning  except  on  the  theory  that  the  word 
*' children^*  and  the  words  '* heirs  at  law'^  had  been 
employed  as  synonymous  and  were  repeated  in  the 
same  sense.  This  is  true  unless  the  deed  be  inter- 
preted to  mean  that  the  children  living  at  the  time  of 
the  execution  and  delivery  of  the  deed  were  to  take  as 
members  of  the  class  **  children  ^^  and,  in  case  they  sur- 
vived the  life  tenants,  were  again  to  take  an  additional 
distinct  interest  as  *' heirs  at  law.^^  This  construction 
of  the  deed  would  be  productive  of  such  singular  con- 
sequences that  only  clear  language  could  induce  its 
adoption.  The  context  clearly  warrants,  in  this  rase, 
the  same  conclusion  reached  in  Waddell  v.  Waddell, 
supra. 

Something  is  said  as  to  the  eflect  of  tlie  word 
*'then^^  introducing  the  phrase  designating  the  re- 
maindermen. It,  or  an  equivalent  expression,  is  usu- 
ally employed  in  a  grant  of  this  kind  and  the  effect 
is  to  denote  the  time  when  the  remaindermen  are  to 
have  possession,  not  to  postpone  the  vesting  of  their 
interests.  [Rodney  v.  Landau,  104  Mo.  1.  c.  258;  Bow- 
ers V.  Porter,  21  Mass.  1.  c.  210.] 

From  these  considerations  and  the  favor  with 
which  the  law  regards  the  vesting  of  estates  it  follows, 
as  in  the  Waddell  case,  that  the  children  of  George  W. 
Hollman  took  a  vested  remainder  at  the  time  of  the 
execution  and  delivery  of  the  deed  in  question,  which 
remainder  will  open  to  let  in  after-bom  children  of 
Hollman ;  that  the  interests  of  all  living  children  have 
been  acquired  (so  it  is  conceded)  by  appellants  and, 
as  to  children  hereafter  born  appellants  have  no  right 
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to  equitable  relief  in  view  of  the  agreement  discussed 
in  a  preceding  portion  of  this  paragraph. 

The  judgment  is  aflBrmed.    Brown,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Blaib, 
C,  is  adopted  as  the  opinion  of  the  court.  All  of  the 
judges  concur,  except  Bond,  J,,  who  takes  no  part. 


JOSEPHINE  BENSBERG  et  al.  v.  WASHINGTON 
UNIVERSITY  et  al..  Appellants. 

Division  One,  June  28,  1913. 

X    WILL  CONTEST:    Burden  of  Proof:   Prima-facie  Case.     The 
burden  Is  upon  the  proponents  of  a  will  to  show  that  the  testator 
was  of  sound  mind,  and  such,  proof  is  a  requisite  of  their  prima- 
facie  case,  although  they  may  be  aided  therein  by  proof  Intro- 
,  duced  by  contestants. 


2.  :  Testamentary  Capacity:  Clironic  Alcoholism:  Delu- 
sions. Held,  that  there  was  evidence  tending  to  prove  that 
testator  was,  when  he  made  his  will,  suffering  from  delusions 
caused  by  chronic  alcoholism,  and  the  issue  of  testamentary 
capacity  was  for  the  jury. 

Appeal  from'  St.  Louis  City  Circuit  Court. — Eon. 
Virgil  Rule,  Judge. 

Affibmed. 

Elioji,  Chaplin,  Blayney  £  Bedal,  for  appellant, 
Washington  University. 

(1)  Where  an  issue  of  fact  is  raised  and  the  tes- 
timony in  support  of  said  issue  is  all  on  one  side  and 
uncontradicted,  still  the  question  must  be  referred  to 
the  jury,  who  are  the  triers  of  fact  and  who  must  pass 
upon  the  credibility  of  the  witnesses.  Dalton  v.  Pop- 
lar Bluff,  173  Mo.  39;  Printz  v.  MiUer,  135  S.  W.  19; 
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Gordon  v.  Burriss,  141  Mo.  602.  However,  there  is  au- 
thority to  the  contrary,  that  where  the  evidence  is 
undisputed,  is  one  way,  and  is  of  such  brand  of  co- 
gency that  but  one  just  conclusion  can  be  drawn,  the 
court  may  deal  with  it  as  a  matter  of  law.  Comovski 
V.  Transit  Co.,  207  Mo.  273;  Howard  v.  Hurst,  131 
S.  W.  1.  (2)  Where  an  issue  is  raised  in  a  will  con- 
test on  the  execution  of  the  will,  and  the  testimony 
pertaining  to  the  execution  was  uncontradicted,  the 
court  declined  to  pass  upon  the  question  in  one  case 
as  to  whether  the  trial  court  could  properly  have  di- 
rected the  verdict  of  the  jury  on  that  issue.  Gordon 
V.  Burriss,  141  Mo.  602.  The  practice  of  so  doing  has 
been  followed,  and  approved,  however.  Schierbaum  v. 
Schemme,  156  Mo.  1;  Southworth  v.  Southworth,  173 
Mo.  59;  Teckenbrock  v.  McLaughlin,  209  Mo.  533; 
Beyer  v.  Schlenker,  131  S.  W.  465.  (3)  Whatever  the 
correct  rule  may  be,  there  is  no  occasion  to  leave 
the  question  for  decision  to  the  jury  where,  during  the 
trial,  the  issue  is  waived  and  the  facts  of  execution 
are  admitted.  Gordon  v.  Burriss,  141  Mo.  615;  Mon- 
roe V.  Railroad,  135  S.  W.  1016.  (4)  When  one  of 
the  witnesses  to  a  will  is  dead,  proof  of  the  execution 
of  said  will  is  made  by  evidence  of  the  handwriting 
of  the  testator  and  of  the  deceased  witness,  and  of 
such  other  circumstances  as  would  be  suflBcient  to  prove 
such  will  on  a  trial  at  common  law.  R.  S.  1909,  sec. 
552.  (5)  The  attestation  of  a  subscribing  witness  to 
a  document  may  be  used  when  the  attester  is"  unavail- 
able as  evidence  of  the  document's  execution,  and  the 
attesting  signature  need  not  be  accompanied  by  an  at- 
testation clause.  The  fact  of  attestation  is  a  testi- 
monial assertion  that  all  of  the  facts  required  to  be 
done  pertaining  to  the  executibn  have  been  done.  1 
Wigmore  on  Evidence,  sees.  1505-1514.  (6)  Nor  can 
contestants  raise  the  point  that  there  is  no  proof  that 
the  deceased  attesting  witness  signed  in  the  presence 
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of  the  testator,  since  they  in  fact  admit  such  to  have 
been  the  fact  when  they  admit  that  said  deceased  wit- 
ness was  an  attesting  witness.  (7)  The  legal  test  of 
the  requisite  mental  capacity  to  make  a  valid  will  is 
measured  by  the  following  rule:  One  must  have  ca- 
pacity to  comprehend  all  of  his  property  and  all  of 
the  persons  who  reasonably  come  within  the  range  of 
his  bounty,  and  have  sufficient  intelligence  to  under- 
stand his  ordinary  business,  and  to  know  what  disposi- 
tion he  is  making  of  his  property.  Holton  v.  Cochran, 
208  Mo.  410.  (8)  Proof  of  delusions  or  hallucina- 
tions entertained  by  a.  testator  is  no  evidence  of  lack  of 
testamentary  capacity  unless  such  delusions  or  halluci- 
nations relate  to  his  property  and  the  will  itself  is  a 
direct  result  of  partial  insanity  or  monomania  indi- 
cated by  such  delusion  or  hallucination.  Benoist  v. 
Murrin,  58  Mo.  307. 

Rassieur,  Kammerer  S  Rassieur  and  Schnur^ 
macher  &  Rassieur  for  respondents. 

(1)  Where  there  is  an  issue  as  to  whether  the 
will  was  properly  executed  and  attested,  the  burden 
rests  upon  the  proponents  to  establish  due  execution, 
and  even  though  there  is  no  countervailing  testimony, 
the  question  must  be  submitted  to  the  jury.  It  is  the 
province  of  the  jury  to  pass  on  the  credibility  of  the 
witnesses.  Gordon  v.  Burris,  141  Mo.  602;  Cowan  v. 
Shaver,  197  Mo.  203;  Dalton  v.  Poplar  Bluff,  173  Mo. 
39 ;  Prince  v.  Miller,  135  S.  W.  196.  (2)  If  at  the  time 
of  the  execution  of  the  will  the  testator  did  not  have 
sufficient  mental  capacity  to  understand  what  he  was 
doing,  or  to  comprehend  the  nature,  extent  or  value  of 
his  property,  or  who  would  be  the  natural  objects  of 
his  bounty,  then  he  did  not  have  mental  capacity  suffi- 
cient to  make  a  will.  Crum  v.  Crum,  231  Mo.  626. 
(3)  Where  a  new  trial  is  sought  on  the  ground  of 
newly  discovered  evidence,  and  such  evidence  is  very 
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material,  and  not  merely  cumulative,  and  the  party- 
seeking  the  new  trial  was  not  guilty  of  laches  in  the 
matter,  a  new  trial  should  be  granted.  Investment 
Co.  V.  Hoyt,  164  Mo.  140. 

BROWN,  C— This  suit  was  brought  May  15, 
1907,  in  the  circuit  court  for  the  city  of  St.  Louis,  to 
Will  c«  contest  the  will  of  Charles   Seitz,  who 

will  contes  .    ^.^^  ^  ^^^^  ^.^^^  February  1,  1907.    The 

petition  is  as  follows : 

''Josephine  Bensberg  and  Laura  Seitz,  Plaintiffs, 

vs. 
Washington  University,  a  Corporation,  German  Gen- 
eral Protestant  Orphans  Home,  a  Corporation, 
Missouri  Historical  Society,  a  Corporation,  and 
Wm.  J.  Murray  and  the  St.  Louis  Union  Trust 
Company,  a  Corporation,  Executors  of  the  Last 
Will  of  Charles,  Seitz,  Deceased,  Defendants. 
''Plaintiffs  aver  that  at  the  times  hereinafter  re- 
ferred to  the  defendant.  Washington  University  was 
and  is  a  corporation,  duly  incorporated  under  the  laws 
of  Missouri;  the  defendant  German  General  Protest- 
ant Orphans  Home  was  and  is  a  corporation,  duly  or- 
ganized under  said  laws ;  the  defendant  Missouri  His- 
torical Society  was  and  is  a  corporation  duly  organ- 
ized under  the  said  laws,  and  the  defendant  St.  Louis 
Union  Trust  Company  was  and  is  a  corporation  duly 
organized  under  said  laws. 

"Plaintiffs  further  allege  that  they  are  the  only 
children  and  sole  heirs-at-law  of  Charles  Seitz,  late  of 
the  city  of  St.  Louis  aforesaid,  who  departed  this  life 
on  the  1st  day  of  February,  1907.  That  after  the  death 
of  said  Charles  Seitz,  deceased,  to-wit,  on  February  5, 
1907,  an  instrument  in  writing,  bearing  date  the  31st 
day  of  May,  1905,  purporting  to  be  the  last  will  and 
testament  of  said  Charles  Seitz,  but  which  was  not, 
in  fact,  his  last  will,  was  presented  to  the  probate 
court  of  the  city  of  St.  Louis  for  probate  by  the  de- 
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fendants  and  alleged  by  them  to  be  the  last  will  and 
testament  of  said  Charles  Seitz  and  said  instrument 
was  by  said  probate  court  on  said  day  duly  admitted 
to  probate. 

*'That  said  instrument  is  in  words  and  figures  as 
follows,  to-wit: 

^*  *I,  Charles  Seitz,  of  the  city  of  St.  Louis,  State 
of  Missouri,  of  sound  mind  and  memory,  do  make,  de- 
clare and  publish  .this,  my  last  will  and  testament, 
hereby  revoking  all  other  wills  and  testaments  hereto- 
fore made  by  me. 

*^  *  After  the  payment  of  my  just  debts  and  fu- 
neral expenses,  I  give,  devise  and  bequeath  to  the  Ger- 
man General  Protestant  Orphans^  Society  of  No.  4447 
Natural  Bridge  Road  of  the  city  of  St.  Louis,  one  thou- 
sand dollars  ($1000) ;  Missouri  Historical  Society,  No. 
1600  Lucas  Place,  of  the  city  of  St.  Louis,  one  thou- 
sand dollars  ($1000),  and  the  balance  of  my  estate  of 
which  I  may  die  seized,  possessed  or  entitled,  whether 
real,  personal  or  mixed,  wheresoever  situated  and 
whatever  nature,  in  equal  parts,  share  and  share  alike, 
in  fee  simple,  absolute  to  my  two  children  Josephine 
and  Laura  Seitz,  and  in  case  of  the  death  of  either  of 
my  two  children  without  heirs  of  their  body,  to  the 
Washington  University  of  the  city  of  St.  Louis.  I 
direct  and  require  that  any  and  all  real  estate  held  by 
anyone  in  trust  for  me  shall  be  at  once  conveyed  and 
transferred  to  my  aforesaid  children  in  absolute. 

*'  *I  appoint  herewith  my  friend  William  J.  Mur- 
ray and  the  St.  Louis  Union  Trust  Co.  of  the  city  of 
St.  Louis  to  execute  my  last  will  and  testament. 

**  ^In  witness  whereof  I  have  hereunto  set  my  hand 
and  afiixed  my  seal  this  31st  day  of  May,  1905. 

'* Charles  Seitz.    (Seal) 

'*  *The  above  and  foregoing  instrument  of  writing 
was  this  31st  day  of  May,  1905,  signed,  sealed  by  the 
above  named  Charles  Seitz  as  and  for  his  last  will 
and  testament  in  our  presence  of  each  of  us  who  at 
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his  request  and  in  his  presence  have  hereunto  set  our 
names  as  attesting  witnesses  thereof. 

*'  'John  Rueckebt, 
**  *Chbist  a  Stadleb. 

"  *It  is  further  my  wish  and  desire  that  after  my 
demise  I  be  buried  beside  the  remains  of  my  dear 
mother  in  Bellefontaine  Cemetery  of  St.  Louis,  being 
lot  No.  4413  of  said  cemetery. 

'*  'Also  that  a  suitable  monument  to  be  placed  on 
said  lot  not  to  exceed  the  cost  of  five  thousand  dol- 
lars. 

'*  'Charles  Seitz.' 

"That  the  original  of  said  pretended  will  is  on 
file  among  the  records  of  said  probate  court.  That 
said  Charles  Seitz  was  at  the  time  of  his  demise  pos- 
sessed of  a  large  amount  of  real  estate  in  the  City 
of  St.  Louis  of  the  value  of  about  forty-five  thousand 
dollars,  having  an  annual  rental  value  of  about  four 
thousand  dollars,  and  of  personal  estate  of  the  value 
of  about  sixty  thousand  dollars,  all  of  which,  except- 
ing one  thousand  dollars  given  to  the  defendant  Ger- 
man General  Protestant  Orphans  Home  under  the 
name  'German  General  Protestant  Orphans  Society 
of  No.  4447  Natural  Bridge  Road  of  the  City  of  St. 
Louis'  and  one  thousand  dollars  given  to  the  defend- 
ant Missouri  Historical  Society,  was  by  said  alleged 
will  intended  to  be  wrongfully  devised  and  bequeathed 
to  said  defendant  Washington  University  in  case 
either  of  the  children  aforesaid  of  said  Charles  Seitz 
(the  plaintiffs  herein)  died  without  leaving  children 
of  her  body. 

"Plaintiffs  further  state  that  defendants  Wm.  J. 
Murray  and  the  St  Louis  Union  Trust  Company,  who 
were  named  as  executors  in  said  pretended  will,*  have 
duly  qualified  as  such  thereunder  and  letters  testa- 
mentary were  issued  to  them  by  said  probate  court 
and  they  are  now  acting  as  such  executors  and  have 
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taken  possession  of  said  estate  in  the  execution  of 
said  pretended  will  and  are  now  in  charge  thereof. 

*^ Plaintiffs  further^  state  that  said  instrument 
purporting  to  be  the  last  will  and  testament  of  said 
Charles  Seitz  was  not  and  is  not  the  free  act  and  deed 
of  said  Charles  Seitz  and  was  not  and  is  not  his  last 
will  and  testament;  that  said  pretended  will  is  ab- 
solutely null  and  void,  by  reason  of  the  following 
facts,  which  plaintiffs  allege,  to-wit: 

*'lst.  That  said  instrument  was  not  executed  by 
said  Charles  Seitz  as  his  last  will,  or  by  any  person 
by  his  direction  and  in  his  presence  and  that  the  same 
was  not  attested  as  and  for  his  last  will  by  at  least 
two  competent  witnesses,  subscribing  their  names  to 
the  said  instrument  in  the  presence  of  said  Charles 
Seitz  and  in  the  presence  each  of  the  other. 

'*2nd.  That  said  Charles  Seitz  was  not,  on  or 
about  the  31st  day  of  May,  1905,  the  date  when  said 
instrument  purports  to  have  been  signed,  and  was  not 
for  many  years  prior  thereto,  of  sound  and  disposing 
mind ;  that  about  fifteen  years  before  his  death  he  be- 
gan to  be  affected  by  alcoholic  dementia,  caused  by 
excessive  indulgence  in  alcoholic  stimulants,  which 
generally  impaired  his  health  of  body  and  mind 
thereafter  and  up  to  the  time  of  his  death;  that  he 
continued  such  excessive  use  of  alcoholic  stimulants 
from  tiine  to  time  and  thereby  still  further  weakened 
both  mind  and  body;  that  in  consequence  of  his  saiil 
physical  and  mental  disease,  said  Seitz,  at  said  date, 
to-wit,  May  31,  1905,  and  for  a  long  time  prior  there- 
to, had  been  so  weak  and  infirm  in  body  and  mind 
that  he  was  unable  to  attend  to  his  ordinary  affairs 
and  was  wholly  dependent  upon  others  for  the  man- 
agement of  the  same,  and  by  reason  of  his  physical 
and  mental  condition  the  mind  of  said  Charles  Seitz 
was  affected  to  such  an  extent  that  he  was  at  no  time 
entirely  rational,  and  that  he  had  not  on  the  31st 
day  of  May,  1905,  the  date  when  said  alleged  will  is 
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said  to  have  been  executed,  suflBcient  mental  capacity 
to  comprehend  and  understand  the  property  he  then 
possessed  nor  the  persons  who  were  the  natural  ob- 
jects of  his  bounty,  nor  could  he  understand  the  mean- 
ing or  effect  of  said  paper  which  purports  to  be  a  will, 
nor  what  disposition  was  thereby  made  of  his  prop- 
erty, nor  its  effect  upon  these  plaintiffs,  who  were  his 
sole  heirs  at  law. 

'* Wherefore,  plaintiffs  allege  that  said  instru- 
ment above  referred  to,  purporting  to  be  the  last  will 
and  testament  of  said  Charles  Seitz,  deceased,  is  not 
his  last  will  and  testament,  and  they  therefore  pray 
that  said  instrument  be  adjudged  and  decreed  to  be 
absolutely  null  and  void,  and  that,  to  that  end,  an 
issue  be  made  up  whether  or  not  said  writing  pro- 
duced and  admitted  to  probate  as  aforesaid  be  the 
last  wijl  and  testament  of  said  Charles  Seitz,  de- 
ceased, and  plaintiffs  further  pray  judgment  against 
said  defendants  for  their  costs  and  for  such  other 
relief  as  may  be  meet  and  proper  in  the  premises.'* 

The  defendant  Orphans  Home  filed  answer,  but 
withdrew  it  before  the  trial  and  let  judgment  go 
against  it  nihil  dicit.  The  other  defendants  answered 
putting  in  issue  the  allegations  of  the  petition  and 
propounding  the  will.  At  the  trial  the  defendants 
introduced  Mr.  Christopher  A.  Stadler,  one  of  the 
witnesses  to  the  will,  who  testified  that  he  was  a  col- 
lector for  the  Murray-Hayden  Realty  Company  and 
had  been  for  seven  years,  and  that  during  that  time 
he  had  known  Mr.  Charles  Seitz,  who  had  a  desk  in 
the  oflBce  of  the  company,  and  that  he  saw  him  from 
three  to  four  times  a  day.  As  collector  for  the  com- 
pany he  collected  rents  from  buildings  that  Mr.  Seitz 
was  interested  in.  On  May  31,  1905,  the  witness  came 
in,  and  was  told  by  Mr.  Kueckert,  the  bookkeeper, 
who  was  staying  in  the  front  office,  that  Mr.  Seitz 
desired  to  see  him.  He  went  back  to  the  rear,  and 
found  him  sitting  at  his  desk.    He  had  the  will  pre- 
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pared  in  his  own  handwriting,  and  signed  by  himself 
at  the  bottom  of  the  body  of  the  will  on  the  first  sheet, 
while  the  name  of  Mr.  John  Rueekert,  the  bookkeeper, 
appeared  signed  to  the  attestation  at  the  bottom  of 
the  same  sheet  in  his  own  handwriting.  The  witness, 
at  Mr.  Seitz's  request,  took  the  pen  of  the  latter  and 
signed  his  name  under  that  of  Mr.  Rueekert  On  the 
next  sheet  was  written  the  paragraph  relating  to  the 
testator's  burial  and  monument  and  signed  by  Mr. 
Seitz.  At  the  time  Mr.  Seitz  asked  the  witness  to 
sign  the  paper  he  stated  that  it  was  his  will.  The 
following  questions  were  then  asked  the  witness  by 
defendants  and  answered. 

'*Q.  I  will  ask  you  what  was  the  mental  condi- 
tion of  Charles  Seitz  at  the  time  he  requested  you  to 
sign  this  paper  as  his  will  and  you  signed  it?  A.  He 
had  been  drinking  prior  to  that  day. 

*'Q.  Just  answer  the  question.  What  was  his 
mental  condition  t  A.  He  looked  all  right  to  me. 
He  looked  as  though  he  was  able  to  transact  business.'^ 

He  stated  on  cross-examination  that  he  did  not 
see  either  the  testator  or  Mr.  Rueekert  sign  the  will 
and  that  Mr.  Rueekert  said  nothing  about  it.  He 
merely  said  that  Mr.  Seitz  desired  to  see  him.  Wit- 
ness did  not  see  the  part  written  on  the  second  sheet. 
He  said  that  sometimes  Mr.  Seitz  would  be  absent 
from  his  place  of  business  for  days  or  a  week,  at 
which  times  he  would  usually  be  on  a  drunk.  This 
would  occur  two  or  three  times  a  year  and  last  from 
three  to  four  weeks,  during  which  time  he  was  of  a 
wandering  disposition.  He  would  wander.  His  mem- 
ory seemed  wandering.  He  would  see  things  that  did 
not  exist,  point  to  people  about  to  break  into  his  safe 
when  there  were  no  people  and  would  say  do  you  see 
those  men  at  my  fe.  These  things  would  happen 
before  he  would  get  into  the  hospital.  When  he  asked 
witness  to  sign  the  will  bis  eyes  looked  glassy  but 
he  looked  all  right.    There  were  often  times  when  he 
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was  not  right  when  witness  thought  he  was.  On  the 
day  before  the  signing  of  the  will  he  was  drinking 
and  left  the  office.  He  afterward  went  to  MuUanphy 
Hospital.  On  the  day  the  witness  signed  the  will  his 
eyes  were  glassy  and  he  looked  as  though  he  might 
have  been  wandering  at  the  time,  but  still  there  were 
often  times  when  he  looked  that  way.  The  witness 
was  a  warm  friend  of  Mr.  Seitz  and  had  been  for 
years  before  he  died.  He  did  not  do  much  business 
himself.  All  he  did  was  to  make  entries  in  his  ledger, 
and  carried  his  liquor  like  a  man.  When  under  the 
influence  of  liquor  you  could  notice  it  a  great  deal  in 
his  talk.  He  was  more  loquacious  then  and  would 
keep  on  at  one  subject  for  hours  at  a  time.  After 
introducing  evidence  of  the  handwriting  of  Rueckert 
as  a  witness  the  defendants  rested. 

The  evidence  presented  by  the  contestants  tended 
to  show  that  the  testator  during  his  lifetime  had  ac- 
cumulated considerable  property,  consisting  of  St. 
Louis  real  estate  and  investment  securities.  He  had 
been  married,  and  the  two  plaintiffs,  Mrs.  Bensberg, 
who  was  married  to  Mr.  Arthur  Bensberg  in  1900 
and  has  since  been  known  by  that  name,  and  Miss 
Laura  Seitz,  were  the  children  of  the  marriage  and 
are  his  sole  heirs.  Mrs.  Seitz  obtained  a  divorce 
from  him  in  1883,  when  she  executed  to  him  a  release 
of  her  right  and  interest  in  all  his  property,  present 
and  prospective.  Although  of  limited  education  he 
was  a  great  reader  of  historical  works  and  was  a 
member  of  the  Missouri  Historical  Society  and  the 
St.  Louis  Mercantile  Library.  He  had  been  a  book- 
keeper and  accountant,  and  was  a  fine  penman.  This 
is  indicated  by  the  will  itself  which  was  written  by 
him,  and  is  an  excellent  specimen  of  penmanship. 
His  alcoholic  history  furnishes  the  principal  material 
for  this  case.  It  comes  into  the  record  in  1893,  when 
he  came  as  a  patient  to  St.  Vincent  Asylum  for  the 
Insane  suffering  from  *' acute  alcoholism''  or  ** de- 
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lirium  tremens,''  and  remained  about  a  week,  during 
which  he  was  treated  for  that  disease.  He  came 
again  to  the  same  institution  several  times  in  1894 
aflBicted  with  the  same  trouble,  and  again  several 
times  in  1895.  During  the  most  of  March  and  April, 
1897,  he  was  in  the  same  institution  suffering  from 
delirium  tremens  and  alcoholic  dementia  with  hal- 
lucinations. It  is  explained  in  the  evidence  that  alco- 
holism is  a  disease  brought  on  by  the  excessive  use 
of  alcohol;  that  it  is  progressive,  and  repeated  at- 
tacks bring  about  the  inevitable  result  of  delirium 
tremens  and  that  delirium  tremens  brings  about  de- 
mentia which  is  a  form  taken  or  result  produced  by 
chronic  alcoholism.  The  acute  attacks  are  char- 
acterized by  hallucinations  and  delusions,  and  weak- 
ening of  the  powers,  physical,  mental  and  moral.  The 
hallucinations  passed  away  but  the  delusions  con- 
tinued. In  the  language  of  an  expert  witness,  **One 
attack  of  delirium  tremens  impairs  the  mental  facul- 
ties. Subsequent  attacks  begin  a  progressive  impair- 
ment of  these  mental  faculties;  not  only  the  mental 
faculties,  but  the  moral  and  the  physical  energies.'' 
After  the  first  attack  the  patient  is  not  normal.  The 
mental,  physical  and  moral  impairment  is  progress- 
ive; **  constantly  weakening,  constantly  deteriorat- 
ing." Hallucinations  are  tricks  of  the  senses.  One 
may  see  in  delirium  tremens  spiders,  serpents  or  bugs 
where  there  are  no  such  things.  Delusions  are  false 
beliefs,  as  when  one  believes  that  another  is  his  enemy 
or  that  he  is  pursued  by  persons  who  are  trying  to  do 
him  harm,  or  that  he  is  the  object  of  persecution  or 
is  being  poisoned.  The  hallucinations  pass  away  but 
the  delusions  remain. 

Among  the  delusions  attributed  in  the  evidence  to 
Mr.  Seitz  was  that  he  was  persecuted — ^that  he  had  no 
friends,  or  that  they  were  trying  to  do  him  up,  or 
get  his  money.  A  physician  who  had  known  him  for 
fifteen  years,  and  was  called  in  consultation  during 
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the  attack  from  which  he  died,  stated  that  he  had 
been  afflicted  with  chronic  alcoholism  during  the 
whole  time  he  had  known  him;  that  this  is  a  definite 
disease  progressive  in  its  nature;  that  repeated  at- 
tacks led  to  chronic  alcoholism,  the  inevitable  result 
of  which  is  dementia.  Mr.  William  J.  Murray,  presi- 
dent of  the  Murray-Hayden  Realty  Company  where 
Mr.  Seitz  had  his  desk,  and  an  executor  named  in  the 
will,  testified  that  when  Mr.  Seitz  had  been  drinking 
hard  for  a  week  or  ten  days  he  would  have  him  put 
in  Mullanphy  Hospital,  to  which  his  patronage  in  that 
respect  seems  from  the  evidence  to  have  been  trans- 
ferred from  St.  Vincent;  that  he  started  in  drinking 
about  the  first  week  in  May,  1905;  that  he  saw  him 
drunk  on  the  30th  of  that  month  and  saw  him  at  the 
office  on  the  31st,  the  date  the  will  was  made,  bloated 
from  drink,  but  noticed  jQothing  unusual  in  his  con- 
duct. That  he  had  his  tickets  and  was  to  sail  for 
Europe  on  June  3rd,  but  the  witness  had  them  changed 
to  June  17th  and  had  Seitz  put  in  the  hospital  on 
June  10th  and  taken  out  on  the  16th.  He  was  not 
then  in  a  fit  condition  to  sail,  and  his  tickets  were 
changed  to  the  24th,  and  he  sailed  on  that  day.  This 
witness  stated  positively  that  his  condition  was  bad 
and  that  he  was  of  unsound  mind  at  the  time  of  and 
prior  to  the  making  of  the  will. 

Dr.  Hermann,  who  had  been  in  charge  of  the 
St.  Vincent  Hospital  as  medical  superintendent  ever 
since  1891,  testified  that  he  was  called  in  consulta- 
tion by  Mr.  Murray  and  saw  Mr.  Seitz  at  the  Mul- 
lanphy Hospital  before  his  death ;  that  he  died  at  that 
time  of  chronic  alcoholism  from  which  he  had  suffered 
to  witness'  knowledge  from  the  year  1893  to  the  date 
of  his  death,  that  in  his  opinion  the  condition  of  his 
mind  was  progressively  worse,  progressively  deteri- 
orating during  all  that  time  and  up  to  the  time  of  his 
death,  and  that  he  did  not  think  that  on  May  31,  1905, 
the  time  when  he  made  the  will,  that  he  had  sufficient 
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mind  to  apprehend  what  he  was  about  to  do,  nor  the 
property  he  was  about  to  dispose  of,  the  parties  to 
whom  he  was  giving  it  and  the  relation  they  sus- 
tained to  him,  nor  to  remember  exactly  what  his 
duties  were  towards  his  relations  and  the  property 
that  he  gave. 

At  the  close  of  the  evidence  the  court  instructed 
the  jury  to  find  that  the  paper  writing  propounded 
was  the  last  will  and  testament  of  Charles  Seitz;  to 
which  the  contestants  duly  excepted.  The  jury  re- 
turned a  verdict  accordingly.  The  contestants  there- 
upon filed  in  due  time  their  motion  for  a  new  trial, 
complaining,  among  other  things,  of  the  action  of 
the  court  in  giving  the  peremptory  instruction. 

They  also  filed  in  due  time  an  amendment  or  sup- 
plemental motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  accompanied  by  affidavits 
of  diligence  and  the  affidavit  of  Edmund  G.  Murray, 
the  newly  discovered  witness,  stating  that  on  the 
morning  of  May  31,  1905,  he  came  to  the  office  and 
found  Mr.  Seitz  engaged  in  writing  the  will  by  copy- 
ing from  another  paper.  That  he  thought  there  was 
a  man  in  the  front  part  of  the  office  trying  to  get  into 
his  safe,  and  witness,  to  allay  his  fears,  closed  the 
partition  door.  He  then  showed  the  witness  the  will 
and  asked  him  to  sign  it,  which  the  witness  refused 
because  he  did  not  think  Seitz  knew  what  he  was 
about.  He. afterward  saw  both  Eueckert  and  Stadler 
sign  it.  This  motion  was  sustained  by  the  court  in  the 
following  order. 

*'Now,  at  this  day  the  court  having  duly  con- 
sidered plaintiff's  motion  for  a  new  trial  heretofore 
filed  and  submitted  herein,  doth  order  that  said  mo- 
tion be  and  the  same  is  hereby  sustained  for  the 
reason  that  the  court  erred  in  its  instruction  to  the 
jury  and  that  the  verdict  and  judgment  entered  herein 
on  December  13,  1907,  be  ajid  the  same  is  hereby  set 
aside  and  for  naught  held.'* 
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The  defendants  duly  excepted  and  have  taken 
their  appeal  from  this  order. 

The  important  question  in  this  case  is  whether 
or  not  the  court  did  right  in  determining,  by  its  order 
granting  a  new  trial,  that  the  testamentary  capacity 
of  the  testator  should  have  been  submitted  to  the  jury. 
In  the  foregoing  statement  such  facts  have  been  taken 
from  the  mass  of  the  testimony  before  the.  court  as 
are  peculiarly  applicable  to  such  an  inquiry. 

It  has  been  the  policy  of  the  laws  of  tiiis  State 
as  well  as  of  the  common  law  wherever  it  prevails, 
to  permit,  to  the  fullest  extent  consistent  with  the 
public  welfare,  the  testamentary  disposition  of  prop- 
erty. While  the  privilege  has  been  subjected  to  limi- 
tations like  those  imposed  between  husband  and  wife, 
the  testator  may,  in  the  absence  of  any  such  whole 
some  restriction,  disinherit  whom  he  will,  without  re- 
gard to  the  moral  obligations  or  restraints  arising 
from  ties  of  blood  or  the  dictates  of  common  human- 
ity, (Meier  v.  Buchter,  197  Mo.  68),  although  we  have 
recognized  these  sentiments  as  incident  to  the  normal 
mental  equipment,  and  their  absence  as  some  evidence 
of  mental  unsoundness.  [Mowry  v.  Norman,  223  Mo 
463,  471,  and  authorities  cited.] 

Notwithstanding  this  liberal  policy  the  Legisla- 
ture of  this  State  has  fully  appreciated  the  correlative 
right  of  the  individual,  in  the  performance  of  this  last 
act,  to  be  protected  not  only  against  those  who  may 
be  dissatisfied  with  the  disposition  which  his  con- 
science and  affections  have  dictated,  but  also  againsi 
disease,  which  sometimes  perverts  the  moral  sense, 
and  transforms  love  and  healthy  solicitude  into  dis- 
like, suspicion  and  distrust.  To  this  end  our  statutes 
of  descents,  distributions  and  dower  make  what  the 
sentiment  of  the  whole  people  has  determined  to  be  a 
just  disposition  of  the  property  of  intestates  and  pro- 
vide that  testimony  relating  to  the  validity  of  wills 
shall  be  pointed  out  upon  the  same  paper  whereon 
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they  are  written;  and  they  are  denied  effect  until  it 
shall  have  been  publicly  proven  not  only  that  the 
testator  signed,  but  'Hhat  he  was  of  sound  mind"  at 
the  time  of  doing  so  (R.  S.  1909,  sec.  551).  This 
proof  is  to  be  made  by  the  witnesses  to  the  will  if  they 
are  available  (Id.,  sec.  553);  if  not,  then  by  other 
evidence  suflScient  to  prove  the  wiU  in  a  trial  at  law. 
If,  after  this  formal  proof  shall  have  been  made,  any 
person  interested  shall  contest  the  validity  of  the  will, 
an  issue  is  to  be  made  up  whether  the  writing  be  the 
will  of  the  testator  or  not,  which  shall,  if  either  party 
require  it,  be  tried  by  a  jury. 

The  statutes  to  which  we  have  referred  speak 
definitely  as  to  the  burden  of  proof,  and  this  court 

has  insisted  upon  a  literal  compliance  with 
Burden      its     requirements.    As     was     said     through 

Gbaves,  J.,  in  Mowry  v.  Norman,  supra: 
^^The  burden  is  upon  the  proponent  of  the  will,  or  the 
defendant  in  this  case,  to  show  the  mental  capacity 
of  the  party  making  the  will,  and  so  long  and  so  re- 
cently has  this  doctrine  been  announced  that  citation 
of  authority  is  not  called  for.''  That  this  burden 
includes  proof  of  the  fact  that  the  testator  '^was  of 
sound  mind''  is  a  statutory  rule.  The  courts  are 
charged  with  its  enforcement  in  the  manner  pointed 
out  by  the  statute,  which  requires  a  trial  by  jury,  when- 
ever, in  the  time  and  manner  prescribed,  it  shaU  be  re- 
quired by  any  person  interested.  In  such  a  case  it  is  the 
verdict  of  the  jury  which  establishes  or  rejects  the  will 
(Gordon  v.  Burris,  141  Mo.  602.)  In  that  case  the  court 
said:  ** Ordinarily  the  formal  judgment  of  the  court 
upon  the  verdict  of  a  jury  is  necessary  to  establish 
conclusively  the  fact  tried,  but  this  statute  makes  the 
verdict  of  the  jury,  upon  the  issue  tried,  final  and 
conclusive.  By  the  verdict  the  jury  finds  the  paper 
writing  produced  to  be  the  will  of  Lucinda  Burris, 
and  this  verdict  is  entered  upon  the  records  of  the 
court.    We  are  of  opinion  that  the  record  entry  is 
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sufficient  in  form  to  constitute  a  formal  establishment 
of  the  will/' 

As  we  have  already  seen  the  statute  requires  that 
the  issue  submitted  to  the  jury  shall  be  **  whether  the 
writing  produced  be  the  will  of  the  testator  or  not/' 
and  that  upon  this  issue  the  burden  lies  upon  the  pro- 
ponent of  the  will.  He  must  establish  not  only  the 
execution  of  the  will  but  the  mental  capacity  of  the 
testator.  [Bradford  v.  Blossom,  207  Mo.  177,  228, 
and  cases  cited.]  He  is  **  required  to  prove  every 
affirmative  fact  that  is  essential  to  the  execution  of 
a  valid  will,  even  though  the  contestants  offer  no  evi- 
dence at  all.  •  .  .  The  ultimate  question  in  the 
case  is,  is  this  the  last  will  and  testament  of  the  al- 
leged testator?  and  the  affirmative  of  that  issue  is  on 
the  proponents."  [Bradford  v.  Blossom,  supra,  1.  c. 
229,  quoting  Cowan  v.  Shaver,  197  Mo.  1.  c.  212.]  The 
institution  of  the  contest  supersedes  the  formal  proof 
of  the  will  in  the  probate  court,  so  that  upon  the  issue 
prescribed  by  the  statute,  the  court  should  take  the 
proof  upon  which  the  jury  is  to  establish  or  reject  the 
will,  and  the  contestants  cannot  take  a  voluntary  non- 
suit or  dismissal.  [Bradford  v.  Blossom,  supra,  1.  c. 
228,  and  cases  cited.]  If  the  defendant  fails  to  sus- 
tain the  burden  so  imposed  upon  him  it  becomes  the 
duty  of  the  trial  court  to  direct  a  verdict  rejecting  the 
will.     [Bradford  v.  Blossom,  supra,  1.  c.  231.] 

It  has  however  been  uniformly  held  by  this  court 
that  when  the  proponents  of  the  will  have  made  a 
prima  facie  case  it  devolves  upon  the  contest- 
Fade  ant  to  .overthrow  it  by  evidence.  [Tecken- 
^^•*-  brock  V.  McLaughlin,  209  Mo.  533,  539;  Gibony 
v.  Foster,  230  Mo.  106,  131;  Sehr  v.  Lindemann,  153 
Mo.  276,  288.]  Eeverting  to  the  statute  by  which 
this  proceeding  was  created,  we  find  that  it  clearly 
indicates  the  evidence  that  shall  constitute  a  prima 
facie  case  for  the  proponent.  Section  551  1(R.  S. 
1909)   prescribes  the  substance  of  the  testimony  to 
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be  given  by  the  witnesses  to  the  will  in  no  uncertain 
language.  They  are  to  make  oath  or  aflSrmation  that 
the  testator  signed  the  writing  as  his  last  will,  or  that 
some  other  person  signed  it  by  his  direction,  in  his 
presence,  and  that  he  was  of  sound  mind.  The  fol- 
lowing section  provides  that  when  one  of  the  witnesses 
to  the  will  shall  be  examined  and  the  others  are  dead* 
as  in  this  case,  then  such  proof  shaU  be  taken  of  the 
handwriting  of  the  testator  and  of  the  dead  witness 
and  of  such  other  circumstances  as  would  he  sufficient 
to  prove  such  will  on  a  trial  at  common  law.  The 
evident  theory  of  this  statute  is  that  the  testimony 
of  the  witnesses  to  the  will  of  the  facts  stated  is  suf- 
ficient to  make  a  prima-facie  case  establishing  it,  and 
that  if  only  one  of  the  witnesses  be  available,  his 
testimony  to  the  same  facts  must  be  taken  and  other 
evidence  introduced  suflScient  to  establish  the  will  in 
a  trial  at  common  law.  In  any  event  it  must  be  shown 
that  the  testator  was  of  sound  mind.  Judged  by  thip 
standard,  the  defendants,  when  they  closed  their  evi- 
dence, were  far  from  having  made  a  prima  facie  case* 
The  will,  it  is  true,  was  shown  to  be  in  the  handwrit- 
ing of  the  testator  as  was  also  the  signature  of  the 
one  of  the  two  witnesses  who  was  dead,  but  the  only 
living  witness  to  its  execution  failed  and  seemed  un- 
willing to  testify  that  he  believed  the  testator  to  have 
been  of  sound  mind  at  the  time  of  its  execution,  and 
no  other  evidence  bearing  upon  that  question  had  been 
introduced.  The  contestants,  however,  instead  of 
taking  advantage  of  that  circumstance,  introduced 
much  evidence  bearing  upon  the  testamentary  capac- 
ity of  the  testator,  and  exhibiting  his  mental  condi- 
tion during  a  number  of  yeprs  preceding  the  execu- 
tion of  the  will,  and  up  to  the  time  of  his  death  twenty 
months  later.  The  evidence  must  now  be  considered 
together,  and  unless,  in  this  history,  there  is  some 
evidence  substantially  tending  to  show  incapacity,  it 
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is  evident  that  the  burden  resting  upon  the  proponents 
has,  with  the  help  of  the  contestants,  been  sustained. 
If  there  is  such  evidence  then  the  court  did  right  in 
holding  that  the  case  should  have  been  submitted  to 
the  jury. 

It  has  been  long  settled  in  this  State  that  im- 
perfect memory  resulting  from  sickness  or  old  age, 
f orgetfulness  of  the  names  of  persons  one  has  known, 
idle  questions,  requiring  a  repetition  of  information, 
personal  eccentricities  and  oddities  are  not  evidence 
of  such  mental  disease  and  deterioration  as  render 
one  incapable  of  making  testamentary  disposition  of 
his  property.  [South worth  v.  Southworth,  173  Mo. 
59,  72;  Winn  v.  Grier,  217  Mo.  420,  446;  Gibony  v. 
Foster,  supra,  1.  c.  131.]  They  are  incidents  of  hu- 
man life,  character  and  temperament  which  indicate 
no  abnormal  condition.  They  are  the  characteristics 
which  distinguish  one  individual  from  another  or 
mark  the  progress  of  human  life  from  the  cradle  to 
the  grave.  It  is  true  that  it  sometimes  happens  dur- 
ing the  somatic  life  of  the  individual  that  degenera- 
tion affecting  the  mental  activities  may  have  reached 
such  a  stage  that  the  mind  becomes  unreliable  and  use- 
less as  an  aid  to  the  possible  activities  that  remain, 
and  then  common  humanity  suggests  protection  from 
dangers  which  must  necessarily  attend  acts  proceeding 
from  impulses,  either  external  or  internal,  uncontrolled 
and  unadvised  by  reason.  To  blaze  the  line  between  re- 
sponsibility and  irresponsibility  in  this  respect  has 
long  been  a  subject  of  consideration  on  the  part  of  the 
courts.  This  line  is  a  crooked  one  at  best,  being  de- 
flected here  and  there  by  the  character  of  the  act  un- 
der consideration,  whether  it  be  the  making  of  a  will, 
which,  when  it  takes  effect  closes  the  book  of  responsi- 
bilities and  affections  which  for  him  constitute  the  cate- 
gory of  life,  a  mere  business  transaction  by  which  he 
may  gain  or  lose,  or  an  act  which,  when  dictated  by  in- 
tent may  constitute  a  crime  involving  his  life  or  liberty ; 
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by  the  marks  of  the  struggle  between  reason  and  de- 
cay, in  which  either  may  have  temporarily  gained  con- 
trol at  the  instant  of  the  performance  of  the  given 
act;  and  by  many  other  things  which  the  courts  have 
discussed  from  time  to  time  as  they  have  had  occasion. 
Throughout  this  discussion  runs  the  thread  of  lauda- 
ble purpose  to  fairly  divide  the  judicial  responsibility 
between  judge  and  jury.  This  court,  speaking  by 
IiAMM;  J.,  in  Turner  v.  Anderson,  236  Mo.  523,  544, 
formulated  its  conclusion  as  follows:  **To  have  a 
mind  and  memory  enough  to  make  a  will,  testator 
should  be  able  at  tiie  time  to  understand  the  ordinary 
affairs  of  life,  the  value  and  extent  of  his  property, 
the  number  and  names  of  the  persons  who  were  the 
natural  objects  of  his  bounty,  their  deserts  with  refer- 
ence to  their  conduct  and  treatment  of  him,  their  ca- 
pacity and  necessities.  He  should  have  active  memory 
enough  to  retain  all  these  facts  in  his  mind,  without 
the  aid  of  others,  long  enough  to  have  his  will  made. 
Otherwise  the  law  takes  from  him  power  to  dispose  of 
his  property  by  wiU.  A  mind  not  coming  up  to  thai 
standard  is  not  a  testamentary  one.*' 

To  understand  the  natural  objects  of  one's  boun- 
ty,  their  deserts,  their  capacity  and  their  necessities, 
J    J  one  must  necessarily  be  able  to  contemplate 

them  with  a  mental  and  moral  vision  undis- 
torted  by  any  disease  which  substitutes  in  their  stead 
the  grotesque  phantoms  of  a  disordered  imagination. 
We  know  that  under  the  compelling  influence  of  in- 
sane delusion  the  loving  mother  sometimes  becomes 
the  slayer  of  her  own  children.  She  is  able  to  recog- 
nize their  identity  to  the  deadly  end,  but  no  one  would 
be  so  absurd  as  to  say  that  she  recognized  their 
•deserts  or  her  own  obligations  with  respect  to  them; 
or  that  she  would  be  more  competent  to  consider  their 
interests  in  the  subjects  of  her  will  than  in  their  lives. 
This  idea  is  expressed  with  great  clearness  in  1  Whar- 
ton &  Stille's  Medical  Jurisprudence,  sec.  67,  where  it 
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is  said:  *'The  test  of  testamentary  capacity  sup- 
ported by  a  great  majority  of  cases  .  •  .  is 
whether  the  testator  had  capacity  to  understand  the 
nature  of  the  business  in  which  he  was  engaged,  and 
ability  to  recollect  and  comprehend  the  condition  of 
the  property  he  wished  to  dispose  of,  and  understana 
and  decide  upon  the  method  of  such  distribution,  and 
knowledge,  memory,  and  capacity  to  comprehend  his 
relation  to  the  persons  who  were  or  might  naturally 
be  the  objects  of  his  bounty,  and  the  relative  merits  of 
their  claims,  and  was  capable  of  making  a  rational 
selection  among  them  according  to  his  settled  pur- 
pose/' In  the  next  following  section  of  the  same  work 
the  author  says:  ** Delusion  has  been  held  to  be  the 
true  and  only  test  of  the  presence  or  absence  of  in- 
sanity, delusion  and  insanity  being  regarded  as  al- 
most, if  not  entirely,  convertible  terms.  But  an  ex- 
ception to  the  delusion  test  exists  in  cases  of  dementia 
or  loss  of  mind  and  intellect.''  Mr.  Locke,  in  his  fa- 
mous Treatise  concerning  the  Human  Understanding 
(Book  2,  Ch.  11,  sec.  15)  classifies  these  two  kinds  of 
mental  unsoundness  as  madness  and  folly,  and  states 
his  conclusion  as  follows:  **In  short,  herein  seems 
to  be  the  difference  between  idiots  and  madmen;  that 
madmen  put  wrong  ideas  together,  and  so  make  wrong 
propositions,  but  argue  and  reason  rightly  from  them ; 
but  idiots  make  very  few  or  no  propositions,  and  rea- 
son scarce  at  all."  In  the  opinion  of  the  court  in  the 
matter  of  Forman's  will,  54  Barb.  274,  it  is  said:  **I 
repeat,  that  by  the  reported  cases,  and  by  the  books, 
delusion,  hallucination,  is  the  legal  test  of  insanity. 
Moral  insanity  is  a  disorder  of  the  feelings  and  pro- 
pensities. Legal  insanity  is  a  disorder  of  the  intel- 
lect." In  the  clear  and  analytical  charge  of  Sir  J. 
Hannen,  in  Boughton  v.  Knight,  3  L.  B.,  Probate  & 
Divorce,  64,  75,  it  is  said:  '*It  is  for  you  to  say 
whether  the  accumulation  of  this  evidence  .  .  . 
leads  you  to  the  conclusion  that,  whatever  fluctuation 
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there  may  have  been  in  the  condition  of  Mr.  Knight's 
mind,  for  some  years  before  he  made  this  will  he  had 
been  subject  to  delusions,  especially  in  reference  to 
the  character,  the  intention,  and  the  motives  of  his 
son's  acts;  and  if  you  so  find,  then  I  must  impress 
upon  you  that  it  becomes  the  duty  of  the  plaintiffs  to 
satisfy  you  that  at  the  time  the  testator  made  the  will 
he  was  free  from  those  delusions,  or  free  from  their 
influence.  The  burden  of  proof,  as  it  is  called,  is  upon 
those  who  assert  that  the  testator  was  of  a  sound  and 
disposing  mind.'' 

These  authorities  illustrate  the  distinction  be- 
tween the  two  classes  of  mental  unsoundness  which  in 
law  affect  testamentary  capacity.  The  first  and  most 
common  is  weakness  of  the  mind  and  wiU  resulting 
from  advancing  age  or  physical  infirmity ;  the  other  is 
a  spontaneous  conception  of  and  belief  in  that  which  is 
unsupported  by  reason  or  evidence,  has  no  existence 
except  in  the  imagination,  no  foundation  in  reality 
and  is  the  product  of  mental  disease.  It  is  contended 
by  the  contestants  that  the  evidence  in  this  case  tends 
to  prove  that  the  testator  was  afflicted  with  insanity 
in  the  sense  last  described,  at  the  time  of  the  execution 
of  his  will,  and  that  the  disease  manifested  itself  in 
delusions  having  special  relation  to  his  testamentary 
capacity.  If  this  be  true  the  case  should  have  been 
submitted  to  the  jury,  and  the  trial  court  was  right  in 
80  holding.  If  Mr.  Seitz's  mind  was  impaired,  the 
condition  was  induced  by  himself  by  the  excessive  use 
of  alcohol  during  a  long  period  of  time.  This  fact  can, 
of  course,  have  no  effect  upon  the  court  with  respect 
to  the  determination  of  his  right  under  the  law  to 
make  testamentary  distribution  of  his  property.  His 
act  stands  in  no  more  favorable  position  before  the 
law  than  had  the  same  condition  been  induced  by 
causes  independent  of  his  own  will.  The  effect  of 
alcoholic  madness  in  its  relation  to  the  enforcement  of 
both  the  civil  and  criminal  law  was  stated  by  Sir  Mat- 
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thew  Hale  in  his  History  of  the  Pleas  of  the  Crown,  and 
like  many  other  utterances  of  that  most  ennnent  of 
English  jurists  it  has  been  justified  by  the  experience 
of  succeeding  centuries.    He  said  (p.  32) :    '*  Although 
the    simplex    phrenzy    occasioned    immediately    by 
drunkenness  excuse  not  in  criminals,  yet  if  by  one  or 
more  such  practices,  an  habitual  or  fixed  phrenzy  be 
caused,  though  this  mandess  was  contracted  by  the 
vice  and  will  of  the  party,  yet  this  habitual  and  fixed 
phrenzy  thereby  caused  puts  the  man  into  the  same  con- 
dition in  relation,  to  crimes,  as  if  the  same  were  con- 
tracted involuntarily  at  first."    It  is  said  in  the  great 
work  on  Medical  Jurisprudence  already  cited  (Vol.  1^ 
sec.  589),  **  Among  the  exciting  causes  of  insanity  alco- 
hol takes  front  rank."     Clouston  in  his  Mental  Dis- 
eases (p.  312)  says  that  from  fifteen  to  twenty  per 
cent  of  the  cases  of  mental  disease  may,  taking  th^ 
country  through,  be  put  down  to  alcohol  as  a  cause, 
wholly  or  in  part.    These  authorities  tell  us  that  the 
delusions  attending  that  form  of  mental  disease  are 
usually  persecutory  or  depressive  in  type.    The  sub- 
ject becomes  suspicious,  and  believes  that  people  are 
in  league  against  him.     His  best  friends  become,  in 
his  imagination,  his  worst  enemies.    He  imagines  even 
that  his  wife  is  unfaithful,  and  under  the  influence  of 
these  delusions  is  liable  to  become  dangerous.     The 
solution  of  the  problems  which  must  necessarily  arise 
out  of  association  with  those  so  afflicted  would  seem 
to  rest  primarily  with  the  medical  profession,  or  at 
least  with  those  of  its  members  who  have  had  special 
opportunity  for  observation  and  investigation  along 
those   lines.     Were    one    of   our   own   household    so 
afflicted,  common  prudence  would  dictate  that  we  con- 
sult an  experienced  physician  with  reference  to  the 
elements  of  safety  or  danger  in  the  situation,  and  the 
court  was  favored  with  such  evidence  in  this  case.    It 
was  not  necessary  to  rely  upon  strangers  who  were 
compelled  to  base  their  opinions  upon  hypothetical 
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questions  founded  upon  the  impressions  of  those  un- 
skilled in  the  observation  of  such  phenomena,  but  two 
such  witnesses  were  available  who*had  had  the  oppor- 
tunity to  observe  the  testator  for  years.  One  of  them 
was  his  intimate  friend,  while  the  other  was  his  physi- 
cian, and  had  been  in  medical  charge  of  an  institution 
for  the  insane  for  many  years.  They  both  concurred 
in  stating  that  during  the  time  of  their  observation  of 
the  testator  the  impairment  of  his  faculties  had  been 
continuous  and  progressive,  and  that  he  was  not  of 
sound  mind  at  the  time  the  will  was  made,  nor  for  a 
long  time  before,  nor  afterwards  up  to  the  time  of  his 
death.  The  evidence  tended  to  show  that  during  a 
number  of  years  before  his  death,  including  the  time 
his  will  was  made,  he  was  subject  to  the  very  delusions 
which  would  naturally  tend  to  disqualify  him  from 
judging  of  his  relations  to  the  natural  objects  of  his 
bounty.  He  believed  that  his  friends  had  become  his 
enemies,  and  were  trying  *Ho  do  him  up^'  or  get  his 
money.  Although  the  will  gave  his  daughters  the  bulk 
of  his  property  it  limited  them  to  a  life  estate  and 
provided  that  if  they  should  die  without  heirs  of  their 
body  it  should  go  to  the  defendant  university,  with 
which  he  had  no  connection  whatever.  These  two 
plaintiffs  were  his  only  children,  to  whom  under  the 
statutes  of  descents  and  distributions  the  entire  estate 
would  pass  upon  his  death,  and  they  have  the  right 
to  require  that  the  will  shall  be  established  in  due 
form  of  law  before  it  shaU  be  permitted  to  operate  to 
take  away  the  unlimited  power  of  disposition  which 
would  pertain  to  the  title  they  would  take  had  he  died 
intestate.  We  cannot  refuse  them  this  privilege  on 
the  ground  that  we  think  the  wiU  a  pretty  good  one 
and  they  ought  therefore  to  be  satisfied. 

We  think  there  was  some  evidence  tending  to 
prove  a  want  of  testamentary  capacity  in  Mr.  Seitz 
at  the  time  he  executed  the  will  and  it  necessarily  fol- 
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lows  that  the  order  of  the  circuit  court  granting  a  new 
trial  should  be  affirmed  and  cause  remanded  for  fur- 
ther proceedings  inr  accordance  with  that  order. 

PEE  CUKIAM.— The  foregoing  opinion  of 
Brown,  C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur. 


CITY  OF  LOUISIANA  v.  W.  K.  LANG,  Appellant. 

Division  One,  June  28,  1913. 

1  JURiSDICTiON:  Constitutionai  Question:  How  Preserved. 
Where  there  is  In  the  record  no  reference  to  either  the  State 
or  Federal  Constitution  or  to  any  Federal  statute  or  question 
whatsoever,  the  Supreme  Court  has  no  Jurisdiction  upon  any 
of  those  grounds. 

2.  :    :    Refused    Instructions.     Feaera*    questions 

must  not  only  be  timely  raised,  but,  to  confer  Jurisdiction  on  the 
Supreme  Court,  must  be  preserved  for  review.  Where  the 
instructions  given  are  not  preserved  they  are  presumed  to  have 
covered  the  case,  and  refused  instructions  cannot,  in  such  cii^ 
cumstances,  be  reviewed,  and,  consequently,  aftord  no  basis  for 
retaining  Jurisdiction   on   constitutional   or   Federal   grounds. 

3.   :  Politicai  Subdivision  of  State  Not  a  Party.    The  city 

of  Louisiana  is  not  a  political  subdivision  of  the  State  within 
the  meaning  of  section  12,  article  6,  of  the  Constitution,  giving 
Jurisdiction  to  the  Supreme  Court  in  cases  to  which  a  political 
subdivision  of  the  State  is  a  party. 

Appeal  from  Louisiana    Court   of   Common  Pleas. — 
Hon.  David  H.  Eby,  Judge. 

Transferred  to  the  St.  Louis  Court  of  Appeals. 

D.  A.  Ball  for  appellant. 

James  E.  Pew  for  respondent. 

BLAIR,  C. — ^A  jury  in  the  Louisiana  Court  of 
Common  Pleas   assessed   a   penalty   of   fifty   dollars 
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against  defendant  for  violating  an  ordinance  of  the 
city  of  Louisiana  which  prohibits  itinerant  merchants 
from  plying  their  vocation  in  that  city  without  license. 
On  the  trial  there  was  evidence  tending  to  support  the 
complaint.  The  evidence  conflicted  on  the  question 
whether  defendant  received  his  supplies  from  Chicago 
or  St.  Louis. 

This  court  has  no  jurisdiction  of  this  case.  The 
demurrer  to  the  complaint  and  the  objection  to  the 
reception  of  any  evidence  were  both 
Jurisdiction:  P^*  upon  the  simple  ground  that  the 
Constitutional  complaint  ''stated  no  cause  of  action. '^ 
How  Preserved.  Neither  those  nor  the  demurrers  to  the 
evidence,  offered  at  the  close  of  the 
plaintiff's  evidence  and  at  the  close  of  all  the  evidence^ 
raised  any  constitutional  or  Federal  question.  [Loh- 
meyer  v.  Cordage  Co.,  214  Mo.  685.]  There  is  not  in 
the  record  any  reference,  direct  or  indirect,  to  either 
the  State  or  Federal  Constitution  or  any  Federal  stat- 
ute or  question  whatsoever.  No  claim  of  any  right 
under  any  or  either  of  these,  so  far  as  the  record 
shows,  was  set  up  in  the  trial  court  at  any  time  or  in 
any  fashion. 

The  argument  here  seems  to  assume 
Refused  that  a  question  sufficient  to  confer  juris- 

diction on  this  court  was  involved  in  the 
ruling  refusing  instructions  asked  as  follows: 

''The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  in  the  cause  that  the  defendant,  W. 
K.  Lang,  selling  goods,  wares  and  merchandise  such 
as  coffee,  teas,  etc.,  as  has  been  given  in  evidence,  and 
that  the  same  were  shipped  from  Chicago  to  the  de- 
fendant and  by  him  sold  and  distributed,  then  your 
verdict  should  be  for  the  defendant.'' 

''The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  in  the  cause  that  the  goods,  wares 
and  merchandise,  such  as  coffee,  teas,  etc.,  as  sold  by  de- 
fendant W.  K.  Lang,  were  from  a  house  in  Chicago^ 
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and  that  said  Chicago  house,  Jewell  Tea  &  Coflfee  Com- 
pany, had  a  distributing  point  in  St.  Louis  and  Hanni- 
bal, one  or  both,  and  from  there  the  goods  were  re- 
Bhipped  to  defendant  at  the  distributing  point,  or 
shipped  from  the  distributing  point  to  the  defendant 
at  the  city  of  Louisiana,  then  your  verdict  should  be 
for  the  defendant.'' 

After  showing  the  ruling  on  these  proffered  in- 
structions, the  record  states  that  ''under  the  instruc- 
tions of  the  court  the  jury  returned"  their  verdict 
wherein  they  assessed  defendant's  punishment  at  a 
fine  of  fifty  dollars. 

The  instruction  in  Canton  v.  McDaniel,  188  Mo. 
207,  213,  specifically  invoked  the  protection  of  the  In- 
terstate Commerce  Act,  and  in  that  respect  materially 
differs  from  those  refused  in  this  case.  If,  however, 
it  could  be  conceded  that  under  this  decision  and  oth- 
ers (Shewalter  v.  Railroad,  152  Mo.  1.  c.  548;  Live 
Stock  Commission  Co.  v.  Railroad,  157  Mo.  518; 
Schwyhart  v.  Barrett,  223  Mo.  1.  c.  499 ;  Bank  v.  Bank, 
173  Mo.  1.  c.  158;  Independence  to  use  v.  Knoepker  & 
Nagel,  205  Mo.  1.  c.  341,  et  seq.)  the  refused  instruc- 
tions might  in  some  circumstances  have  constituted  an 
Invocation  of  the  protection  of  some  constitutional 
provision  or  injected  an  issue  as  to  the  validity  of  a 
Federal  statute,  yet  in  the  state  of  the  record  the  rul- 
ing on  these  instructions  is  not  here  for  revision.  Fed- 
eral and  constitutional  questions  must  not  only  be 
timely  and  properly  raised,  but,  to  confer  jurisdiction 
on  this  court,  they  must  be  preserved  for  review.  In 
this  case  the  quoted  record  recital  discloses  that  the 
trial  court  submitted  the  case  under  instructions,  none 
of  which,  in  form  or  substance,  have  been  brought 
here.  One  of  the  grounds  justifying  the  refusal  of 
instructions  is  that  their  subject-matter  is  already 
covered  by  instructions  given.  It  is  presumed  the 
trial  court  ruled  correctly,  and  the  record  must  affirm- 
atively show  the  contrary  before  that  court  can  be 
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held  to  have  erred.  The  given  instructions  not  being 
in  the  record  and  not  having  been  excepted  to  and 
there  being  no  recital  in  the  record  disclosing  what 
they  contained  or  omitted,  they  are  presumed  to  have 
covered  the  case  in  all  its  phases,  and  the  refusal  of 
any  and  all  others  is  justified  by  that  presumption 
without  more.  [Long  v.  Long,  96  Mo.  180 ;  Merrill  v. 
Central  Trust  Co.,  46  Mo.  App.  1.  c.  244.]  The  refused 
instructions  could  not,  in  the  circumstances,  be  re- 
viewed by  this  court,  and,  consequently,  afford  no  ba- 
sis for  retaining  jurisdiction.  [Ross  v.  Grand  Pants 
Co.,  241  Mo.  1.  c.  299.] 

The  City  of  Louisiana  is  not  a  subdivision  of  the 
State  (Smith  v.  Sedalia,  228  Mo.  505)  in  the  constitu- 
tional sense,  and  the  presence  of  none  of 

Political         the  other  conditions  conferring  jurisdic- 

Subdivlsion        . 

of  State.         tion  is  suggested  by  counsel  or  the  record. 

The  cause  is  transferred  to  the  St.  Louis 

Court  of  Appeals.    Brown,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of 
Blair,  C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur. 


OTTUMWA  BRIDGE  COMPANY  v.  BERNARD 
CORRIGAN  and  CORRIGAN  REALTY  COM- 
PANY, Appellants. 

Division  One,  June  28,  1913. 

1.  BILL  OF  EXCEPTIONS:  Filed  After  Expiration  of  Leave. 
Section  1,  p.  139,  Laws  1911,  repealing  Sec.  2029,  R.  S.  1909, 
which  governs  the  time  for  filing  bills  of  exceptions,  does  not 
create  a  right  to  file  a  bill  of  exceptions  in  a  case  where  leave 
to  file  had  expired  before  the  new  section  went  into  effect 

2.  CONTRACTS:  Time  of  Performance:  Not  of  Essence:  Plead- 
ing. Plaintiffs  contracted  to  furnish  and  erect  the  steel  for 
defendants'  large  hotel  building.     The  contract  provided,  that» 
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If  there  appeared  errors  or  Inconsistencies  in  the  specifications^ 
plaintiff  should  refer  the  matter  to  the  architect;  that  in  case  of 
lack  of  clearness  he  should  call  for  detail  drawings;  that  the 
owner  agreed  to  have  the  site  prepared  by  a  certain  date;  that 
the  complete  erection  of  the  steel  work  should  be  done  and 
finished  October  10,  1907,  any  delays  caused  by  the  progress 
of  brick  work  to  be  added  to  that  time.  Plaintiff  sues  now  for 
payment  of  balance  on  contract  price,  alleging  performance  by 
November  21,  1907.  Defendants  answer  that,  without  fault  on 
their  part,  the  steel  work  was  not  finished  until  after  the  date 
set,  and  they  seek  by  counterclaim  to  recover  rental  which 
they  say  they  lost  by  such  failure.  Plaintiff  replied  that  the 
delay  was  due  to  the  acts  of  the  defendants  and  to  delay  in 
brick  work,  and  that  the  defendants  agreed  for  a  valuable  con- 
sideration to  waive  all  damages  for  failure  to  complete  the  erec- 
tion by  October  10.  Held,  that  time  was  not  of  the  essence  of 
the  contract;  that  plaintiff's  petition  states  a  cause  of  action 
even  though  it  shows  performance  was  not  completed  until 
November  21;  and  that  plaintiff's  reply  is  not  a  departure. 

Appeal   from    Jackson    Circuit    Court. — Hon.  W.  0. 
Thomas,  Judge. 

Affibmed. 

Yates  S  Mastin,  Atwood  <&  Hill  and  Reed  <&  Har- 
vey for  appellants. 

(1)  Where  one  sues  on  a  written  contract,  alleg- 
ing exact  and  specific  performance  with  its  every  con- 
dition, as  here,  he  may  not  abandon  his  cause  of  action 
in  his  reply,  nor  can  he  recover  on  an  alleged  waiver 
of  the  contract  provisions,  which  he  says  he  has  kept 
when  such  issue  is  first  tendered  therein.  The  plea  of 
waiver  is  inconsistent  with  the  allegation  of  perform- 
ance nor  can  such  allegation  in  the  reply,  cure  the  de- 
fect in  the  petition.  It  is  so  held  in  a  case  exactly  on 
all-fours  with  the  case  at  bar.  Mohney  v.  Eeed,  40 
Mo.  App.  99.  This  case  is  expressly  approved  by  the 
Supreme  Court  in  Moss  v.  Fitch,  212  Mo.  503.  **  Where 
plaintiff  sues  on  a  written  contract  to  enforce  specific 
performance  thereof,  he  cannot  recover  on  averments 
in  his  reply  of  an  alleged  estoppel,  which  constitute 
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a  departure. '*  Hill  v.  Coal  &  Mining  Co.,  119  Mo.  9; 
Ham  V.  Railroad,  149  Mo.  App.  200.  (2)  It  is  con- 
ceded  that  respondent  did  not  keep  the  terms  of  the 
contract  sued  on.  This  the  uncontradicted  evidence 
shows.  Moreover  the  uncontradicted  evidence  shows 
that  respondent  did  not  keep  the  contract  as  modified 
by  the  parol  agreement  of  October  8,  1907.  The  ver- 
dict finds  that  respondent  did  not  keep  the  modified 
or  substituted  contract;  for  that  damages  are  allowed 
to  appellant  by  the  verdict  in  the  substantial  sum  of 
$3000,  thus  placing  the  matter  within  the  pale  of 
demonstration.  Recovery  may  not  be  had  upon  con- 
tract and  for  contract  price  where  admittedly  the  con- 
tract has  not  been  kept.  The  remedy  is  in  quantum 
meruit.  Marsh  v.  Richards,  29  Mo.  99;  Donney  v. 
Burke,  23  Mo.  228;  Eyerman  v.  Cemetery  Assn.,  61 
Mo.  491 ;  Keith  v.  Ridge,  146  Mo.  97 ;  Dermott  v.  Jones, 
63  U.  S.  262;  McVoy  v.  Wheeler,  6  Port.  (Ala.)  201; 
Harrison  v.  Franklin,  126  Mo.  App.  376.  This  has 
been  the  law  in  Missouri  since  1835.  Helm  v.  Wilson,  4 
Mo.  41;  Raymond  v.  Fisher,  6  Mo.  36.  (3)  ''The  effect 
of  an  extension  of  or  waiver  of  time  for  performance 
is  merely  to  substitute  a  new  time  for  the  old.  It 
does  not  affect  the  other  provisions  of  the  contract 
and  when  the  agreement  for  extension  or  waiver  is 
silent  as  to  the  duration  of  the  extension  the  law  im- 
plies that  it  shall  be  for  a  reasonable  time.**  30  Am. 
&  Eng.  Ency.  Law,  p.  1260.  And  it  i^  only  when  the 
agreement  is  silent  as  to  time  that  law  implies  a  rea- 
sonable time. 


Reed  £  Reed  for  respondent. 

(1)  At  the  conference  on  October  8th  the  par- 
ties merely  made  provision  for  subletting  the  contract 
for  the  steel  for  the  top  two  stories,  and  in  no  wise 
made  any  new  agreement  regarding  the  date  for  com- 
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pletion  of  the  entire  steel  structure  or  the  delivery  of 
the  remaining  steel.  The  lifting  from  the  contract 
of  the  provision  requiring  completion  on  October  10^ 
1907,  resulted,  not  by  reason  of  any  new  agreement  to 
that  effect,  but  solely  as  a  matter  of  law,  which,  un- 
der the  circumstances,  thereupon  implied  that  the 
erection  should  be  completed,  not  on  November  10^ 
1907,  but  within  a  reasonable  time  after  October  8, 
1907.  Hart  v.  Oarswell  Mfg.  Co.,  116  111.  App.  159; 
Smith  V.  Sanitary,  etc.,  of  Chicago,  108  HI.  App.  69; 
30  Am.  &  Eng.  Ency.  Law  (2  Ed.),  p.  1259;  Cornish 
V.  Sudam,  99  Ala.  621;  2  Woodward  (Pa.),  332;  An- 
drews V.  Tucker,  127  Ala.  602;  Bishop  on  Contracts 
(Ed.  1887),  sec.  795;  Ward  v.  Haren,  139  Mo.  App.  8; 
Water  Co.  v.  Pierce  City,  61  Mo.  App.  471.  (2)  The 
abrogation  of  the  time  provision  in  the  contract,  in- 
stead of  resulting  from  any  express  agreement,  was 
effectively  accomplished  by  the  conduct  of  the  defend- 
ant in  continually  urging  the  plaintiff  to  proceed; 
maintaining  a  superintendent  over  the  erection;  con- 
tinuing to  make  payments  on  the  contract  price,  and 
the  acceptance  of  the  work  when  completed.  There- 
upon the  contract  provision  as  to  time  of  perform- 
ance was  eliminated  as  completely  as  if  it  had  never 
been  inserted.  Construction  Co.  v.  Seymour,  91  U.  S. 
646;  Kraus  v.  School  Trustees,  162  Ind.  278;  Crocker- 
Wheeler  V.  Varick  Co.,  104  N.  Y.  App.  568;  Eysler  v. 
Parrott,  83  lU.  517;  Mclntire  v.  Barnes,  4  Colo.  285; 
Cannon  v.  Wildman,  28  Conn.  472;  Grant  &  Co.  v. 
EaUroad,  51  Ga.  348;  Dunn  v.  Steubling,  120  N.  T. 
232 ;  Grannis  v.  Deeves,  72  Hun,  171 ;  Fowlds  v.  Evans, 
52  Minn.  560;  Sinclair  v.  Talmadge,  35  Barb.  602; 
Bridge  Co.  v.  Stewart,  134  Mo.  App.  618;  Burchard 
V.  Alpha  Process  Co.,  45  Pa.  Sup.  Ct.  254;  Deeves  & 
Son  V.  Manhattan  Co.,  195  N.  Y.  330;  Supply  Co.  v. 
Goelet,  133  N.  Y.  Supp.  983;  Oil  Co.  v.  McCaw  Mfg. 
Co.,  70  S.  E.  201;  Wall  v.  Storage  Co.,  112  Mo.  App. 
659.     (3)     The  reply  did  not  constitute  a  departure 
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nor  contain  any  new  matter  inconsistent  with  the  cause 
of  action  set  forth  in  the  petition,  but  merely  presented 
plaintiff's  defense  in  response  to  defendant's  coun- 
terclaim. Coombs  V.  Block,  130  Mo.  680;  Simpson  v- 
Bantley,  142  Mo.  App.  495;  Milling  Co.  v.  Allen,  74 
Kan.  679;  Bliss  on  Code  Pleading  (3  Ed.),  sec.  396^ 
1  Chitty  on  Pleading  (16  Ed.),  p.  678;  Chemical  Co. 
V.  Lackawana  Line,  70  Mo.  App.  274;  Philibert  v. 
Burch,  4  Mo.  App.  470;  Loucks  v.  Davies,  43  Colo. 
490;  Erickson  v.  McLellan,  46  Wash.  661;  Water  Co. 
V.  Pierce  City,  61  Mo.  App.  471;  Heating  Co.  v.  Bis- 
sell,  41  Mo.  App.  426;  EhrUch  v.  Aetna  Co.,  103  Mo. 
231;  Rhodes  v.  Land  &  L.  Co.,  105  Mo.  App.  313;  Mc- 
Lachlin  v.  Barber,  64  Mo.  App.  511 ;  Ricketts  v.  Hart,. 
73  Mo.  App.  647;  Booker  v.  Allen,  158  Mo.  613;. 
Manf'g  Co.  v.  Heinz,  120  Mo.  App.  465;  Bridge  Co. 
V.  Stewart,  134  Mo.  App.  618;  Anderson  v.  Imhoff,. 
34  Neb.  335;  Baptist  Church  v.  Sigwald,  39  Kan.  387^ 
St  Paul  Co.  V.  Fum.  Co.,  23  Okla.  79;  Wey  v.  Bank, 
29  Okla.  943;  Cement  Co.  v.  Ulhnan,  140  S.  W.  (Mo.) 
620;  Manzki  v.  Goldenburg,  149  Mo.  App.  14;  Loftia 
V.  Pacific  Co.,  114  Pac.  (Utah)  134;  Low  v.  Keens,. 
133  N.  W.  (Neb.)  1127;  Eddleman  v.  Lentz,  72  S.  E. 
(N.  C.)  1011.  (4)  This  action  was  properly  founded 
on  the  contract  rather  than  upon  qucmtum  meruit. 
Crocker-Wheeler  v.  Varick  Co.,  104  N.  Y.  App.  568^ 
Mclntire  v.  Barnes,  4  Colo.  285 ;  Grannis  v.  Deeves,  72 
Hun,  171;  Reading  Hdw.  Co.  v.  Pierce,  113  N.  Y.  Supp. 
331;  Bridge  Co.  v.  St.  Louis,  43  Fed.  768;  Pratt  v. 
Forge  Co.,  184  Fed.  289.  (5)  Time  was  not  made 
of  the  essence  of  the  contract,  and  by  consent  of  both 
parties  and  by  the  conduct  of  defendant's  inter  alia 
in  requiring  the  subletting  of  a  part  of  the  work,  the 
time  of  performance  became  merely  an  obligation  ta 
complete  within  a  reasonable  time.  Manufacturing 
Co.  V.  Heinz,  120  Mo.  App.  465 ;  Heating  Co.  v.  Bissell, 
41  Mo.  App.  426;  Turner  v.  Mellier,  59  Mo.  526;  Saw- 
yer V.  Christian,  40  Mo.  App.  295;  Springfield  Co.  v. 
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Walt,  94  Mo.  App.  76;  O'NeUl  v.  Webb,  78  Mo.  App. 
1;  Bagwell  v.  Am.  Surety  Co.,  102  Mo.  App.  707; 
Crocker-Wheeler  v.  Varick  Co.,  104  N.  T.  App.  568; 
Dunn  V.  Steubling,  120  N.  T.  232;  Fowlds  v.  Evans, 
52  Minn.  560;  Daly  v.  Carthage,  143  Mo.  App.  564; 
Carroll  v.  Hassell,  143  S.  W.  835;  Wall  v.  Storage  Co., 
112  Mo.  App.  659.  (6)  The  bill  of  exceptions  con- 
tained in  the  record  should  be  stricken  out  and  disre- 
garded by  this  court,  because  not  filed  within  the  time 
required  by  law.  Hewitt  v.  Colo.  Springs  Co.,  5  Colo. 
184;  Mellinger  v.  Houston,  68  Tex.  36. 

BBOWN,  C. — The  petition,  so  far  as  is  necessary 
to  understand  the  questions  presented  in  this  appeal, 
is  as  follows : 

''That  on  or  about  May  11,  1907,  the  defendant, 
Bernard  Corrigan,  acting  for  himself  personally  and 
also  as  the  agent  and  representative  of  The 
Corrigan  Bealty  Company,  made  and  en- 
tered into  a  contract  with  the  plaintiff,  whereby  said 
Bernard  Corrigan,  for  himself  personally  and  as  the 
agent  of  said  The  Corrigan  Bealty  Company  employed 
and  engaged  the  plaintiff,  Ottumwa  Bridge  Company, 
to  furnish  and  erect  for  the  said  Bernard  Corrigan 
and  the  said  Corrigan  Bealty  Company  certain  steel, 
iron  and  other  building  material,  and  to  perform  cer- 
tain labor  in  and  about  the  erection  and  construction 
of  an  addition  to  the  Baltimore  Hotel,  a  building 
situated  on  Baltimore  avenue  between  Eleventh  and 
Twelfth  streets  in  Kansas  City,  Missouri,  which  said 
contract  was  in  writing,  a  full  and  true  copy  of  which 
is  as  follows,  to-wit:" 

Then  follows  a  specification  of  cast  iron  bases  ana 
steel  construction  work  entering  into  an  addition  to 
the  Hotel  Baltimore,  Kansas  City,  Mo.,  the  addition 
being  a  hotel  structure  75x117  feet,  of  eleven  stories 
and  basement,  together  with  an  extension  of  the 
eleventh  and  twelfth  stories  over  the  existing  building, 
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approximately  42x116  feet.    It  provides  among  other 
things: 

*' Should  the  drawings  and  specifications  appear 
to  be  mutually  contradictory  in  any  part,  or  should 
there  be  apparent  errors  in  either^  or  in  the  figures  on 
the  drawings,  the  contractor  must  not  attempt  to  ad- 
just the  same  himself,  but  must  refer  the  matter  to 
the  architect  for  his  adjustment.  All  figures  shown 
on  drawings  shall  be  checked  by  contractor  before  ex-* 
ecuting  work,  to  the  end  that  all  work  shall  be  recon- 
ciled within  itself  and  to  adjoining  work  and  trades, 

''Should  there  be  any  portion  or  detail  of  the 
work  not  fully  shown  on  the  drawings  or  shown  in- 
suflSciently  clear  for  the  proper  execution,  of  the  work 
in  a  thoroughly  first  class  manner,  the  contrcuctor 
nnitst  call  for  detail  draivings  of  the  same  or  specific 
instructions,  and  such  work  executed  without  details 
or  specific  instructions  and  not  fully  satisfactory  to 
the  architect,  will  be  taken  down  and  replaced  at  the 
contractor's  expense.'* 

The  time  for  completion  of  the  work  is  stated  as 
follows : 

''The  owner  agrees  to  have  the  excavation  done 
and  concrete  beds  prepared  for  the  reception  of  cast 
iron  plates  on  or  before  July  15,  1907,  at  which  time 
the  cast  iron  bases  will  be  delivered  on  the  ground  and 
shall  be  set  by  July  25th.  The  complete  erection  of 
the  steel  work  shall  be  done  and  finished  October  10, 
1907,  and  shall  progress  as  nearly  as  practicable  ac- 
cording to  the  limiting  horizontal  lines  on  column 
sheet  No.  11  relating  to  top  levels  of  floor  construction. 
Any  delays  caused  by  the  progress  of  brick  work  shall 
be  taken  into  consideration  and  an  equal  time  to  such 
delay  shall  be  added  to  the  above  date  of  October  10, 
1907.'' 

The  following  proposal  and  acceptance,  written 
on  the  specifications,  are  pleaded  as  the  contract. 

251  Mo.— 43. 
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*^Ottumwa,  la.,  May  11,  1907. 
**Mr.  Bernard  Corrigan, 

Kansas  City,  Mo. 
**We  hereby  propose  to  deliver  and  erect  the  steel 
and  cast  iron  work  entering  into  the  Baltimore  Hotel, 
per  drawing  therefor  prepared  by  Louis  Curtiss, 
architect,  and  numbered  1  to  11  (identified  with  thia 
proposal  by  our  signature)  and  per  the  foregoing  spec- 
'ifications  including  all  clauses,  stipulations  and  de- 
scriptions of  labor  and  material  contained  therein, 
and  according  to  the  schedule  of  time  noted  on  sheet 
11,  for  the  sum  of  sixty-seven  dollars  per  ton  of  two 
thousand  pounds. 

**The  above  proposition  is  based  upon  our  state- 
ment that  ninety  per  cent  of  the  steel  involved  is  now 
in  stock  in  our  yards  and  shall  enter  into  the  above 
wort 

**Ottumwa  Bridge  Co. 
By  John  Dittmann. 
*' Kansas  City,  Mo.,  May  11,  1907. 
**I  hereby  accept  the  above  proposition. 

Bernabd  Corrigan.** 
The  petition  then  proceeds: 

**4th.  That  in  compliance  with  the  terms  of  said 
contract  the  plaintiff  undertook  the  performance  of 
said  contract,  and  did  furnish  the  material  and  per- 
form the  labor  and  services,  and  do  each  and  every  of 
the  several  things  required  by  said  contract,  and  in 
that  behalf  did  furnish  and  erect  in  said  addition  to 
said  Baltimore  Hotel  665.8895  tons  of  iron  and  steely 
furnishing,  delivering  and  erecting  the  same  at  the 
dates  and  in  the  amounts  as  follows:" 

It  then  sets  out  nineteen  items  aggregating  about 
three  hundred  and  eighty-three  and  a  half  tons  from 
July  15th  to  October  8,  1907,  inclusive;  thirteen  items 
aggregating  about  two  hundred  and  seventy-three 
tons  from  October  12th  to  November  6th,  and  the  re- 
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mainder  in  three  small  lots — one  November  7tli  and 
the  other  two  on  November  21st,  and  concludes: 

'*5th.  That  the  aggregate  amount  of  the  said 
steel  and  iron  at  sixty-seven  dollars  per  ton,  as  per 
contract,  was  the  sum  of  $44,614.59. 

**6th.  That  the  defendants,  on  their  part,  and  as 
payment  to  apply  on  said  contract,  paid  to  the  plain- 
tiff the  sum  of  $31,016.13. 

*'7th.  That  the  remainder  of  said  contract,  to- 
wit,  the  sum  of  $13,598.46,  became  due  and  owing  to 
the  plaintiff  about  the  first  day  of  December,  1907, 
and  the  plaintiff  then  and  at  numerous  times  since 
said  date  has  requested  the  defendants  to  pay  said 
sum,  but  the  said  defendants  had  failed,  neglected  and 
refused,  and  still  fail  and  refuse  to  pay  said  remainder 
of  said  account  or  any  part  thereof,  and  there  now 
remains  due  to  the  plaintiff  said  sum  of  $13,598.46 
with  interest  thereon  at  the  rate  of  six  per  cent  per 
annum  from  December  1,  1907. 

**  Wherefore  plaintiff  prays  judgment  against 
said  Bernard  Corrigan  and  the  Corrigan  Realty  Com- 
pany for  the  sum  of  $13,598.46  with  interest  at  six  per 
cent  per  annum  from  December  1,  1907,  and  the  cost 
of  this  action.  *' 

The  defendants  interposed  a  general  demurrer 
to  the  petition,  which  was  overruled  by  the  court.  It 
then  filed  its  answer,  which,  so  far  as  it  relates  to  ques- 
tions here  in  this  appeal,  is  as  follows : 

*an.  That  on  or  about  the  11th  day  of  May,  1907, 
the  defendant,  Bernard  Corrigan,  acting  for  himself 
and  also  as  agent  of  the  Corrigan  Realty  Company, 
made  and  entered  into  the  contract  with  the  plaintiff 
which  is  set  out  in  haec  verba  in  the  third  clause  of  the 
plaintiff  *s  petition,  and  defendants  further  aver  that 
the  clause  and  agreement  therein  contained  to  the 
effect  that  the  plaintiff  had  on  hand  at  the  date  of  the 
execution  of  said  contract,  to-wit,  May  11,  1907,  ninety 
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per  cent  of  the  steel  to  be  furnished  in  accordance 
with  said  contract,  in  the  plaintiff's  yards  and  ready 
for  delivery  and  the  further  agreement  and  covenant 
so  contained  in  said  written  contract  whereby  plaintiff 
bound  itself  to  complete  the  erection  of  all  steel  work 
in  a  finished  condition  by  October  10,  1907,  were  in- 
ducements to  and  conditions  precedent  for  the  making 
of  said  contract  with  plaintiff  by  defendants. 


<n 


*IV.  Defendants  expressly  deny  that  the  plain- 
tiff furnished  the  material  and  performed  the  labor 
and  services  required  by  the  terms  and  conditions  of 
the  contract  sued  on  and  set  out  in  the  plaintiff's  pe- 
tition, and  deny  that  the  plaintiff  did  each  and  every 
one  of  the  several  things  required  by  said  contract, 
deny  that  the  plaintiff  ever  at  any  time  erected  or 
furnished  the  quantity  or  amount  of  steel  specified  in 
the  plaintiff's  petition,  but  to  the  contrary  aver  that 
the  quantity  of  steel  furnished  defendants  and  erected 
in  the  building  mentioned  in  the  petition  was  643.69 
tons,-  amounting  in  price,  at  the  rate  mentioned  in 
said  contract,  to-wit:  sixty-seven  dollars  per  ton,  to 
the  sum  of  $43,127.23,  and  defendants  further  deny 
that  said  steel  was  erected  at  the  dates  or  by  the  times 
set  forth  in  the  fourth  paragraph  of  the  plaintiff's 
petition  as  is  therein  alleged,  but  to  the  contrary  aver 
that  during  all  of  the  months  mentioned  in  said  para- 
graph of  the  plaintiff's  petition  plaintiff  was  in  de- 
fault in  the  timely  erection  of  the  steel  work  required 
to  be  erected  by  plaintiff  under  the  terms  and  condi- 
tions of  the  contract  referred  to,  and  defendants  fur- 
ther aver  that  the  plaintiff  failed  to  build  and  did  not 
complete  the  erection  of  said  steel  work,  which  plain- 
tiff agreed  should  be  done  and  finished  by  the  10th 
day  of  October,  1907,  until  the  28th  day  of  January, 
1908.  Defendants  further  aver  that  none  of  the  de- 
lays of  the  plaintiff  in  the  erection  and  completion  of 
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said  steel  work  was  caused  or  occasioned  by  any  act 
or  omission  or  neglect  of  the  defendants.'' 

*'V.  Defendants  further  aver  that  they  have  paid 
to  the  plaintiff  from  time  to  time  on  the  said  contract 
the  total  sum  of  $31,445.63,  that  the  total  sum  due 
plaintiff,  had  plaintiff  kept  and  performed  the  terms 
and  conditions  of  the  contract  so  entered  into  by  ahd 
between  plaintiff  and  defendants  as  aforesaid,  which 
defendants  expressly  deny,  would  be  the  sum  of 
$11,681.60  and  not  the  sum  of  $13,598.46  as  averred 
in  the  plaintiff's  petition,  but  defendants  say  that  the 
plaintiff  ought  not  to  have  and  recover  a  judgment 
against  defendants  in  any  sum  whatever  for  that  the 
failure  of  the  plaintiff  to  keep  and  perform  the  terms 
and  conditions  of  said  written  contract  in  furnishing 
and  erecting  said  steel  work  by  the  date  therein  men- 
tioned, to-wit,  October  10,  1907,  resulted  to  the  great 
damage  of  the  defendants  in  this — that  the  building 
of  which  the  steel  work  mentioned  in  said  contract  was 
a  constituent  part,  was  being  erected  by  the  defend- 
ants for  the  use  of  the  Baltimore  Hotel  Company,  a 
corporation,  and  had  theretofore  been  rented  by  these 
defendants  to  said  company  at  and  for  the  price  and 
sum  as  rental  of  five  thousand  dollars  per  month,  as 
plaintiff  well  knew;  that  by  reason  of  the  failure  of 
the  plaintiff  to  keep  the  terms  and  conditions  of  said 
contract  and  to  furnish,  erect  and  complete  said  steel 
work  by  the  time  limit  mentioned  in  said  contract, 
to-wit,  October  10,  1907,  and  by  reason  of  the  failure 
of  plaintiff  to  furnish,  erect  and  complete  the  same 
until  January  28,  1908,  the  defendants  lost  as  rental 
on  said  building  and  were  damaged  by  reason  thereof, 
the  total  sum  of  $17,832.00,  for  which  sum  the  de- 
fendants say  they  are  entitled  to  a  judgment  against 
the  plaintiff  with  six  per  cent  interest  thereon  from 
the  28th  day  of  January,  1908,  for  which  defendants 
pray,  together  with  their  costs  in  this  behalf  expended. 
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*' Further  answering  defendants  deny  each 
and  every  allegation  in  the  plaintiff's  petition  con- 
tained not  hereinbefore  admitted,  and  having  fully 
answered  ask  to  go  hence  with  their  costs. 

**  Count  n.  Come  now  the  defendants  and  by 
way  of  counterclaim  to  the  plaintiff's  cause  of  action 
set  forth  in  their  petition,  and  as  and  for  the  de- 
fendant's cause  of  action  against  the  plaintiff,  de- 
fendants aver:    .    .    . 

*'in.  That  on  or  about  the  11th  day  of  May, 
1907,  the  defendant,  Bernard  Corrigan,  acting  for 
himself,  and  also  as  agent  of  the  Corrigan  Realty 
Company,  made  and  entered  into  a  certain  written 
contract  with  the  plaintiff  whereby  said  Bernard  Cor- 
rigan, for  himself  and  as  the  agent  of  the  said  Cor- 
rigan Realty  Company,  employed  and  engaged  the 
plaintiff  to  furnish  and  erect  for  the  said  Bernard 
Corrigan  and  the  said  Corrigan  Realty  Company  cer- 
tain steel  and  other  building  material  and  perform 
certain  labor  in  and  about  the  erection  of  the  same 
and  in  the  construction  of  an  addition  to  the  Balti- 
more Hotel,  a  building  situated  on  Baltimore  avenue 
between  Eleventh  and  Twelfth  streets  in  Kansas  City, 
Missouri,  which  said  contract  was  in  writing,  a  full 
and  exact  copy  of  which  is  as  follows:" 

The  answer  then  sets  out  in  haec  verba  the  con- 
tract as  found  in  plaintiff's  petition  heretofore. 
After  setting  out  the  contract,  the  remaining  portion 
of  said  answer  follows: 

**  Defendants  say  that  at  the  time  said  written 
contract  was  entered  into  by  and  between  defendants 
and  plaintiff  as  aforesaid,  the  defendants  had  already 
rented  the  said  addition  to  said  Baltimore  Hotel  to 
the  Baltimore  Hotel  Company,  a  corporation,  as  plain- 
tiff well  knew,  at  and  for  the  reasonable  rental  value 
thereof  which  was  the  sum  of  five  thousand  dollars 
per  month,  and  that  defendants  were  induced  to  enter 
into  said  contract,  as  plaintiff  well  knew,  because  of 
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the  conditions  made  a  part  thereof  to  the  effect  that 
all  of  the  materials  to  be  furnished  and  labor  to  be 
performed  in  the  matter  of  the  erection  and  comple- 
tion of  the  steel  work  mentioned  in  said  contract, 
were  to  be  furnished  and  said  steel  work  erected  in 
a  finished  condition  and  completed  on  or  before  Oc- 
tober 10, 1907 ;  and  also  by  reason  of  the  further  agree- 
ment and  guaranty  so  contained  in  said  contract  to 
the  effect  that  ninety  per  cent  of  the  steel  to  be  fur- 
nished and  erected  under  the  requirements  of  said  con- 
tract, was  on  hand  and  in  the  yards  of  the  plaintiff 
ready  for  shipment  and  erection,  and  defendants  aver 
that  the  plaintiff  wholly  failed  to  keep  and  perform 
the  terms  and  conditions  of  the  said  contract  herein- 
before set  out,  in  this,  that  steel  to  be  furnished  under 
said  contract,  was  not  furnished,  and  the  steel  work 
to  be  erected  and  completed  under  said  contract  was 
not  erected  and  completed  until  the  28th  day  of  Jan- 
uary, 1908;  that  the  failure  of  the  plaintiff  to  keep 
and  perform  the  said  contract  in  the  particulars  set 
forth  was  not  occasioned  by  any  fault,  delay  or  neg- 
lect of  these  defendants  to  do  any  of  the  things  re- 
quired to  be  done  by  them  by  the  terms  and  conditions 
of  said  contract;  that  by  reason  of  the  failure  of  the 
plaintiff  in  the  premises  to  furnish  and  complete  the 
erection  of  said  steel  work  according  to  the  terms  and 
conditions  of  the  said  contract,  the  defendants  lost  the 
rent  of  said  addition  to  said  Baltimore  Hotel  for  a 
period  of  three  months  and  seventeen  days  and  were 
actually  damaged  in  the  sum  of  $17,882,  for  which  sum, 
together  with  interest  at  six  per  cent  from  the  28th 
day  of  January,  1908,  defendants  pray  judgment 
against  the  plaintiff,  and  for  costs.'* 

Plaintiff  replied  as  follows: 

**  Comes  now  the  plaintiff,  and  for  reply  to  the 
amended  answer  of  the  defendant  denies  each  and 
every  allegation  in  said  amended  answer  contained, 
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except  those  averments  admitted  in  the  petition  or  in 
the  following  reply. 

*' Plaintiff  for  further  reply  to  said  amended  an- 
swer avers  that  if  there  was  any  delay  in  the  com- 
pletion of  the  plaintiff's  contract  set  forth  in  the  pe- 
tition, the  same  was  due  to  and  caused  solely  by  the 
interference,  acts  and  conduct  of  the  defendants  and 
their  agents,  representatives  and  subcontractors,  and 
not  on  account  of  the  default  or  failure  of  this  plaintiff 
to  promptly  comply  with  its  contract. 

**  Plaintiff  for  further  reply  alleges  that  after  Oc- 
tober 10, 1907,  and  while  a  part  of  said  steel  work  was 
yet  incomplete,  the  defendants,  through  said  Bernard 
Corrigan,  expressly  agreed  that  any  and  all  damages 
for  and  on  account  of  the  failure  to  complete  said 
erection  on  October  10,  1907,  were  to  be  waived,  in 
consideration  of  the  agreement  to  expedite  said  work 
by  going  into  the  market  at  that  time  and  purchasing 
additional  material  needed  to  complete  said  work  at 
that  time,  at  a  much  higher  price  than  said  steel  ma- 
terial would  cost  plaintiff  if  furnished  through  its  own 
plant. 

**  Plaintiff  avers  that  in  compliance  with  its  said 
supplemental  agreement  it  did  purchase  said  additional 
steel  at  once,  and  at  a  much  enhanced  price,  and  did 
complete  said  contract  therewith  as  promised,  and 
with  the  express  understanding  that  the  defendants 
waived  all  claims  on  account  of  delay. 

**That  accordingly  defendants  after  October  10, 
1907,  and  at  all  times  up  to  the  date  of  completion  of 
said  contract,  acquiesced  in  the  completion  thereof  by 
plaintiff,  although  after  the  date  when  by  first  agree- 
ment it  should  have  been  completed,  and  repeatedly 
requested  plaintiff  to  complete  and  speed  the  comple- 
tion thereof,  and  paid  to  plaintiff  many  and  large 
sums  of  money  to  apply  on  the  erection  and  cost  after 
the  10th  day  of  October,  1907,  and  at  divers  dates. 
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'*  Plaintiff  further  avers  that  the  delay  in  com- 
pletion of  said  contract  was  caused  by  the  acts  of  the 
defendants  and  their  agents  and  representatives  in 
altering  and  changing  the  plans  and  specification  for 
said  steel  work,  and  in  the  furnishing  of  drawings 
and  other  things  to  be  furnished  and  performed  by 
defendants  or  their  agents,  whereby  plaintiff  was  pre- 
vented from  proceeding  with  said  work. 

**  Plaintiff  further  avers  that  at  least  one-half  of 
the  delay  in  the  completion  of  said  work  was  due  to 
the  delay  in  the  progress  of  the  brick  work  as  men- 
tioned and  provided  for  in  the  **time''  clause  of  said 
contract,  and  that  said  additional  time  was  accord- 
ingly allowed  to  plaintiff. 

**  Plaintiff  expressly  denies  that  it  had  any  knowl- 
edge or  notice  that  said  hotel  was  rented,  or  the  rental 
value  thereof,  or  was  advised  as  to  when  the  same 
was  intended  to  be  occupied,  or  that  the  structure  to 
be  erected  by  it  had  any  rental  value. 

'*  Wherefore,  plaintiff  having  fully  replied  to  de- 
fendant's amended  answer  renews  the  prayer  of  its 
petition." 

The  cause  was  tried  on  these  pleadings,  and  the 
jury  returned  the  following  verdict: 

**  Kansas  City,  Missouri,  May  14,  1909.  We,  the 
jury,  find  the  issues  in  favor  of  the  plaintiff  upon  his 
petition  and  assess  his  damages  at  the  sum  of  thirteen 
thousand,  five  hundred  and  ninety-eight  dollars  and 
forty-six  cents  ($13,598.46)  plus  interest  at  the  rate 
of  six  per  cent  per  annum  from  the  date  of  January 
15,  1908,  to  May  14,  1909,  amounting  to  ten  hundred 
and  eighty-seven  dollars  and  eighty-seven  cents  ($1,- 
087.87)  and  further  find  the  issues  in  favor  of  the  de- 
fendants on  his  counterclaim  and  assess  his  damages 
thereon  at  the  sum  of  three  thousand  dollars  ($3,- 
000)." 

From  the  judgment  entered  upon  and  in  accord- 
ance with  this  verdict  this  appeal  was  taken  after  the 
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filing  by  defendants  and  overruling  of  a  motion  in 
arrest  of  judgment  made  on  the  following  grounds: 

**1.  Because  the  plaintiff  was  not  entitled  on  the 
pleadings  to  recover. 

**2.  Because  the  petition  does  not  state  facts. 
suflScient  to  constitute  a  cause  of  action  against  these 
defendants. 

**3.  Because  the  verdict  of  the  jury  is  not  re- 
sponsive to  the  issues  tendered  by  the  pleadings  herein 
and  is  insuflBcient  upon  which  to  predicate  a  judg- 
ment 

The  defendants,  by  order  of  the  court,  were  given 
until  the  8th  day  of  October,  1910,  to  file  bill  of  ex- 
ceptions. On  June  24,  1911,  and  without  further 
leave  or  stipulation,  the  trial  judge  signed  and  the 
defendants  filed  a  bill  of  exceptions  taken  during  the 
trial  and  to  the  overruling  of  their  motion  for  a  new 
trial. 

I.  The  first  question  that  calls  for  our  attention 
in  this  case  is  whether  we  have  before  us  a  bill  of 

exceptions  that  we  are  at  liberty  to  con- 
Fiiing  Bill  of  sider.  The  cause  was  tried  and  the  ver- 
Exceptiont  diet  returned  on  May  14,  1909,  during  the 
Expiration  April  term  of  the  Jackson  County  Circuit 
of  Leave:  Court.  During  the  October  term,  1909, 
'on  the  11th  day  of  December,  the  motions 

for  a  new  trial  and  in  arrest  of  judgment 
were  overruled  and  this  appeal  granted,  and  the  ap- 
pellants given  leave  to  file  their  exceptions  on  or  be- 
fore the  9th  day  of  April,  1910.  On  the  23rd  day  of 
March,  1910,  while  the  former  leave  was  in  force  the 
court  for  good  cause  extended  the  time  for  filing  the 
bill  of  exceptions  until  on  or  before  the  8th  day  of 
October,  1910.  Nothing  further  was  done  until  the 
24th  day  of  June,  1911,  when  the  bill  of  exceptions  in- 
corporated in  this  record  was  signed  and  sealed  by 
the  judge  of  the  trial  court  and  duly  filed.    In  the 
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meantime,  that  is  to  say,  between  the  expiration  of 
the  leave  last  given  by  the  court  to  file  the  bill  of  ex- 
ceptions and  the  time  of  its  actual  signing  and  filing, 
the  act  of  the  Legislature  approved  March  13,  1911, 
went  into  effect  by  virtue  of  its  emergency  clause,  and 
the  question  is  thus  squarely  presented  as  to  whether 
this  act  applies  to  those  cases  in  which  the  right  to 
file  a  bill  of  exceptions  had  expired  before  its  passage 
and  approval. 

This  precise  question  was  before  this  court  at 
the  October  term  of  the  present  year  and  it  was  de- 
termined upon  full  consideration  that  the  Act  of  1911 
was  not  intended  to  have  and  did  not  have  the  effect 
to  create  the  right  to  file  a  bill  of  exceptions  in  those 
cases  where  there  was  no  such  right  in  existence  at 
the  time  of  its  taking  effect.  In  other  words  it  only 
operated  to  extend  a  right  in  existence  at  that  time. 
[Craig  V.  Railroad,  248  Mo.  270.]  We  do  not  think 
that  any  beneficial  purpose  would  be  served  by  a  re- 
consideration of  the  question  at  this  time: 

While  the  act  is  remedial  in  its  nature,  the  con- 
struction contended  for  by  appellants  would  inure 
chiefly  if  not  wholly  to  the  benefit  of  those  who,  either 
deliberately  or  through  negligence,  had  surrendered 
the  right  to  have  a  review  of  the  matters  of  exception 
involved,  and  it  does  not  seem  that  they  have  a  higher 
equity  than  those  who,  for  the  same  reasons,  have 
failed  to  take  their  appeal  within  the  time  permitted 
by  law.  We  still  see  no  reason  why,  by  construction, 
they  should  be  forced  under  the  wings  of  the  act  by 
permitting  it  to  retroact  upon  a  status  already  exist- 
ing by  enlarging  the  scope  and  effect  of  the  appeal. 

There  being  no  bill  of  exceptions  in  the  case  the 
Act  of  1911  by  its  terms  requires  the  affirmance  of  the 
judgment  below,  **if  error  do  not  appear  in  the  rec- 
ord.*'   It  thus  becomes  our  duty  to  examine  the  rec- 
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ord  proper  to  ascertain  whether  it  is  suflBcient  to  sup- 
port the  judgment. 

n.  The  appellants  contend  that  the  petition  does 
not  state  a  cause  of  action  because,  although  it  pleads 
generally  the  performance  by  plaintiff  of  all  the  con- 
ditions of  the  contract,  yet  it  shows  upon 
j?"*''*^*!'  ,  its  face  that  the  work  was  not  finished 
the  Essence:  within  the  time  required  by  its  terms.  It 
Pleading.        jg  ^^^^  ^.j^^^.  ^Yxq  contract  pleaded  provides 

that  the  work  should  be  done  and  finished 
October  10,  1907,  while  the  petition  states  that  it  was 
completed  on  the  twenty-first  day  of  November,  1907, 
yet  it  expressly  provides  that  **any  delays  caused  by 
the  progress  of  brick  work  shall  be  taken  into  consid- 
eration, and  an  equal  time  to  such  delay  shall  be  added 
to  the  above  date  of  October  10,  1907.''  Thus  the 
time  of  completion  expressed  in  the  contract  was  real- 
ly October  10,  1907,  or  as  soon  thereafter  as  the  prog- 
ress of  the  brick  work  would  permit  according  to  the 
rule  of  computation  above  stated.  The  defendants 
demurred  generally  to  the  petition,  and  upon  the  over- 
ruling of  their  demurrer,  answered  over  to  the  effect 
that  at  the  time  the  contract  was  executed  the  build- 
ing had  been  rented  to  the  Baltimore  Hotel  Company 
for  a  reasonable  rental;  that  a  reasonable  rental  for 
the  addition  was  $5000  per  month ;  that  the  defendants 
were  induced  to  enter  into  the  contract,  as  plaintiff 
knew,  because  of  the  condition  that  the  steel  work  was 
to  be  completed  October  10,  1907,  and  a  guaranty  to 
the  effect  that  ninety  per  cent  of  the  steel  was  on  hand 
in  plaintiff's  yard  ready  for  shipment  and  erection, 
that  the  steel  work  was  not  completed  until  January 
28,  1908,  and  that  by  reason  of  such  'failure  to  com- 
plete the  work  October  10,  1907,  defendants  were  dam- 
aged in  the  sum  of  $17,882  for  which,  with  interest, 
they  ask  judgment. 
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The  plaintiff  replied  to  this  (1)  by  general  de- 
nial; (2)  if  there  was  any  delay  it  was  caused  solely 
by  the  interference,  acts  and  conduct  of  defendants 
and  not  the  default  or  failure  of  plaintiff;  (3)  that 
after  October  10, 1907,  the  defendants  agreed  to  waive 
all  damages  for  the  failure  to  complete  the  erection 
on  October  10,  1907,  for  a  valuable  consideration  stat- 
ed; (4)  that  after  October  10,  1907,  the  defendants 
repeatedly  requested  the  plaintiff  to  complete  and 
speed  the  completion  of  the  work,  and  paid  him  many 
and  large  sums  of  money  to  apply  on  the  contract; 
(5)  that  the  delay  was  caused  by  defendants  in  chang- 
ing the  plans  and  specifications  for  the  steel  work  and 
in  furnishing  the  drawings  and  other  things  to  be 
furnished  and  performed  by  them  by  which  plaintiff 
was  prevented  from  proceeding  with  the  work  and 
that  at  least  half  of  such  delay  was  due  to  the  pro- 
gress of  brick  work  for  which  additional  time  was 
allowed. 

Defendants  insist  with  great  earnestness  and 
learning  that  this  reply  is  a  departure  from  the  orig- 
inal cause  of  action  stated  in  the  petition,  in  as  much 
as  it  abandons  the  contract  sued  on,  and  sets  up  a 
new  contract  so  far  as  the  time  of  completion  is  con- 
cerned. To  permit  this  judgment  to  stand,  they  say, 
would  be  virtually  to  substitute  the  reply  for  the  pe- 
tition, which  would  be  an  entire  subversion  of  the 
order  of  pleading  required  by  the  Code.  They  also 
say:  *'Eecovery  may  not  be  had  upon  contract  and 
for  contract  price  where  it  is  admitted  the  contract 
has  not  been  kept.  The  remedy  is  in  quantum  me- 
ruit." In  view  of  this  contention  the  suflSciency  of 
the  petition  standing  alone  becomes  merged  in  the 
general  question  of  the  sufficiency  of  the  pleadings  as 
a  whole  to  sustain  the  judgment  and  we  will  so  con- 
sider it. 

Contracts  consist  of  two  phases  which  must  be 
blended  in  one  composite  structure  to  be  understood. 
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These  are  the  language  used  and  the  thing  to  which  it 
is  applied.  By  this  contract  the  plaintiff  undertook 
to  furnish  all  the  material,  consisting  of  steel  in  dif- 
ferent shapes  which  were  mentioned  as  beams,  chan- 
nels, angles,  plates  and  rivets,  out  of  which  are  to  be 
produced  the  girders,  columns,  lintels,  anchors,  plates 
and  other  members  of  an  immense  hotel  structure 
twelve  stories  in  height,  covering  an  area  75x117  feet 
The  two  upper  stories,  extending  over  an  adjoining 
building,  add  42x116  feet  to  its  size.  This,  according 
to  the  record,  involved  the  use  of  nearly  666  tons  of 
steel,  which  must  be  fabricated  into  finished  members 
at  the  plaintiff's  shop  in  Ottumwa,  Iowa,  or  other 
manufacturing  establishments  where  the  facilities  ex- 
isted, and  from  there  delivered  to  the  ground  where 
the  building  was  being  erected  as  it  was  needed  or 
could  find  storage,  and  erected  so  as  to  progress  as 
nearly  as  practicable  according  to  horizontal  lines  re- 
lating to  top  levels  of  floor  construction.  All  these 
members  were  to  be  fabricated  and  erected  as  shown 
on  eleven  sheets  of  detail  drawings  which  accompan- 
ied the  contract.  All  these  drawings  of  the  architect 
were  required  to  be  examined  and  figures  checked  by 
the  contractor,  so  as  to  be  reconciled  with  all  the 
other  members  of  steel  construction,  as  well  as  with 
the  adjoining  work  of  all  other  trades  engaged  in  the 
construction  of  the  adjoining  members  of  the  build- 
ing. If  any  discrepancy  or  insuflSciency  of  detail 
should  be  found  in  these  respects  the  plaintiff  was  re- 
quired to  stop  his  work  and  call  for  further  detail 
drawings  or  specific  instructions  from  the  architect 
representing  the  owner. 

It  will  be  seen  that  the  nature  of  the  work  re- 
quired masons  and  bricklayers  to  lay  the  foundations 
and  prepare  the  walls  for  the  steel  structures  at  every 
one  of  the  eleven  stages  described  in  the  contract,  and 
that  the  plaintiff  must  reconcile  his  construction  to  the 
conditions  so  produced,  and  also  to  the  conditions  in- 
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dicated  upon  the  plans  or  by  the  work  of  other  trades 
engaged  upon  the  building;  and  in  all  cases  must  await 
not  only  their  progress,  but  the  pleasure  and  con- 
venience of  the  architect  in  correcting  and  reconciling 
the  discrepancies  which  might  exist  either  in  the  plans, 
or  in  the  work  of  others.  "^ 

We  have  carefully  noted  the  above  features  of  the 
contract  because  of  their  relation  to  the  first  question 
which  naturally  presents  itself  upon  the  sufficiency  of 
this  record:  that  is  to  say,  whether  the  time  limit 
of  October  10th  is  an  independent  agreement,  simply 
entitling  the  owner  to  such  damages  as  he  might  suf- 
fer from  noncompliance  with  the  contract  in  that  re- 
spect, or  whether  it  is,  to  use  the  common  language 
of  the  books,  of  the  essence  of  the  contract ;  that  is  to 
say,  a  condition  precedent  without  the  performance- 
of  which  no  recovery  can  be  had  upon  it.  The  point 
is  well  presented  in  this  case,  for  there  is  no  sugges^- 
tion  that  the  plaintiff  violated  or  failed  in  the  per- 
formance of  the  contract  in  any  respect  except  in  the 
matter  of  time.  The  work  was  completed,  so  far  a^ 
appears  or  is  claimed,  in  exact  accordance  with  its 
terms  and  was  accepted  by  the  defendants.  To  bp 
sure,  it  is  suggested  in  the  answer  that  there  was  ^ 
guaranty  to  the  effect  that  ninety  per  cent  of  the  steel 
to  be  furnished  and  erected  under  the  requiremnts  of 
the  contract  was  on  hand  and  in  the  yards  of  the 
plaintiff  ready  for  shipment  and  erection.  It  is  suf- 
ficient to  say  of  this  that  there  is  no  such  guaranty 
or  representation  in  the  contract.  The  statement  is 
that  ninety  per  cent  of  the  steel  involved  was,  at  the 
date  of  the  execution  of  the  proposition,  in  stock  in 
plaintiff's  yard  and  would  enter  into  the  work.  It 
was  impossible  that  it  should  have  meant  that  the 
material  was  fabricated  into  members  of  the  struc- 
ture ready  to  erect,  because  the  fabrication  could  only 
be  done  from  drawings  made  from  the  plans,  and  as 
the  combined  work  developed.  i 
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•  We  know  of  no  reason  why  it  is  not  entirely  com- 
petent for  the  parties  to  agree  upon  the  effect  of  non- 
compliance with  any  stipulation  of  their  contract.  If 
in  the  exercise  of  this  right  they  agree  that  time  shall 
be  treated  as  an  essential  element  of  performance^ 
there  is  no  reason  why  the  courts  should  not  enforce 
their  clearly  expressed  intention  to  that  effect.  It  is 
otherwise,  however,  where  the  contract  shows  that  it 
was  the  intention  of  the  parties  that  time  should  not 
be  considered  of  its  essence.  Sometimes,  in  the  ab- 
sence of  any  direct  expression  upon  that  subject,  the 
intention  of  the  parties  will  be  presumed  from  the 
nature  of  the  contract  itself.  Thus  time  will  be  pre- 
sumed to  be  of  the  essence  of  the  contract  when  it  was 
known  by  both  parties  at  the  time  it  was  entered  into 
that  without  a  strict  performance  in  that  respect  it 
would  not  accomplish  its  ultimate  object.  On  the 
other  hand  in  case  of  building  contracts  which  pro- 
vide that  one  of  the  parties  shall  furnish  valuable 
material  and  labor  in  the  construction  of  a  house  on 
the  property  of  another  which  is  completed  in  all  re- 
spects according  to  contract  and  accepted  and  used 
by  the  owner  as  an  improvement  designed  by  himself 
for  the  benefit  of  his  own  premises,  it  would  be  rank 
injustice  to  permit  him  to  escape  payment  because  it 
happened  to  be  completed  a  few  days  later  than  the 
contract  requires;  and  in  such  cases,  unless  there  is 
a  plainly  expressed  intention  to  the  contrary,  time 
will  not  be  considered  of  its  essence  but  will  be  pre- 
sumed to  have  been  entered  as  an  independent  agree- 
ment, on  account  of  which  compensation  in  damages 
will  put  the  owner  in  a  position  as  favorable  as  would 
strict  performance  with  respect  to  time.  [Beck  & 
Pauli  Lithographing  Co.  v.  Milling  &  Elevator  Co.,  52 
Fed.  700.]  In  the  case  cited  Judge  Sanborn,  for  the 
Circuit  Court  of  Appeals  of  the  Eighth  Circuit,  said : 
**It  is  a  general  principle  governing  the  construc- 
tion of  contracts  that  stipulations  as  to  the  time  of 
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their  performance  are  not  necessarily  of  their  essence, 
unless  it  clearly  appears  in  the  given  case  from  the 
express  stipulations  of  the  contract  or  the  nature  of 
its  subject-matter  that  the  parties  intended  perform- 
ance within  the  time  fixed  in  the  contract  to  be  a  con- 
dition jprecedent  to  its  enforcement,  and,  where  the 
intention  of  the  parties  does  not  so  appear,  perform- 
ance shortly  after  the  time  limited  on  the  part  of 
either  party  will  not  justify  a  refusal  to  perform  by 
the  party  aggrieved,  but  his  only  remedy  will  be  an 
action  or  counterclaim  for  the  damages  he  has  sus- 
tained from  the  breach  of  the  stipulation.  In  the  ap- 
plication of  this  principle  to  the  cases  as  they  have 
arisen,  in,  the  promulgation  of  the  rules  naturally  de- 
duced from  it,  and  in  the  assignment  of  the  various 
cases  to  the  respective  classes  in  which  the  stipula- 
tion as  to  time  of  performance  is,  or  is  not,  deemed 
of  the  essence  of  the  contract,  the  controlling  consid- 
eration has  been,  and  ought  to  be,  to  so  decide  and 
classify  the  cases  that  unjust  penalties  may  not  be 
inflected,  nor  unreasonable  damages  recovered/' 

In  Pratt  v.  Forge  Co,,  184  Fed.  287,  the  same 
question  was  before  the  Circuit  Court  of  Appeals  of 
the  Second  Circuit.  In  that  case  a  contract  for  in- 
stalling an  extensive  heating  plant  had,  with  the  ac- 
quiescence of  the  defendant,  been  extended  beyond 
the  stipulated  date  imtil  a  few  hundred  dollars  and  a 
week  or  two  would  have  completed  it,  when  it  was  re- 
pudiated by  the  defendant.  It  was  contended  that 
the  action  should  not  have  been  brought  upon  the  con- 
tract but  upon  a  quantum  meruit.  In  answer  to  this 
contention  the  court  said: 

'*The  defendant  has  the  plant  and  has  been  using 
it  since  it  was  installed;  it  also  has  the  money  it 
agreed  to  pay  for  the  plant.  The  plaintiff  has  noth- 
ing. 

251  Mo.— 44. 
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**It  may  as  well  be  conceded  at  the  outset  that, 
in  such  circumstances,  the  court  is  not  inclined  to 
strain  unduly  the  rules  of  evidence  or  of  pleading 
to  continue  a  situation  so  inequitable. 

**The  principal  contention  of  the  defendant  is 
based  upon  an  alleged  defect  in  pleading.  It  is  argued 
that  plaintiff  has  mistaken  its  remedy  and  that  in- 
stead of  suing  upon  the  contract,  the  action  should 
have  been  upon  a  quantum  meruit.  The  authority 
chiefly  relied  upon  is  Dermott  v.  Jones,  23  How.  220, 
16  L.  Ed.  442,  which  arose  in  1859  in  the  District  of 
Columbia  and  was  governed  by  the  rules  of  common 
law  pleading.  The  case  is  a  striking  illustration  of 
how  a  simple  cause  of  action  may  be  stifled  under  the 
old  system  of  pleading.** 

In  St.  Louis  Steam-Heating  &  Ventilating  Co.  v. 
Bissell,  41  Mo.  App.  426,  the  same  question  was  the 
principal  one  involved  and  was  thus  stated  in  a  sylla- 
hus: 

**The  right  of  recovery  for  work  under  a  written 
contract  will  not  be  construed  to  be  conditional  upon 
.compliance  with  a  stipulation  for  the  completion  of 
the  work  by  a  fixed  time,  unless  there  is  an  express 
agreement  to  that  effect,  or  unless  from  a  fair  con- 
struction of  the  language  employed,  the  nature  of  the 
contract  and  the  attendant  circumstances,  it  is  ap- 
parent that  the  parties  so  intended.** 

The  court  said:  **Time  is  not  usually  of  the  es- 
sence of  any  contract,  though  it  may  be  made  so,  in 
any  undertaking,  by  express  agreement.  If  the  par- 
ties do  not  so  expressly  stipulate,  the  courts  will  not 
attach  such  a  condition,  unless,  upon  a  fair  construc- 
tion of  the  language  employed,  and  from  the  nature 
of  the  contract  and  the  circumstances  under  which  it 
was  made,  it  is  apparent  that  the  parties  so  intended. 
tRussell  V.  Ins.  Co.,  55  Mo.  585;  Higgin  v.  Railroad, 
fiO  N.  Y.  557;  Bishop  on  Contracts,  sec.  1347.]** 
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After  quoting  from  Turner  v.  Mellier,  59  Mo.  526, 
the  court  proceeded  to  state  its  conclusion  as  follows : 

*'If  the  heating  apparatus  in  defendant's  build- 
ing was  designed  for  a  particular  occasion  or  tempo- 
rary purpose,  and  was  of  no  use  afterwards,  then  a 
failure  by  the  plaintiff  to  complete  it  in  time  for  such 
special  use  would  go  to  the  whole  consideration,  and 
the  plaintiff  would  be  debarred  from  its  action  to  re- 
cover for  the  work  under  the  contract  But  the  very 
nature  of  the  work  destroys  the  idea  that  the  apparat- 
us was  designated  by  the  defendant's  testator  for  a 
temporary  purpose  or  use.  It  was  intended  to  be 
used  not  for  a  season,  but  continually.  This  neces- 
sarily disposes  of  the  question  adversely  to  the  de- 
fendants.'' 

This  contract  shows  no  intention  on  the  part  of 
either  party  to  make  the  date  given  for  the  comple- 
tion of  the  work  of  its  essence,  in  the  sense  that  an 
action  may  not  be  brought  upon  it  for  the  recovery 
of  the  contract  price  upon  completion  and  acceptance 
at  a  later  date ;  and  the  law  will  not  presume  such  an 
intention  unless  there  is  something  in  the  nature  of 
the  work  that  makes  the  completion  at  that  time  an 
element  in  its  permanent  value,  or  the  date  serves  a 
temporary  purpose  that  is  an  important  inducement 
to  the  undertaking.  This  contract,  on  the  contrary, 
expressly  provides  that  the  given  date  may  be  elim- 
inated, and  a  new  and  indeterminate  one  substituted, 
depending  on  events  within  the  control  of  the  owner 
and  his  agencies,  but  impossible  to  determine  other- 
wise than  from  conditions  as  they  develop  in  the 
course  of  the  work  of  construction.  The  work  of  the 
plaintiff  is  also  subordinate  at  every  step,  not  only 
to  the  progress  of  the  other  trades  but  also  to  the 
convenience  of  the  architect  who  is  made  the  owner's 
representative.  And  finally  the  defendants  have 
elected  to  treat  the  time  stipulation  as  an  independent 
one,  and  seek  compensation,  not  on  the  theory  of  an 
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irreparable  or  indeterminate  injury,  but  solely  as  full 
rental  for  a  completed  building  from  the  day  fixed  for 
completion. 

In  those  cases  in  which  time  is  of  the  essence  of 
the  contract  either  by  reason  of  legal  presumptions 
arising  from  its  nature  and  general  terms,  or  by  being 
made  so  by  express  stipulation,  the  failure  to  perform 
within  the  time  stated  may  be  waived  like  any  other 
breach    (Estel   v.    Railroad,   56    Mo.  282;  Fowlds  v. 
Evans,  52  Minn.  551;  Dunn  v.  Steubing,  120  N.  Y.  232) 
and  under  our  system  of  pleading,  whenever  the  an- 
swer pleads  the  breach  aflBrmatively,  such  waiver  may 
be — and  should  be — pleaded  in  the  reply.     [Ehrlicli 
V.  Insurance  Co.,  103  Mo.  231 ;  Pierce  City  Water  Co, 
V.  Pierce  City,  61  Mo.  App.  471 ;  Coombs  v.  Block,  130 
Mo.  668;  Estel  v.  Railroad,  56  Mo.  282.]     In  this  case 
the  time  of  completion  not  being  of  the  essence  of  the 
contract,  it  was  sufficient  to  show,  under  the  general 
allegation  of  performance,  that  all  its  other  stipula- 
tions were  fully  performed,  and  the  work  completed 
and  accepted.    But  while  it  was  unnecessary  to  a  re- 
covery upon  the  contract  that  the  work  should  have 
been  completed  upon  the  day  named  the  defendants 
were  entitled  to  damages  for  a  breach  of  that  provi- 
sion and  presented  their  counterclaim  to  recover  them 
in  this  suit.     This  presented  for  the  first  time  the 
issue  of  a  breach  of  the  time  provision  of  the  contract 
and  the  plaintiff  met  it,  as  it  had  the  right  to  do,  by 
an  attempt  to  justify  its  course  in  the  reply. 

We  have  been  favored  with  a  most  interesting 
and  instructive  argument  upon  the  questions  of  plead- 
ing which  would  arise  out  of  the  waiver  of  strict  per- 
formance of  the  time  stipulation,  provided  the  doc- 
trine were  applicable  to  this  case.  We  have  seen  how- 
ever, that  the  broken  stipulation  is  not  of  the  essence 
of  the  contract,  and  therefore  not  a  condition  to  the 
maintenance  of  the  action  on  it,  so  that  there  has  been 
nothing  to  waive.    The  defendant,  in  his  counterclaim 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  693 

Blumenthal  v.  Blumenthal. 

for  damages,  has  followed  the  well  beaten  path  blazed 
by  the  law  under  our  own  code  as  well  as  similar  ones 
in  other  jurisdictions.  The  verdict  of  the  jury  is  re- 
sponsive to  the  issues  so  made,  and  suflBcient  to  sup- 
port the  judgment.  Were  we  to  accept  the  invitation 
of  the  defendants,  and  examine  once  more  the  ques- 
tion of  the  proper  time  and  manner  of  pleading  the 
waiver  of  conditions  precedent  to  a  recovery  in  ac- 
tions upon  contracts  of  this  character  our  opinion 
would  add  nothing  to  the  weight  of  the  authorities 
already  incidentally  cited  in.  this  opinion  which  refer 
to  that  subject.  The  judgment  of  the  circuit  court  is 
affirmed. 

Blair,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of 
Bbown,  C,  is  adopted  as  the  opinion  of  the  court. 
All  of  the  judges  concur. 


OTTILLIE  BLUMENTHAL  et  al.  v.  AUGUSTUS  A. 
BLUMENTHAL  et  al.,  Appellants. 

Division  Two,  June  28,  1913. 

1.  DEED:  To  Trustee:  No*Duty.  The  title  to  land  conveyed  by 
a  deed  to  a  trustee  which  imposed  upon  him  no  duty  whatever 
passed  at  once  to  the  beneficiaries  named  therein. 


:  Ambiguous:  North  Half:  Meaning.    The  words  "north 

side"  and  "north  half  may  mean  the  north  half  of  a  building 
on  the  ground  described,  and  not  the  north  half  of  the  area. 


— — :  Ambiguous:  Construction:  North  Side  or  Half:  Not 
of  Area,  But  of  Building.  -A  deed  which  undertook  to  con- 
vey 86  feet  of  ground  fronting  on  the  east  side  of  a  street  by 
150  feet  deep,  when  in  fact  the  tract,  identified  by  other  calls, 
fronted  82  feet  on  said  street  and  was  163  deep,  and  which  under- 
took to  convey  to  one  son  for  life  "the  north  side"  of  said 
premises  and  "the  title  to  that  half  of  said  property"  to  a 
daughter  of  said  son  and  the  heirs  of  her  body,  and  to  convey 
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to  two  daughters  of  said  grantor  "the  southern  half  of  the 
premises  heretofore  described,"  subject  to  a  life  estate  for 
another  son,  when  on  the  northeast  corner  of  the  plot  was  a 
three-story  brick  building  fronting  48  feet  on  the  east  side  of 
said  street,  and  extending  eastward  55  feet  along  an  east-and- 
west  street,  in  which  was  a  hallway  eight  feet  wide  extending 
from  west  to  east  through  the  entire  building  and  from  the 
first  fioor  upward  to  the  third,  dividing  the  three-story  build- 
ing in  the  middle,  the  first  story  of  which  was  fitted  up  for 
stores  and  the  second  and  third  stories  for  residence  purposes,, 
is  ambiguous  and  uncertain,  both  in  its  description,  and  in  the 
portion  of  said  tract  it  undertook  to  convey  to  the  various 
grantees;  and  it  is  held,  that  it  did  not  intend  to  convey  to  the 
one  son  and  his  daughter  one-half  in  area  of  the  82  feet,  or  the 
north  41  feet  of  said  tract,  but  the  "north  side"  or  'lialf '  of  the 
48-foot  building,  the  purpose  of  the  deed  being  to  divide  the 
property  with  the  center  line  of  the  hall. 


4.   :  :  Parol  Evidence:  Meaning  Parties  Placed  on 

Deed.  Where  a  deed  is  ambiguous,  the  intention  of  the  partiea 
may  be  sought  by  inquiring  into  the  condition  of  the  property 
and  the  uses  to  which  it  was  put.  And  the  interpretation  placed 
upon  the  deed  by  the  parties  themselves  is  very  persuasive  of 
its  meaning.  Where  the  deed  granted  the  '*north  side"  of  a  lot 
fronting  82  feet  on  the  east  side  of  a  street  to  an  older  son  for 
life  and  "that  half"  to  his  daughter  in  remainder,  and  "the 
southern  half  to  a  younger  son  for  life,  with  remainder  In  two 
unmarried  daughters,  and  there  was  a  48-foot  brick  building 
on  the  north  side  of  the  lot,  three  stories  high,  with  an  ieight- 
foot  hall  running  the  entire  length  through  the  middle,  with  a 
store  on  each  side  of  the  hall  on  the  first  fioor,  and  the  upper 
stories  arranged  for  residence  purposes,  the  grantor  did  not 
Intend  to  give  to  the  younger  son  and  two  daughters  only  a 
seven-foot  strip  of  a  three-story  building  and  34  feet  of  vacant 
ground  of  small  value;  and  the  fact  that  immediately  after  the 
deed  was  executed,  the  two  sons  took  possession  of  the  building, 
the  older  of  the  north  half,  the  younger  of  the  south  half,  and 
each  held  possession  of  that  half  for  twenty-six  years,  is  very 
persuasive  that  the  intention  of  the  grantor  was  to  make  the 
middle  line  of  the  hall,  and  not  the  middle  line  of  the  82  feet 
of  ground,  the  dividing  line. 

Appeal  from  St.  Louis  City  Circuit  Court. — Han.  Wil- 
Ham  M.  Kinsey,  Judge. 

Apfibmed. 
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J.  L.  Hornshy  for  appellants. 

(1)  In  constniing  a  deed  every  part  should  be 
'given  effect.  Chew  v.  Kellar,  171  Mo.  223;  17  Am.  & 
Eng.  Ency.  Law  (2  Ed.),  p.  7,  n.  3.  (2)  Parol  testimony 
is  not  permissible  to  vary  or  control  the  words  of  a 
grant  in  a  deed.  Wolff  v.  Dyer,  95  Mo.  545 ;  Jennings 
V.  Brizeadine,  44  Mo.  332.  (3)  The  word  ^'half* 
where  used  in  the  deed  in  defining  the  respective  in- 
terests of  appellants  and  respondents  should  be  con- 
strued literally,  and  means  half  in  quantity.  Boom 
Co.  V.  Whitney,  26  Mich.  42;  Dart  v.  Barbour,  32  Mich. 
267;  Owen  v.  Henderson,  16  Wash.  39;  Winslow  v. 
Cooper,  104  HI.  235;  Cogan  v.  Cook,  22  Minn.  137. 

M.  W.  Feuerbacher  for  respondents. 

(1)  Nothing  but  monuments  can  control  courses 
and  distances.  TVTiere  the  land  is  described  by  an- 
other's land,  the  latter  tract  of  land  is  a  monument  of 
description,  and  the  true  line  of  his  land  will  control 
the  courses  and  distances  given  in  the  deed.  Tiede- 
man  R^al  Property  (3  Ed.),  p.  878-9,  par.  603;  Peas- 
lee  V.  Gtee,  19  N.  H.  273;  Park  v.  Pratt,  38  Vt.  552; 
Smith  v.  Land  &  Imp.  Co.,  117  Mo.  444;  Harding  v. 
Wright,  119  Mo.  9;  Whittaker  v.  Whitaker,  175  Mo. 
11.  (2)  To  render  a  deed  or  other  instrument  am- 
biguous, or  void  for  uncertain  description,  the  ambig- 
uity must  be  patent,  and  appear  on  its  face ;  but  where 
the  deed  or  instrument  appears  certain  and  without 
ambiguity  and  the  uncertainty  arises  by  matter  out- 
side of  the  instrument,  then  it  contains  a  latent  am- 
biguity and  may  be  explained  by  the  application  of 
extrinsic  evidence.  Hardy  v.  Matthews,  38  Mo.  124; 
Lego  V.  Medley,  79  Wis.  218;  Robards  v.  Brown,  167 
Mo.  457;  Goff  v.  Roberts,  72  Mo.  573;  Schreiber  v.  Os- 
ten,  50  Mo.  516 ;  Morgan  v.  Burrows,  45  Wis.  217 ;  Jones 
V.  Pashby,  62  Mich.  614.     (3)     The  meaning  that  the 
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parties  attached  to  the  language  employed,  especially 
in  matters  of  description,  may  be  shown  by  parol 
evidence  relating  to  the  situation  and  condition  of 
the  subject-matter.  Devlin  on  Real  Estate  (3  Ed.),' 
sec.  1015a,  p.  1937;  Lego  v.  Medley,  79  Wis.  211;  Ly- 
man V.  Babcock,  40  Wis.  512.  (4)  A  controlling 
principle  in  the  construction  of  deeds  as  well  as  of 
wills  and  other  instruments  in  writing,  is  to  ascertain 
the  meaning  of  the  grantor  from  the  words  he  uses, 
in  the  light  of  the,  circumstances  which  surrounded, 
attended  and  waited  upon  his  use  of  them.  Long  v. 
Timms,  107  Mo.  512;  Carter  v.  Foster,  145  Mo.  392; 
Speed  V.  Terminal  Ry.  Co.,  163  Mo.  124;  Aldridge  v. 
Aldridge,  202  Mo.  572;  Ganson  v.  Madigan,  15  Wis. 
154;  Railroad  v.  Frowein,  163  Mo.  17;  Construction 
Co.  V.  Tie  Co.,  185  Mo.  62;  Bemero  v.  Real  Estate  Co., 
134  Mo.  App.  299.  (5)  There  can  be  no  universal 
rule  that  the  word  half  shall  be  interpreted  in  its  ordi- 
nary meaning  of  one-half  of  the  quantity,  for  it  is 
often  used  in  conveyances  when  the  context  indicates 
a  sense  quite  different.  Jones  v.  Pashby,  48  Mich. 
637,  62  Mich.  614;  Iron  M.  Co.  v.  Mining  Co.,  80  Mich. 
491;  Wolfe  v.  Dyer,  85  Mo.  545;  Devlin  on  Real  Estate 
(3  Ed.),  sec.  1042,  p.  2025;  Grandy  v.  Casey,  93  Mo. 
595. 

BROWN,  P.  J. — Action  to  determine  and  quiet 
title  to  real  estate.  From  a  judgment  for  plaintiffs, 
defendants  appeal. 

August  A.  Blumenthal,  Sr.,  a  citizen  of  St.  Louis, 
was  the  father  of  four  children;  two  sons,  August  A. 
Blumenthal,  Jr.,  and  Berthold  W.  Blumenthal;  and 
two  daughters,  Paulina  Blumenthal  and  Otillie  Blum- 
enthal. 

On  January  26,  1876,  and  only  a  few  months  be- 
fore his  death,  said  August  A.  Blumenthal,  Sr.,  con- 
veyed to  one  John  N.  Straat,  as  trustee  for  his  sons 
and  daughters  above  named,  a  parcel  of  land  in  St. 
Louis  City,  which  parcel  of  land  has  a  frontage  of 
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eighty-two  feet  on  the  east  side  of  Broadway  street 
(then  known  as  Main  street),  bounded  on  the  north 
by  Elwood  street,  on  the  south  by  the  homestead  of 
said  grantor,  and  extending  back  eastward  from  said 
Broadway  street  an  average  depth  of  163  feet  to  the 
right-of-way  of  the  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Company. 

On  the  northwest  comer  of  this  parcel  of  land 
was  and  is  situated  a  three-story  brick  building,  front- 
ing forty-eight  feet  on  Broadway  street  and  extending 
eastward  along  the  south  boundary  of  Elwood  street 
about  fifty-five  feet. 

The  front  entrance  to  this  building  is  on  Broad- 
way street,  where  there  is  a  hallway  about  eight  feet 
wide  extending  from  west  to  east  through  the  entire 
building,  and  from  the  first  floor  upward  to  the  third 
floor  thereof.  The  several  floors  of  said  building  are 
connected  by  stairs  in  the  above-mentioned  hallway. 
The  hallway  divides  the  three-story  building  in  the 
middle,  and  the  first  floor  is  fitted  up  for  stores,  and 
the  second  and  third  floors  for  residences  or  other 
purposes. 

On  the  north  side  of  this  parcel  of  land,  and  in 
the  rear  of  the  three-story  building  before  described, 
are  two  small  one-story  brick  buildings  fronting  on 
Elwood  street,  neither  of  which  extends  southward 
from  said  Elwood  street  more  than  twenty  feet. 

This  parcel  of  land,  eighty-two  feet  wide  north 
and  south,  by  an  average  depth  of  163  feet,  was  in 
the  condition  hereinbefore  set  out,  when  August  A. 
Blumenthal,  Sr.,  conveyed  the  same  to  Straat,  as  trus- 
tee, for  the  use  of  his  two  sons  and  two  daughters, 
hereinbefore  named,  by  deed,  which  reads  as  follows 
(Italics  are  ours)  : 

*'This  deed,  made  and  entered  into  this  twenty- 
sixth  day  of  January,  A.  D.  1876,  by  and  between 
Augustus  A.  Blumenthal,  party  of  the  first  part,  of 
the  city  and  county  of  St.  Louis  and  State  of  Missouri, 
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and  John  K  Straat  of  the  same  place,  party  of  the 
second  part,  and  Augustus  A.  Blumenthal,  Jr.,  and 
Paulina  and  Ottillie  Blumenthal  and  Berthold  W. 
Blumenthal,  parties  of  the  third  part.  Witnesseth: 
That  said  party  of  the  first  part,  in  consideration  of 
one  dollar  to  Kim  in  hand  paid  by  the  said  party  of 
the  second  part,  and  in  further  consideration  of  the 
natural  love  and  affection  which  he  has  towards  the 
said  parties  of  the  third  part,  has  granted,  bargained 
and  sold  unto  the  said  party  of  the  second  part  in 
such  manner  as  will  hereafter  be  fully  explained,  a 
lot  of  ground  situated  in  South  St.  Louis,  Missouri, 
having  a  front  of  eighty-six  feet  on  the  east  side  of 
Main  street,  running  back  eastwardly  of  that  width 
one  hundred  fifty  feet,  more  or  less,  up  to  the  Iron 
Mountain  Railroad  track,  bounded  west  by  Main 
street,  north  by  Elwood  street,  east  by  railroad  track 
and  south  by  ground  heretofore  owned  by  the  grantor 
and  given  to  his  wife  during  her  natural  life,  and 
being  about  eighty-six  feet  off  the  northwest  comer 
of  block  No.  7  of  Eiler's  survey  of  the  town  of  Caron- 

•delet,  which  is  now  city  block  No the  right  of 

the  third  parties  is  such  as  herein  named,  that  August- 
us A.  Blumenthal,  Jr.,  having  the  north  side  of  the 
heretofore  described  premises  during  his  life,  and  at 
his  demise  his  daughter  Genevieve  will  hold  the  prem- 
ises to  herself  and  the  heirs  of  her  body  forever.  Pro- 
vided, however,  in  case  if  said  Genevieve  shall  die 
before  the  death  of  her  father,  leaving  heirs  of  her 
l)ody  living  at  the  time  of  the  death  of  her  father, 
the  title  to  that  half  of  said  property  conveyed  to 
Augustus  A.  Blumenthal,  Jr.,  shall  go  and  vest  in  the 
heirs  of  the  body  of  said  Genevieve  and  to  their  heirs 
and  assigns  forever.  In  case  said  Genevieve  shall 
die  without  leaving  heirs  of  her  body  then  and  in 
such  a  case  the  title  to  her  share  shall  got  to  and  vest 
in  the  heirs  of  the  said  party  of  the  first  part  and 
their  heirs  and  assigns  forever.    Paulina  and  OttUlie 
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to  get  the  southern  half  of  the  premises  heretofore 
described  under  the  condition  as  herein  provided  in 
fee  simple  that  Berthold  W.  Blumenthal  has  the  pos- 
session of  their  property  during  his  life  and  after  his 
demise  they  will  be  entitled  of  all  rights,  rents  and 
profits  deriving  from  said  premises,  but  in  case  one 
of  them  should  die  the  estate  will  go  to  her  sister,  but 
instead  if  both  should  die  without  leaving  any  heirs 
of  their  body,  then  the  estate  will  go  and  vest  under 
the  same  conditions  to  the  heirs  of  the  grantor  in 
common,  but  if  they  should  die  and  leave  any  heirs 
of  their  body,  the  estate  will  go  and  vest  in  them  and 
their  heirs  and  assigns  forever.  In  all  other  respects 
Aug.  A.  Blumenthal,  Jr.,  shall  be  tenants  in  common 
as  far  as  the  payment  of  taxes,  insurance  and  repairs 
is  concerned,  with  Berthold  W.  Blumenthal,  the  prop- 
erty is  now  insured  in  the  Home  Mutual  in  St.  Louis 
for  six  years.  Now,  when  the  six  years  run  out  I 
want  them  to  insure  in  four  good  mutual  companies, 
in  each  one  for  fifteen  hundred  dollars.  Now,  if  Ber- 
thold W.  Blumenthal  and  if  Augustus  A.  Blumenthal, 
Jr.,  shall  promptly  pay  the  taxes  and  insurance  when 
due  and  shall  keep  the  house  in  good  order  and  repair , 
then  in  that  case  no  rent  shall  be  collected  from  them 
under  no  pretense  whatever.  To  have  and  to  hold 
said  described  premises  and  all  rights,  privileges  and 
appurtenances  thereunto  belonging  as  herein  condi- 
tioned unto  him  the  said  John  N.  Straat  and  his  suc- 
cessor or  successors  in  trust  as  herein  has  been  de- 
scribed. In  witness  whereof,  the  said  party  of  the 
first  part  and  second  part  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  herein 
written. 

**AuG.  A.  Blumenthal,  (Seal) 

*^Jno.  N.  Straat,  Trustee.        (Seal)^^ 
The  real  purpose  of  this  action  is  to  construe  the 
above-quoted  deed. 
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The  learned  trial  judge  being  of  the  opinion  that 
the  foregoing  deed  possessed  certain  latent  ambigui- 
ties admitted  oral  evidence  showing  the  situation  of 
the  property,  and  that  immediately  after  the  deed  was 
executed  said  August  A.  Blumenthal,  Jr.,  took  posses- 
sion and  used  the  north  half  of  the  three-story  brick 
building,  and  permitted  his  brother,  Berthold  W.,  to 
use  the  south  half  thereof  until  his  death,  which  oc- 
curred in  1907.  After  the  death  of  Berthold  W.  Blum- 
enthal (in  1907)  his  brother,  August  A.  Blumenthal, 
Jr.,  one  of  the  appellants,  asserted  title  to  the  whole 
north  forty-one  feet  of  the  land  conveyed  by  the  deed, 
which  forty-one  feet  covers  one  entire  half  in  area  of 
the  eighty-two  feet  conveyed  by  the  deed  of  his  an- 
cestor, and  takes  all  of  the  three-story  brick  building 
except  about  seven  feet  on  the  south  side  thereof, 
whereupon  this  ffuit  was  instituted  against  said  Au- 
gust A.  Blumenthal,  Jr.,  and  his  heirs  by  Ottillie  Blum- 
enthal and  her  sister,  now  Paulina  Newell,  who  assert 
title  under  the  aforesaid  deed  to  all  of  that  part  of  the 
eighty-two  feet  conveyed  by  the  deed  which  lies  south 
of  a  line  running  from  west  to  east  through  the  center 
of  the  hallway  in  the  aforesaid  three-story  brick  build- 
ing. Plaintiffs  concede  that  August  A.  Blumenthal, 
Jr.,  and  his  heirs  are  the  owners  of  a  strip  of  land 
twenty-four  feet  and  three-fourths  of  an  inch  wide 
off  of  the  north  side  of  the  eighty-two  foot  parcel  of 
land  described  in  the  deed. 

The  evidence  further  shows  that  the  eighty-two 
foot  strip  of  land  conveyed  by  the  deed  was  platted 
in  the  special  tax  department  of  the  city  as  two  sep- 
arate parcels  or  lots  *' forty- three  feet  wide  on  Broad- 
way'', and  that  during  the  tenancy  of  the  three-story 
brick  building  by  August  A.,  Jr.,  and  Berthold  Blumen- 
thal, Berthold  paid  general  taxes  on  the  ''south  forty- 
three  feeV\  and  August  A.,  Jr.,  on  the  ''north  forty- 
three  feef  of  the  tract;  it  thus  appearing  that  the 
city  collected  taxes  on  four  feet  more  of  land  than 
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was  owned  by  the  grantees  in  said  deed.  There  were 
a  few  years  ^  taxes  delinquent  when  this  suit  was  in- 
stituted. 

The  evidence  further  shows  that  seven  special 
tax  bills  for  street  improvements  were  recently  as- 
sessed against  the  ** north  forty-three  feet"  of  land 
described  in  the  deed,  and  that  August  A.  Blumenthal, 
Jr.,  has  paid  one  of  said  special  tax  bills,  and  has  also 
paid  special  tax  bills  for  sprinkling  the  street. 

There  was  also  evidence  tending  to  show  that 
August  A.  Blumenthal,  Jr.,  has  paid  the  fire  insurance 
on  the  entire  three-story  brick  building  since  1876. 

The  evidence  is  undisputed  that  the  south  thirty- 
four  feet  of  the  eighty-two  foot  parcel  of  land  con- 
veyed by  Blumenthal,  Sr.,  was  at  the  time  of  the  ex- 
ecution of  said  deed,  and  still  is,  vacant  and  used  by 
the  occupants  of  the  three-story  building  as  a  means 
of  going  around  said  building  to  the  rear  entrance 
thereof.  It  is,  in  fact,  the  only  method  of  reaching 
the  rear  of  said  three-story  building  with  wagons,  the 
existence  of  the  railroad  preventing  an  entrance  onto 
said  land  from  the  east  end  thereof.  It  was  proven 
that  this  unoccupied  thirty-four  feet  was  worth  only 
twelve  dollars  per  front  foot  in  1876,  when  the  deed 
was  made. 

After  hearing  the  evidence  the  court,  sitting  with- 
out the  aid  of  a  jury,  entered  the  following  judgment 
sustaining  the  contention  of  plaintiffs: 

*'lt  is  therefore  ordered,  adjudged  and  decreed  by 
the  court  that  the  defendant  Augustus  A.  Blumenthal, 
Jr.,  became  and  now  is  seized  of  an  estate  under  and 
by  virtue  of  the  said  deed  executed  by  the  said  Au- 
gustus A.  Blumenthal,  Sr.,  to  John  N.  Straat,  trustee, 
dated  the  26th  day  of  January,  1876,  and  recorded 
in  book  543  at  page  182  of  the  Records  of  the  oflSce 
of  the  Recorder  of  Deeds  of  the  city  of  St.  Louis,  for 
and  during  his  natural  life,  in  and  to  so  much  of  the 
land  described  in  said  deed  as  lies  north  of  a  point 
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in  the  east  line  of  Broadway  twenty-four  feet  and 
three-qnarters  of  an  inch  south  of  the  south  line  of 
Elwood  street  (fifty  feet  wide)  and  extending  east- 
wardly  and  parallel  with  the  south  line  of  said  Elwood 
street  to  the  right-of-way  of  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company,  said  line  dividing 
the  said  three-story  brick  building  located  upon  the 
land  described  in  said  deed  into  two  equal  parts,  and 
passing  through  the  middle  of  the  hallway  leading 
into  said  building  and  extending  through  the  same 
from  west  to  east,  with  remainder  to  Genevieve  Blum- 
enthal, now  Genevieve  Elstrat  Steidle,  under  the  con- 
ditions mentioned  in  said  deed. 

**And  it  is  further  ordered,  adjudged  and  de- 
creed by  the  court  that  Berthold  W.  Blumenthal,  one 
of  the  parties  of  the  third  part  mentioned  in  said  deed, 
and  a  son  of  the  grantor  therein,  became  upon  the 
execution  thereof,  and  was  at  the  time  of  his  death 
in  January,  1907,  seized  of  an  estate  for  life  in  so 
much  of  the  land  described  in  said  deed  as  lies  south 
of  the  aforesaid  line  dividing  said  three-story  brick 
building  into  two  equal  parts,  and  that  at  and  upon 
his  death  the  plaintiffs  Pauline  Newell,  wife  of  Wal- 
lace E.  Newell,  and  Ottilie  Blumenthal  became  and 
now  are  seized  as  joint  tenants  under  the  provisions 
of  said  deed,  of  that  part  of  the  land  described  there- 
in and  in  this  decree  which  passed  under  said  deed 
to  said  Berthold  W.  Blumenthal  for  and  during  his 
natural  life. 

''It  is  still  further  ordered,  adjudged  and  decreed 
by  the  court  that  the  said  Augustus  A.  Blumenthal, 
Jr.,  and  those  who  will  take  after  him  under  said  deed, 
upon  his  death,  and  the  said  Pauline  Newell  and  Ot- 
tilie Blumenthal,  and  those  who  take  after  them  under 
said  deed  shall  have  and  enjoy  a  common  easement  in 
and  to  said  hallway  and  stairs  dividing  the  said  three- 
story  brick  building  into  two  equal  parts,  and  the 
burden  of  keeping  said  hallway  and  stairs  in  good 
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repair  is,  by  this  decree,  imposed  upon  the  owners  of 
the  north  half  and  the  south  half  of  said  building  in 
equal  shares. 

*'And  it  is  still  further  ordered  adjudged  and  de> 
creed  by  the  court  that  this  decree  shall  not  be  a  bar 
to  an  accounting  between  any  of  the  parties  hereto- 
for  rents  collected  or  moneys  paid  out  for  taxes,  in- 
surance or  repairs  on  the  above  described  premises, 
and  that  the  costs  of  this  proceeding  shall  be  divided 
equally  between  the  plaintiffs  Ottilie  Blumenthal  and 
Pauline  Newell  on  the  one  hand,  and  Augustus  A. 
Blumenthal,  Jr.,  on  the  other  hand,  and  that  execution 
issue  therefor  accordingly.'' 

In  their  motion  for  new  trial  the  defendants  as- 
sign as  errors  of  the  trial  court:  (1)  The  admission 
of  improper  evidence;  (2)  the  exclusion  of  proper 
and  competent  evidence,  and  (3)  a  misconstruction  of 
the  deed  executed  by  Blumenthal,  Sr.,  which  is  the 
common  source  of  title  of  the  parties. 

I.  It  is  not  apparent  why  John  N.  Straat  was 
made  a  trustee  in  the  foregoing  deed.  No  duty  was 
cast  upon  him  by  that  instrument,  and  if  he  received 
any  title  under  its  provisions  that  title  passed  through 

him  like  water  through  a  sieve  and  became 
Dry  Trust,  immediately  vested  in  the  parties  of  the 
third  part  under  the  Statute  of  Uses,  section  2867, 
Ee vised  Statutes  1909.  [Carter  v.  Long,  181  Mo. 
701.] 

II.  The  chief  contention  of  appellants  is  that 
the  deed  before  quoted  is  not  ambiguous. or  uncer 

tain,  but  that  it  unequivocally  grants  to 
^f^Deed**''"   August  A.   Bulmenthal,   Jr.,   and   to   his 

heirs,  the  full  north  half  in  area  of  the 
eighty-two  foot  strip  of  land  owned  by  Blumenthal, 
Sr.     Can  this  insistence  be  sustained! 
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In  our  judgment  the  deed  is  ambiguous.  The 
first  latent  ambiguity  arose  when  a  surveyor  measured 
the  land  conveyed  by  Blumenthal,  Sr.  Instead  of 
finding  a  parcel  of  land  eighty-six  feet  wide,  north  and 
south,  by  one  hundred  and  fifty  feet  long,  east  and 
west,  as  recited  in  the  deed,  he.  found  that  between  the 
boundaries  named  in  the  deed  there  is  a  parcel  of  land 
only  eighty-two  feet  wide  fronting  on  Broadway,  and 
having  an  average  depth  of  one  hundred  sixty-three 
feet. 

There  are  words  used  in  this  deed  which,  under  a 
strained  interpretation,  might  be  held  to  impart  a 
desire  on  the  part  of  Blumenthal,  Sr.,  to  vest  in  Au- 
gust A.  Blumenthal,  Jr.,  the  whole  north  half  in  area 
of  the  eighty-two  foot  parcel  of  land  conveyed;  but 
when  all  parts  of  the  deed  are  considered  together, 
there  is  little  to  be  found  in  its  provisions  to  support 
said  contention  of  appellants. 

The  only  clause  of  the  deed  which  purports  to 
convey  any  specific  part  of  the  land  to  August  A. 
Blumenthal,  Jr.,  himself,  is  as  follows: 

''The  right  of  the  third  parties  is  such  as  is  here- 
in named,  that  August  A.  Blumenthal,  Jr.,  having  the 
north  side  of  the  heretofore  described  premises  dur- 
ing his  life,  and  at  his  demise  his  daughter  Genevieve 
will  hold  the  premises  to  herself  and  the  heirs  of  her 
body  forever." 

This  last  quoted  clause  of  the  deed  does  not  pur- 
port to  convey  any  definite  quantity  of  land,  and  if  it 
were  not  for  subsequent  language  descriptive  of  the 
part  which  his  descendants  should  take  upon  the  hap- 
pening of  certain  things,  the  grant  to  August  A.  Blum- 
enthal, Jr.,  would  be  void  for  uncertainty.  [An  am- 
biguity patent:  Bell  v.  Dawson,  32  Mo.  79;  McCor- 
mick  V.  Parsons,  195  Mo.  91;  and  2  Devlin  on  Deeds 
(3  Ed.),  p.  1913.]  August  A.  Blumenthal,  Jr.,  is  in 
almost  as  poor  a  position  to  stand  upon  the  very 
words  of  his  deed  as  was  a  certain   descendant  of 
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Jacob,  who  is  said  to  have  stood  upon  the  ''penalty 
and  forfeit  ^^  of  his  bond  with  disastrous  results  to 
himself.  Immediately  following  the  words  of  the 
deed  which  appellant  contends  vested  in  him  and  his 
daughter  the  north  half  in  area  of  the  eighty-two  foot 
parcel  of  land,  the  following  clause  appears : 

''Provided,  however,  in  case  if  said  Genevieve 
shall  die  before  the  death  of  her  father,  leaving  heirs 
of  her  body  living  at  the  time  of  the  death  of  her 
father,  the  title  to  that  half  of  said  property  conveyed 
to  Augustus  A.  Blumenthal,  Jr.,  shall  go  and  vest  in 
the  heirs  of  the  body  of  said  Genevieve  and  to  their 
heirs  and  assigns  forever.  ^^ 

The  words  "that  half  of  said  property  conveyed 
to  Augustus  A.  Blumenthal,  Jr.,''  seek  a  construction 
of  the  words  "north  side''  of  the  heretofore  described 
property,  so  that  when  we  hark  back  to  the  only  words 
which  attempt  to  define  the  area  of  land  conveyed  to 
August  A.  Blumenthal,  Jr.,  a  serious  doubt  is  cast 
upon  the  meaning  of  the  last  quoted  clause  of  the  deed 
which  refers  to  "that  half  of  said  property  conveyed 
to  Augustus  A.  Blumenthal,  Jr." 

The  words  "property  conveyed"  in  their  usual 
sense  would  be  the  land  conveyed,  but  as  there  had, 
in  fact,  been  no  definite  amount  of  land  conveyed  to 
appellants,  we  may  well  consider  the  remainder  of  the 
deed  to  ascertain  what  was  the  intention  of  the  par- 
ties thereto. 

From  the  fact  that  Blumenthal,  Sr.,  misdescribed 
the  shape  and  area  of  his  lot,  thereby  indicating  that 
he  cared  little  or  nothing  for  the  area  he  was  convey- 
ing, and  the  further  fact  that  he  used  the  words  "the 
property"  to  indicate  the  three-story  building,  in  pre- 
scribing how  it  should  be  insured  and  repaired,  strong- 
ly tend  to  sustain  the  conclusion  of  the  trial  court  that 
the  grantor's  mind  dwelt  upon  the  three-story  build- 
ing, and  not  upon  the  area  of  the  land  when  he  ex- 

251  Mo.— 45. 
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ecuted  this  deed  of  gift  to  his  children;  also  that  he 
intended  to  divide  the  land  upon  which  the  building 
stood,  equally  between  his  sons  August  A.,  Jr.,  and 
Berthold  W.  Blumenthal  during  their  lives  with  re- 
mainders as  recited  in  the  deed. 

That  the  elder  Blumenthal  intended  to  convey  to 
Berthold  W.  and  his  sisters  Paulina  and  Ottilie  a 
seven-foot  strip  of  the  three-story  building  is  almost 
unbelievable.  Said  strip  contained  no  entrance  and 
would  have  been  valueless  to  said  grantees  for  actual 
use,  and  its  transfer  to  them  could  only  have  resulted 
in  friction  and  litigation  among  his  children.  It  can- 
not be  supposed  that  the  grantor  would  expect  Ber- 
thold to  assume  part  of  the  expense  of  insuring,  re- 
pairing and  paying  taxes  on  a  small  strip  of  a  build- 
ing which  he  could  not  use.  Therefore,  as  the  words 
of  the  grant,  so  far  as  August  A.  Blumenthal  and  his 
descendants  are  concerned,  are  ambiguous,  we  are 
fully  justified  in  seeking  the  intent  of  the  parties  by 
inquiring  into  the  condition  of  the  property  and  the 
uses  to  which  it  was  intended  to  be  applied.  When 
contracts  or  deeds  are  ambiguous  the  meaning  placed 
upon  such  instruments  by  the  parties  thereto  while 
living  is  very  persuasive  in  ascertaining  their  true 
intent.  [Carter  v.  Foster,  145  Mo.  383,  1.  c.  392;  Mo- 
ran  Bolt  &  Nut  Mfg.  Co.  v.  Car  Co.,  210  Mo.  1.  c.  736.} 
*'Tell  me  what  you  have  done  under  a  deed  and  I  will 
tell  you  what  that  deed  means,''  is  the  substance  of 
the  above  rule  quoted  with  approval  in  the  case  last 
cited.  After  duly  considering  the  fact  that  the  heirs  of 
August  A.  Blumenthal,  Jr.,  were  given  the  same  prop- 
erty in  which  August  A.,  Jr.,  was  given  a  life  estate, 
and  no  more ;  that  August  A.,  Jr.,  permitted  his  broth- 
er Berthold  to  occupy  the  south  half  of  the  building 
during  a  period  of  twenty-six  years  without  objection^ 
together  with  the  other  evidence  in  the  case,  we  are 
convinced  that  the  matter  of  claiming  for  himself  and 
his  heirs  more  of  the  property  than  the  trial  court 
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awarded  them  was  a  mere  afterthought  coming  to  the 
mind  of  August  A.  Blumenthal,  Jr.,  since  the  death  of 
his  brother. 

Whether  or  not  the  ambiguity  before  mentioned 
in  the  language  of  the  grant  to  August  A.  Blumenthal, 
Jr.,  and  his  children  is  such  as  to  render  said  grant 
void  for  uncertainty,  is  not  necessarily  before  us  for 
review  in  this  case,  because  the  respondents  concede 
to  appellants  the  amount  of  land  which  the  trial  court 
awarded  them,  and  have  not  appealed  from  the  judg- 
ment. 

The  judgment  of  the  trial  court  is  fully  sustained 
by  the  law  and  the  evidence  and  should  be  aflSrmed. 
It  is  so  ordered.    Walker  and  Paris,  JJ.,  concur. 


INTERSTATE  RAILWAY  COMPANY,  Appellant, 
V.  MISSOURI  RIVER  AND  CAMERON  RAIL- 
ROAD COMPANY  et  al. 

Division  Two,  June  28,  1913. 

1.  MOTIONS  TO  STRIKE  OUT  AND  FOR  JUDGMENT  ON  THE 
PLEADINGS:  Matter  of  Exception:  How  Preserved.  A  motion 
to  strike  out  part  of  a  pleading,  as  well  as  a  motion  for  judgment 
on  the  pleadings,  is  matter  of  exception  which  must  not  only  be 

*  preserved  in  a  bill  of  exceptions,  but  must  also  be  called  to  the 
trial  court's  attention  in  a  motion  for  a  new  trial,  and  the 
motion  for  new  trial  and  the  exception  to  the  overruling  of 
same  must  be  preserved  by  proper  bill  of  exceptions  before  the 
matter  can  be  reviewed  on  appeal. 

2.  DEMURRER:  For  Failure  to  State  Facts  Constituting  Valid 
Defense:  Overruled  if  Any  Defense  Stated:  Record  Proper. 
A  general  demurrer  going  to  the  whole  case  is  a  part  of  the 
record  proper,  but  whether  a  demurrer  to  one  paragraph  of 
an  answer  is  a  part  of  such  record  is  a  matter  of  doubt  not 
decided,  because,  even  assuming  that  it  is,  where,  as  in  this  case, 
plaintiff  filed  a  demurrer  to  paragraph  one  of  defendants'  answer 
on  the  ground  that  it  did  not  state  sufficient  facts  and  in 
reality  a  part  of  paragraph  one  did  state  facts  constituting  a 
defense,  the  demurrer  was  rightly  overruled.    Whenever  the 
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answer,  or  that  portion  at  which  the  demurrer  is  pointed,  does 
state  facts  which  would  constitute  a  valid  defense  in  whole  or 
in  part,  the  demurrer  should  be  overruled,  notwithstanding 
there  may  be  some  parts  of  the  pleading  attacked  which  would 
be  demurrable. 


3.   :   Overruled:   Proceedings  at  Trial   Not  Preserved  for 

Review.  Error  is  not  to  be  presumed;  and  even  assuming  that 
the  trial  court  erred  in  overruling  plaintiff's  demurrer  to  parar 
graph  one  of  defendants'  answer,  yet  plaintiff  had  left  to  it  a 
sufficient  way  to  maintain  its  point  by  objecting  to  any  evidence 
which,  might  be  offered  by  defendants  in  support  of  that  para- 
graph, and  where  those  matters  are  not  properly  preserved  for 
review,  and  the  judgment  was  general,  the  Supreme  Court  is 
precluded  from  considering  the  sufficiency  of  the  paragraph  in 
question  to  'State  a  defense. 

Appeal  from  Jackson  Circuit  Court. — Eon.  John  G. 
Park,  Judge. 

Affirmed. 

George  H.  English,  Jr.,  Edward  C.  Wright,  Ern^ 
est  D.  Martin  and  Gerson  B.  Silverman  for  appellant. 

Frank  Hagerman  and  Beardsley  &  Beardsley  for 
respondents. 

(1)  While  the  motion  to  strike  was  preserved  in 
a  term  bill  of  exceptions,  there  was  no  final  bill  of 
exceptions  preserving  the  motion  for  new  trial,  and 
this  is  fatal  to  the  right  of  review.  Coffee  v.  Carth- 
age, 200  Mo.  616,  629,  630.  This  is  but  an  application 
of  the  rules  that  all  matters  of  exception  must  be  al- 
ways again  brought  forward  by  a  motion  for  new  trial. 
Collins  V.  Saunders,  46  Mo.  389;  Acock  v.  Acock,  57 
Mo.  154,  156;  Williams  v.  Railroad,  112  Mo.  463,  485; 
Childs  V.  Eailroad,  117  Mo.  415 ;  Gardner  v.  Railroad, 
223  Mo.  413;  Railroad  v.  Wyatt,  223  Mo.  347;  Bank  v. 
McMenamy,  35  Mo.  App.  198;  Paving  Co.  v.  Benz,  81 
Mo.  App.  246.  And  that  no  motion  for  new  trial  can 
be  considered  unless  incorporated  in  a  biU  of  ex- 
ceptions.   Collins  V.  Barding,  65  Mo.  496;  State  v. 
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Gordon,  117  Mo.  387;  Tnrley  v.  Bames,  131  Mo.  548; 
Stark  V.  Zehnder,  204  Mo.  448.  (2)  The  motion  for 
judgment,  upon  the  pleadings,  cannot  be  reviewed  for 
that  the  action  on  the  motion  was  preserved  in  a  term 
bill  of  exceptions,  but  no  motion  for  a  new  trial  was 
preserved  in  the  final  bill.  (3)  The  ruling  upon  the 
demurrer  cannot  be  reviewed  because  it  was  not  called 
to  the  attention  of  the  court  in  appellant's  motion  for 
new  trial,  and  there  was  no  final  bill  of  exceptions  pre- 
serving a  motion  for  new  trial,  calling  attention  to 
the  alleged  error.  The  action  upon  the  demurrer  was 
clearly  matter  of  exception.  Williams  v.  Railroad, 
112  Mo.  485;  Paving  Co.  v.  Benz,  81  Mo.  App.  246.  So 
that  the  points  made  as  to  the  rulings  upon  the  motion 
to  strike  are  plainly  applicable. 

WILLIAMS,  C— By  this  suit  the  plaintiff  com* 
pany  seeks  to  permanently  enjoin  the  defendants  from 
interfering  with  plaintiff's  enjoyment  of  its  alleged 
right  of  way,  which  it  has  acquired  or  is  about  to  ac- 
quire for  the  purpose  of  building  a  railroad  from  Kan- 
sas City,  Missouri,  to  St.  Joseph,  Missouri.  The  al- 
legations of  the  petition  are,  in  substance,  as  follows : 

That  the  plaintiff  is  a  corporation,  duly  incor- 
porated under  article  11,  chapter  12,  Bevised  Statutes 
of  Missouri,  1899,  and  as  such  corporation  has  power 
to  construct  and  maintain  a  railroad  for  public  use 
from  the  city  of  Kansas  City  through  the  counties  of 
Clay,  Platte  and  Buchanan,  to  the  city  of  St.  Joseph, 
Missouri;  that  it  has  laid  out,  platted  and  surveyed 
its  line  of  railroad  between  said  two  points,  reciting 
the  sections  and  townships  through  which  the  same 
runs,  and  that  it  has  filed  its  profile  maps  of  said 
route  in  the  oflSce  of  the  clerk  of  the  county  court  of 
each  county  through  which  said  road  is  to  be  made; 
that  plaintiff  has  secured  contracts  for  deeds  for  said 
right  of  way  from  a  majority  of  the  property-owners 
along  said  route,  and  is  intending  to  build  its  said 
road  along  said  route ;  that  it  has  in  good  faith  begun 
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condemnation  proceedings  in  the  circuit  courts  of 
Platte  and  Buchanan  counties  to  appropriate  lands 
for  its  right  of  way  not  heretofore  contracted  for  or 
deeded  to  plaintiff,  and  that  it  has  in  good  faith  be- 
gun the  work  of  constructing  a  railroad  upon,  said 
surveyed  route  and  right  of  way;  that  *' plaintiff  is 
informed  and  believes,  and  states  the  facts  to  be  upon 
information  and  belief, '^  that  during  the  months  of 
March  and  April,  1909,  unlawfully  and  in  violation 
of  plaintiff's  rights,  the  defendants  '* wilfully,  falsely, 
maliciously  and  wrongfully  represented  to  parties  hav- 
ing heretofore  contracted  to  sell  their  lands  to  plain- 
tiff company,  that  the  contracts  heretofore  secured 
and  now  owned  by  the  plaintiff  company  were  null 
and  void,''  and  by  such  wrongful  statements  induced 
Home  of  the  property  owners  along  plaintiff's  proposed 
right  of  way  to  grant  to  some  of  the  defendant  com- 
panies a  right  of  way  over  the  same  lands,  and  that 
the  defendants  are  continuing  to  so  represent  and  to 
so  fraudulently  induce;  that  none  of  the  defendants 
have  made  a  bona  fide  survey. for  their  railroad,  and 
have  not  filed  profile  maps,  as  required  by  law,  **but, 
on  the  contrary,  before  even  making  a  preliminary 
survey,  filled  what  purports  to  be  a  profile  map  of  the 
route  to  be  adopted  by  them,  which  covers  a  great 
portion  of  plaintiff's  adopted  line  or  route,  and  which 
were  in  fact  filched  from  and  are  mutilated  copies  of 
profiles,  maps  and  surveys  heretofore  in  good  faith 
filed  by  this  plaintiff;"  that  the  defendant  ** fraudu- 
lently, maliciously,  wrongfully,  wilfully  and  falsely 
represented"  to  certain  owners  of  property  along  the 
right  of  way  contracted  for  by  plaintiff  that  plaintiff's 
contracts  and  franchises  had  expired  and  become  void, 
and  that  the  defendants  were  the  same  plaintiff  com- 
pany, and  thereby  induced  such  property  owners  to 
make  new  contracts  with  the  defendant  companies  in 
the  belief  that  they  were  in  fact  renewing  the  original 
contracts  which  they  had  made  with  plaintiff,  and  that 
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plaintiff  notified  the  defendant  companies  of  plain- 
tiff's rights  in  the  premises,  and  requested  the  defend- 
ants to  desist  from  further  trespassing  on  its  rights, 
but  that,  notwithstanding  the  same,  defendants  are 
proceeding  in  their  said  work  of  misrepresentation 
and  of  purchasing  the  right  of  way  heretofore  appro- 
priated by  the  plaintiff,  and  are  threatening  to  and 
are  about  to  enter  upon  said  lands  and  begin  the  con- 
struction of  a  road  thereon;  that  the  contracts,  deeds 
or  other  conveyances  taken  by  the  defendants  are  a 
cloud  on  plaintiff's  title  to  said  right  of  way;  that 
plaintiff's  right  of  way  passes  through  185  different 
tracts  of  land,  and  that  unless  the  defendants  are  en- 
joined from  continuing  to  trespass  and  infringe  upon 
plaintiff's  rights  the  plaintiff  will  be  compelled  to  file 
and  defend  a  large  number  of  actions  at  law  and 
equity  for  the  protection  of  its  said  right  of  way,  and 
endless  litigation  will  ensue  therefrom ;  that  defendants 
are  wholly  insolvent,  and  that  by  reason  of  the  prem- 
ises plaintiff  is  without  adequate  remedy  at  law. 

The  prayer  of  the  petition  is,  in  effect,  that  de- 
fendants and  their  agents  be  restrained  from  continu- 
ing the  acts  complained  of,  and  that  upon  a  hearing, 
each  of  such  contracts  and  conveyances  taken  by  de- 
fendants in  violation  of  plaintiff's  rights  as  aforesaid 
be  declared  void,  that  their  pretended  filing  of  maps 
be  stricken  from  the  records,  and  that  defendants  be 
permanently  enjoined  from  constructing  a  railroad 
upon  plaintiff's  right  of  way,  and  that  plaintiff's  title 
to  its  right  of  way  as  heretofore  appropriated  be 
ratified  and  confirmed  in  plaintiff,  and  for  such  other 
relief  as  to  the  court  might  seem  just  and  proper. 

The  essential  portions  of  defendants^  joint  an- 
swer are  as  follows: 

*'l.  These  defendants  deny  that  the  plaintiff,  the 
Interstate  Railway  Company,  is  a  corporation  duly 
organized  under  the  laws  of  the  State  of  Missouri,  and 
allege  that  if  the  plaintiff  company  was  ever  at  any 
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time  properly  incorporated  under  the  laws  of  the  State 
of  Missouri,  and  existed  as  a  corporation,  it  ceased  to 
so  exist  by  reason  of  the  failure  upon  its  part  to  com- 
ply with  the  provisions  of  3ec.  1161  of  the  Revised 
Statutes  of  the  State  of  Missouri,  1899,  in  that  it  did 
not,  within  two  years  after  its  articles  of  association 
were  filed  and  recorded  in  the  office  of  the  Secretary 
of  State,  begin  the  construction  of  its  road,  and  within 
one  year  thereafter  expend  thereon  not  less  than  ten 
per  cent  on  the  amount  of  its  capital/^ 

(Paragraphs  2  and  3  of  the  answer  admit  the  in- 
corporation of  certain  of  the  defendant  companies^ 
and  that  certain  of  the  individual  defendants  are  offi- 
cers and  agents  of  defendant  companies.) 

**4.  And  these  defendants,  further  answering, 
deny  each  and  every  allegation  in  plaintiff's  petition 
contained/' 

(Note :  Paragraph  4,  as  copied,  is  as  it  stood  af- 
ter being  amended  by  striking  from  the  original  the 
word  ** other,"  which  appeared  before  the  word  ** alle- 
gation," and  by  striking  out  the  words  *' except  as  the 
same  may  be  specifically  hereinafter  admitted,"  which 
appeared  after  the  word  ** contained.") 

'*5.  Further  answering,  these  defendants  say 
that  the  defendant.  The  Jackson  County  Junction  Rail- 
way Company,  is  a  railroad  corporation,  organized 
and  existing  under  the  laws  of  the  State  of  Missouri^ 
for  the  building  of  a  railway  from  a  point  about  one 
hundred  and  seventy  feet  south  of  the  south  harbor 
line  of  the  Missouri  river,  as  established  in  1904  in 
Kansas  City,  Missouri,  to  a  point  on  the  State  line  be- 
tween the  States  of  Kansas  and  Missouri,  about  four 
hundred  and  fifty  feet  north  of  the  southwest  quarter 
of  section  thirty-one,  township  fifty-four,  range  thirty- 
three  west,  in  Jackson  county,  Missouri,  and  about 
four  hundred  and  eighty  feet  south,  measuring  along 
the  State  line  of  Kansas  and  Missouri,  of  the  south 
harbor  line  of  the  Missouri  river  established  in  1904; 
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and  the  Kansas  City  Junction  Eailroad  Company  is  a 
railroad  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Kansas  for  the  building  of  a 
railroad  from  the  point  last  aforesaid  to  a  point  on 
the  south  bank  of  the  Missouri  river  north  of  Kansas 
City,  Kansas;  and  the  Lewis  Bridge  Company  is  in- 
corporated and  existing  under  the  laws  of  the  State 
of  Missouri  for  the  purpose  of  building  a  bridge  across 
the  Missouri  river  to  a  point  at  the  place  aforesaid; 
and  the  Missouri  Eiver  &  Cameron  Eailroad  Com- 
pany is  a  railroad  corporation,  incorporated  under  the 
provisions  of  chapter  12,  article  2,  of  the  Revised 
Statutes  of  Missouri  for  1899  and  amendments 
thereof,  incorporated  for  the  purpose  of  building  a 
railroad  begining  at  the  point  last  aforesaid  and  ex- 
tending in  a  northerly  direction  to  Linkville,  in  Platte 
county;  thence  northeasterly  to  Smith ville,  in  Clay 
county,  and  to  Lathrop,  in  Clinton  county,  with  ex- 
tension and  branch  running  from  and  connecting  with 
the  line  last  aforesaid  at  or  near  Linkville,  in  section 
eighteen,  township  fifty-two  north,  range  thirty-three 
west;  thenc^  in  a  northwesterly  direction  to  a  point 
on  the  north  line  of  section  thirty-one,  township  fifty- 
four  north,  range  thirty-four  west,  near  Camden 
Point,  in  Platte  county,  Missouri;  thence  from  the 
point  last  aforesaid,  in  a  northerly  and  northwesterly 
direction,  to  the  north  line  of  Platte  county,  Missouri, 
at  a  point  in  section  thirty-six,  township  fifty-five 
north,  range  thirty-four  west,  between  the  present  line 
of  the  Chicago  Great  Western  Eailroad  and  the  east 
line  of  said  section  thirty-six,  and  thence  from  the 
point  last  aforesaid,  northerly  and  northwesterly  in 
Buchanan  county,  Missouri,  to  a  point  in  section 
thirty,  township  fifty-seven  north,  range  thirty-five 
west. 

''That  these  several  corporations  were  organized 
for  the  purpose  of  consolidating  them  into  one  contin- 
uous line  of  railway  hereafter,  runing  from  a  point 
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south  of  the  Missouri  river,  near  Broadway,  in  Kan- 
sas City,  Missouri;  thence  to  the  west  line  of  the  State 
of  Missouri,  and  thence  to  the  Missouri  river  at  a 
point  north  of  Kansas  City,  Kansas;  thence  across 
the  Missouri  river,  and  thence,  as  hereinbefore  de- 
scribed, by  the  lines  of  the  Missouri  River  &  Cameron 
Railroad  Company. 

**That  pursuant  to  these  plans  the  Jackson  Coun- 
ty Junction  Railway  Company  has  caused  accurate 
surveys  to  be  made,  and  has  filed  in  the  oflSce  of  the 
county  clerk  of  Jackson  county,  Missouri,  a  map  show- 
ing its  proposed  right  of  way  as  adopted  by  its  board 
of  directors,  together  with  a  profile  map  of  the  pro- 
posed route,  and  has  taken  all  other  steps  necessary 
and  preliminary  for  the  beginning  of  condemnation 
proceedings,  and  has  already  filed  its  petition  for  such 
condemnation  in  the  circuit  court  of  Jackson  county, 
Missouri,  at  Kansas  City,  which  proceeding  is  now 
pending  in  that  court,  and  has  proceeded  to  the  point 
where  all  necessary  parties  defendant  having  been 
brought  into  court,  commissioners  have  been  appointed 
by  the  court  to  assess  the  value  of  the  lands  proposed 
to  be  taken  by  that  company  in  Jackson  county,  Mis- 
souri; and  proceedings  in  condemnation  have  been 
had  by  the  Kansas  City  Junction  R-ailroad  Company 
in  Wyandotte  county,  Kansas;  all  preliminary  steps 
therefor  have  been  taken,  commissioners  having  been 
appointed,  and  the  award  of  the  commissioners  hav- 
ing been  filed  covering  the  line  of  the  right  of  way  of 
that  company  in  Wyandotte  county,  Kansas,  which  is 
all  of  the  line  of  that  company  from  the  Missouri- 
Kansas  line  aforesaid  to  a  point  on  the  bank  of  the 
Missouri  river  north  of  Kansas  City,  Kansas ;  and  the 
said  Missouri  River  &  Cameron  Railroad  Company 
has  had  actual  surveys  made,  and  has  already  and 
prior  to  the  adoption  of  any  line  by  plaintiff,  or  filing 
of  any  proper  map  by  it,  filed  in  the  oflSces  of  the 
clerks  of  Buchanan  county,  Missouri,  and  of  Platte 
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county,  Missouri,  a  profile  map  of  the  route  intended 
to  be  and  then  already  adopted  by  said  company  in 
said  respective  counties,  which  maps  show  the  actual 
survey,  location  and  distance  of  the  railroad  through 
the  congressional  section  through  which  such  railroad 
runs,  also  the  track  and  the  number  of  miles  of  main 
and  side  tracks  of  such  road  in  such  counties,  and 
which  maps  are  certified  by  the  president  and  engineer 
of  the  company,  and  has  proceeded  diligently  upon 
the  securing  of  the  right  of  way  along  its  proposed 
line  of  road  in  said  counties  of  Platte  and  Buchanan. 

''That  in  the  securing  of  the  right  of  way  and  of 
the  lands  necessary  for  the  carrying  out  of  the  pro- 
posed completed  railway  project,  about  $159,000  have 
been  already  in  good  faith  expended,  and  the  neces- 
sary permission  has  been  obtained  from  the  United 
States  Government  for  the  building  of  a  bridge  across 
the  Missouri  river  at  the  place  hereinbefore  described 
for  the  connecting  of  the  lines  of  The  Kansas  City 
Junction  Eailroad  Company  and  the  Missouri  Eivev 
&  Cameron  Railroad  Company. 

''That  the  several  defendant  companies  and  their 
officers  and  agents  are  proceeding  in  good  faith  in  the 
securing  of  the  necessary  rights  for  the  building  and 
equipping  of  a  continuous  railroad  along  the  lines 
hereinbefore  described. 

"That  defendants  specifically  deny  that  they  or 
either  of  them,  or  any  agent  or  employee  acting  by 
their  authority  or  by  their  direction,  has  wilfully  or 
falsely  or  maliciously  or  wrongfully  made  any  repre- 
sentation whatsoever  to  parties  owning  lands  along 
the  line  of  the  proposed  right  of  way.  They  have  said 
to  landowners  along  said  proposed  right  of  way  when 
the  question  has  arisen,  and  now  here  reaffirm  the 
truth  of  such  statements,  viz.:  That  the  Interstate 
Railway  Company  no  longer  has  any  claim  or  right  in 
any  part  of  the  lands  along  the  proposed  right  of  way 
of  the  Missouri  River  &  Cameron  Railroad  Company, 
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having  in  many  instances  where  it  had  options  upon 
right  of  way  across  lands  not  exercised  that  option 
within  the  time  in  the  option  provided,  and  that  said 
Interstate  Railway  Company  has  ceased  to  exist  as  a 
corporation,  because  it  had  not  complied  with  the  pro- 
visions of  the  laws  of  the  State  of  Missouri,  and  had 
abandoned  its  charter  plans.  These  statements  were 
made  by  defendants  and  their  agents  in  good  faith,  be- 
lieving that  the  said  Interstate  Railway  Company  had 
ceased  to  have  (if  it  ever  had)  any  right  of  way  over 
and  across  the  lands  aforesaid  along  t^e  line  of  the 
route  proposed  to  be  taken  by  the  Missouri  River  & 
Cameron  Railroad  Company. '* 

Attached  to  the  answer  is  an  aflSdavit  by  one  of 
the  defendants  to  the  effect  that  all  allegations  of 
paragraph  one  of  the  answer  are  true. 

Before  replying,  plaintiff  filed  a  motion  to  strike 
out  paragraphs  one  and  five,  said  motion  to  strike  out 
assigning  as  reasons  therefor  *'that  said  portions  of 
said  answer  are  not  responsive  to  the  issues  of  plain- 
tiff's petition;  they  are  wholly  immaterial  to  the  is- 
sues of  this  case,  and  constitute  no  defense  to  the 
cause  of  action  in  plaintiff's  petition  set  forth.''  This 
motion  to  trike  out  was  overruled  by  the  court.  Plain- 
tiff then  filed  a  demurrer  to  paragraph  one  of  the  an- 
swer, alleging  as  grounds  of  demurrer,  '*that  said 
paragraph  fails  to  state  facts  sufficient  to  constitute 
a  defense  to  this  action,  and  that  the  defendants  have 
not  the  legal  capacity  to  set  up  such  defense;"  which 
demurrer  was  overruled  by  the  court.  Thereafter 
plaintiff  filed  its  motion  for  judgment  on  the  plead- 
ings, which  motion  for  judgment  was  overruled. 

After  those  motions  were  passed  upon,  defend- 
ants were  permitted  by  the  court  to  make  slight 
amendments  to  the  answer  by  interlineations  and  by 
striking  out  certain  words  and  phrases.  The  inter- 
lineations thus  made  are  shown  by  italics  in  the  above 
copy  of  the  answer. 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  717 

Interstate  Railway  Co.  v.  Railroad. 

Plaintiff  filed  term  bill  of  exceptions  containing 
plaintiff's  petition,  defendants'  answer,  motion  to 
strike  out,  demurrer,  motion  for  judgment  on  the 
pleadings,  and  the  court's  ruling  on  said  motions  and 
demurrer.  Afterwards  plaintiff  filed  its  reply,  which 
was  a  general  denial.  Later  trial  was  had  before  the 
court.  The  court  found  the  issues  for  the  defendants 
and  against  the  plaintiff,  and  entered  the  following 
judgment : 

^'Now  on  this  29th  day  of  October,  1909,  comes 
plaintiff  by  its  attorneys,  George  H.  English,  Edward 
C.  Wright  and  Ernest  D.  Martin,  and  defendants  by 
their  attorneys,  Beardsley,  Gregory  &  Kirshner  and 
William  G.  Holt,  and  this  cause  coming  on  to  be  heard 
on  plaintiff's  amended  petition  and  the  amended  an- 
swer of  the  defendants  and  plaintiff's  reply,  and  the 
evidence  produced  by  both  parties  upon  the  trial,  the 
court  having  heard  all  of  the  evidence  and  being  fully 
advised  in  the  premises,  doth  find  the  issues  for  the 
defendants  and  against  the  plaintiff;  and  being  re- 
quested by  plaintiff  to  make  specific  findings  of  fact 
and  to  announce  conclusions  of  law,  doth  make  certain 
findings,  and  doth  refuse  certain  findings  requested 
by  plaintiff,  and  doth  file  said  findings  and  conclusions 
with  the  oflScial  stenographer,  and  doth  order  them  to 
be  made  a  part  of  the  bill  of  exceptions  herein.  And 
the  court  doth  further  find  that  plaintiff  is  not  entitled 
to  the  relief  asked  for  in  its  petition.  * 

''Wherefore  it  is  ordered,  adjudged  and  decreed 
by  the  court  that  the  temporary  injunction  hereto- 
fore granted  herein  be  and  the  same  is  hereby  dis- 
solved, and  that  the  defendants  recover  of  plaintiff 
their  costs  and  have  execution  therefor." 

Plaintiff  appealed  from  the  judgment.  No  final 
bill  of  exceptions  was  filed. 

I.  Appellant  first  contends  that  the  court  erred 
in  overruling  its  motion  to  strike  out  portions  of  tne 
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answer.  Appellant  failed  to  file  a  final 
Btrilf"o^-  ^^   ^^  exceptions   preserving   therein 

How  Preserved,     its  motion  for  a  new  trial,  and  there  is 

therefore  nothing  here  subject  to  re- 
view except  the  record  proper.  A  motion  to  strike  out 
part  of  a  pleading  is  not  a  part  of  the  record  proper, 
but  is  matter  of  exception  which  must  not  only  be 
preserved  in  a  bill  of  exceptions,  but  also  be  called  to 
the  trial  court's  attention  in  a  motion  for  new  trial, 
and  the  motion  for  new  trial  and  the  exception  to  the 
overruling  of  same  must  be  preserved  by  proper  bill 
of  exceptions  before  the  matter  can  be  reviewed  here. 
[Shohoney  v.  Eailroad,  231  Mo.  131,  and  cases  therein 
cited;  Coffey  v.  Carthage,  200  Mo.  1.  c.  629.] 

n.  What  we  have  said  with  reference 
Motion  for  to  the  motiou  to  strike  out  is  applica- 

pieadingt:  ^^^  ^^^o  to  the  motion  for  judgment  on 

How  Preserved,     the  pleadings.     [Godfrey   v.    Godfrey, 

228  Mo.  507.] 

m.  Appellant  in  its  brief  insists  that  at  least 
the  demurrer  to  paragraph  one  of  the  answer  is  a 
part  of  the  record  proper,  and  that  the 
court  committed  error  in  overruling  the  de- 
murrer. There  can  be  no  question  but  that  a  general 
demurrer  going  to  the  whole  case  is  a  part  of  the  rec- 
ord proper,  but  whether  a  demurrer  such  as  was  filed 
in  this  case  is  a  part  of  the  record  proper  there  may 
be  some  doubt;  but  we  will  assume  for  the  purposes 
of  the  case  that  it  is  of  the  record  proper,  and  subject 
to  review  without  the  aid  of  a  motion  for  new  trial. 
Whenever  the  answer,  or  that  portion  at  which  the 
demurrer  is  pointed,  does  state  facts  which  would  con- 
stitute a  valid  defense  in  whole  or  in  part,  the  de- 
murrer on  the  ground  that  it  does  not  state  facts  suflB- 
cient  should  be  overruled,  notwithstanding  there  may 
be  some  parts  of  the  pleading  attacked  which  would  be 
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demurrable.  An  inspection  of  paragraph  one  of  the 
answer  discloses  that  the  court  did  not  commit  error 
in  overruling  the  demurrer.  The  first  part  of  said 
paragraph  reads:  **The  defendants  deny  that  the 
plaintiff,  the  Interstate  Railway  Company,  is  a  cor- 
poration duly  organized  under  the  laws  of  the  State  of 
Missouri,  and  allege,'^  etc.  Paragraph  one  is  sup- 
ported by  the  aflSdavit  of  one  of  the  defendants.  This 
squarely  puts  in  issue  the  allegation  of  plaintiff  that 
it  is  a  corporation.  [Sec.  1985,  R.  S.  1909.]  The  cor- 
rect rule  with  reference  to  demurrers  too  broad  in 
their  scope  is  stated  by  Philips,  P.  J.,  in  Justice  v. 
Town  of  Lancaster,  20  Mo.  App.  559,  as  follows:  '*If 
therefore  any  matter  pleaded  tendered  any  defense  in 
whole  or  in  part  to  the  action,  the  demurrer  was  prop- 
erly overruled.  ^^ 

Furthermore,  it  might  be  added  that  even  though 
the  demurrer  had  been  confined  to  the  remaining  por- 
tion of  paragraph  one,  and  it  should  be  further  de- 
termined that  the  demurrer  thereto  should  have  been 
sustained,  yet  it  would  afford  no  basis  for  a  reversal 
of  the  judgment  below,  because  we  would  still  be  in 
the  dark  with  reference  to  what  occurred  on  the  trial. 
What  occurred  at  the  trial  in  this  case,  and  upon  what 
evidence  or  lack  of  evidence  the  judgment  was  based, 
is,  in  the  absence  of  a  final  bill  of  exceptions  and  mo- 
tion for  new  trial,  a  sealed  book.  The  judgment  is  a 
general  judgment.  Whether  the  defendants  intro- 
duced evidence  to  support  the  remaining  allegations 
of  paragraph  one,  and  the  same  was,  over  plaintiff's 
objection,  admitted,  and  formed  the  basis  of  the  judg- 
ment, or  whether  upon  tHe  trial  the  defendants  offered 
such  evidence,  but,  upon  plaintiff's  objection,  it  was 
excluded,  or  still  further,  whether  the  judgment  of 
the  trial  court  was  based  upon  plaintiff's  failure  to 
naake  out  a  prima-facie  case,  or  whether,  after  it  did 
make  out  a  prima-facie  case,  the  same  was  overcome 
ty  defendants'  testimony,  we  do  not  know  and  are  not 
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at  liberty  to  guess.  The  burden  is  upon  appellant  to 
point  out  the  error  of  the  trial  court  which  resulted 
in  his  injury.  Error  is  not  to  be  presumed.  As  was 
well  said  by  Lamm,  P.  J.,  in  discussing  an  analogous 
situation:  '*So  the  court  is  presumed  to  have  pro- 
ceeded without  error,  and  that  presumption  abides  un- 
til an  appellant  shows  us  to  the  contrary.  It  will  not 
do  to  overturn  a  judgment  merely  because  the  court 
at  one  step,  by  some  ruling  on  a  motion,  indicated  a 
questioning  or  hostile  attitude  to  defendant's  position^ 
so  long  as  the  ruling  left  to  defendant  an  open  road 
to  maintain  in  an  orderly  way  its  position  on  the  is- 
sues framed.''  [Shohoney  v.  Railroad,  231  Mo.  1.  c. 
146.] 

So  in  the  present  case,  assuming  arguendo  that 
the  trial  court's  action  in  overruling  plaintiff's  de- 
murrer to  paragraph  one  of  the  answer  was  wrongs 
yet  plaintiff  had  left  to  it  a  suflScient  way  to  maintain 
its  point  by  objecting  to  any  evidence  which  might  be 
offered  by  defendants  in  support  of  that  portion  of 
said  paragraph. 

As  above  stated,  we  have  no  way  of  knowing  what 
did  occur  at  the  trial,  except  that  there  was  a  general 
judgment  finding  the  issues  against  plaintiff  and  in 
favor  of  defendants.  Whether  the  judgment  resulted 
from  the  contest  over  the  general  issue  raised  by  the 
general  denial  contained  in  paragraph  four  of  the  an- 
swer, or  otherwise,  we  cannot  tell.  Since  this  is  true^ 
it  would  serve  no  useful  purpose  to  determine  the 
validity  as  a  defense  of  the  remaining  portions  of 
paragraph  one,  and  that  question  should  be  left  to  be 
determined  when  it  is  a  live  issue  in  a  proper  case. 

The  judgment  is  affirmed.    Roy^  C,  concurs 

PER  CURIAM.— The  foregoing  opinion  of  Wil- 
liiAMs,  C,  is  adopted  as  the  opinion  of  the  court.  All 
of  the  judges  concur. 
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HAM  k  HAM  LEAD  &  ZINC  INVESTMENT  COM- 
PANY,  AppeUant,  v.  CATHERINE  LEAD 
COMPANY. 

Division  Two,  June  28,  1913. 

1.  SALE:  Contract  for  Stocic  or  Real  Estate.  A  contract  for  the 
sale  of  "Catherine  Lead  Company  stock  to  the  amount  of  at  least 
sixty  per  cent,  on  a  basis  of  50,000  shares,  par  value  ten  dol- 
lars per  share.  Total  number  of  acres  in  fee  about  1560.  Good 
mill,  tram  and  other  improvements  valued  at  about  $60,000. 
The  price  and  terms  for  the  next  sixty  days  will  be  on  a  basis 
of  six  per  share — par  value  $10  per  share,"  and  signed 
by  the  president  of  the  company  in  his  individual  capacity,  is  a 
contract  for  the  sale  of  stock,  and  not  for  the  sale  of  the  real 
estate  of  the  corporation;  and  if  the  person  to  whom  the  letter 
was  addressed  sold  the  mine,  he  is  not  entitled  under  the  con- 
tract to  commissions. 


:  :   Ratification.     Where  the  contract  was  for 

the  sale  of  sixty  per  cent  of  the  stock  of  a  corporation  at 
$300,000,  and  not  for  the  sale  of  its  real  estate;  a  purchaser  was 
to  be  found  in  sixty  days,  and  none  was  found  for  the  stock, 
but  six  months  later  one  was  found  for  the  real  estate,  and  the 
whole  was  sold  for  $200,000;  the  said  purchaser,  when  approached 
by  plaintiff,  was  taken  to  see  other  property,  and  declined  to 
buy,  and  when  his  representative  reported  to  a  directors'  meet- 
ing he  was  informed  another  proposition  was  under  considera- 
tion, and  if  he  intended  presenting  a  proposition  it  must  be 
accompanied  by  a  cash  payment  for  $1000  offered  by  the  other 
party,  and  "this  requirement  he  was  unable  to  meet  and  was 
excused;"  and  some  months  thereafter  the  said  purchaser, 
having  learned  that  the  other  proposition  had  fallen  through, 
took  up  the  matter  of  purchasing  the  entire  mine  with  another, 
and  did  purchase  it,  there  was  no  ratification. 


:  :  Competency  of  Witness:   Interested  Party: 

Otiier  Party  Dead.  The  secretary  of  plaintiff  company,  which 
sues  for  commissions  on  a  contract  of  sale  of  defendant's  real 
estate  made  with  the  deceased  president  of  defendant  com- 
pany, is  incompetent  to  testify  on  behalf  of  plaintiff  to  certain 
conversations  with  defendant's  said  president,  tending  to  show 
ratification  and  rehabilitation  and  extension  of  the  contract. 
Being  a  party  in  interest,  the  mouth  of  plaintiffs  secretary  and 
stockholder  is  closed  by  the  death  of  defendant's  president 

251  Mo.— 46. 
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4.  : : : : :  Attorney.  The  at- 
torney for  plaintiff  company,  which  sues  for  commissions  on  a 
contract  of  sale  of  defendant's  real  estate  made  with  its, deceased 
president,  is  competent  to  testify  to  conversations  with  said  de- 
ceased president  soon  after  the  property  was  sold  concerning  the 
collection  of  the  commissions  sued  for.  The  attorney  haying  no 
interest  in  the  proceeding  or  action,  and  the  contract  or  cause 
of  action  in  issue  and  on  trial  not  haying  heen  made  in  whole 
or  in  part  by  him  and  not  being  derived  through  him,  he  may 
testify  to  conyersations  with  defendant's  president  which  grew 
out  of  an  attempt  to  collect  the  commissions  sued  for,  notwith- 
standing the  subsequent  death  before  trial  of  said  president 
But,  in  this  case,  the  refusal  of  the  trial  court  to  permit  said 
attorney  to  testify  was  not  error,  because  notwithstanding  such 
refusal  the  verdict  was  for  plaintiff,  and  the  court  did  not  grant 
a  new  trial  on  that  ground. 

6.   :  '• — :  Theory  of  Trial:  Agency  of  Contractor:  Ad- 

mlstlon  of  Objection.  Where  plaintiff's  theory  is  that  the 
contract  sued  on  was  one  of  defendant  corporation  for  the  sale 
of  its  real  estate,  and  defendant's  theory  is  that  it  was  a  per- 
sonal contract  of  defendant's  deceased  president  for  the  sale  of 
his  individual  stock,  defendant  does  not  admit  that  said  presi- 
dent was  its  agent  and  that  what  he  did  was  done  for  it,  by 
objecting  to  plaintiff's  interested  witnesses  testifying  on  the 
ground  that  said  president,  who  made  the  contract  sued  on,  is 
dead.  Issues  are  made  by  the  pleadings,  and  are  not  varied  by 
the  fact  that  defendant  objects  that  a  witness,  in  view  of  plain- 
tiffs theory  of  his  cause  of  action,  is  not  competent  to  testify. 

Appeal   from    St.    Louis    City    Circuit  Court. — Hon. 
William  B.  Homer,  Judge. 

Affibmed. 

Joseph  Wheless  for  appellant 

(1)  It  can  always  be  shown,  in  the  case  of  nat- 
ural persons,  that  one  who  signed  a  contract,  such  as 
this,  in  his  own  name,  did  so  as  agent  for  another. 
Where  authority  exists  the  question  is  one  of  inten- 
tion. The  same  doctrine  is  applied  to  corporations. 
Jones  V.  Williams,  139  Mo.  37 ;  Lewis  v.  Pulitzer  Pub. 
Co.,  77  Mo.  App.  434;  Sparks  v.  Transfer  Co.,  104 
Mo.  531;  Bond  &  Stock  Co.  v.  Houck,  213  Mo,  416; 


Digitized  by 


Google 


VOL.  251,  APRIL  TERM,  1913.  723 

Lead  &  Zinc  Inv.  CJo.  v.  Lead  Co. 

Kropp  V.  Brewing  Co.,  138  Mo.  53.  (2)  Where  the 
terms  of  the  writing  are  ambiguous  and  the  intention 
of  the  parties  cannot  be  ascertained  without  resort  to 
extrinsic  facts  which  are  controverted  or  unconceded, 
the  matter  of  intention  is  one  of  fact  for  the  jury,  and 
not  of  law  for  the  court.  Realty  Co.  v.  Clark,  145  Mo. 
App.  463;  Ellis  v.  Harrison,  104  Mo.  279;  Inrow  v. 
Bybee,  122  Mo.  App.  475;  Counts  v.  Medley,  163  Mo. 
App.  555;  Nordyke,  etc.,  Co.  v.  Kehlor,  155  Mo.  656; 
Hubbard  v.  Whitehead,  221  Mo.  683.  (3)  This  com- 
pany had  the  power  to  sell  real  estate;  its  president 
was  its  executive  officer;  he  had  authority  to  employ 
a  real  estate  agent,  and  bind  the  company  by  it,  even 
by  parol.  Jones  v.  Williams,  139  Mo.  27.  The  knowl- 
edge of  plaintiflF's  president  is  the  knowledge  of  plain- 
tiff itself.  This  is  elemental.  It  accepted  the  full 
fruits  of  the  contract  without  complaint  or  murmur. 
It  does  not  appeal  to  our  better  sense  of  justice  and 
right.  Common  Sense  M.  &  M.  Co.  v.  Taylor,  247 
Mo.  1;  Proctor  v.  Nance,  220  Mo.  114;  Bank  v.  Lyons, 
220  Mo.  555;  Hughes  v.  Dodd,  134  Mo.  App.  458;  Ho- 
vey  V.  Aaron,  133  Mo.  App.  528 ;  Childs  v.  Critchfield, 
66  Mo.  App.  427.  (4)  Even  if  there  were  any  defect 
in  the  original  contract,  it  was  ratified  and  adopted 
by  defendant,  performed  by  plaintiff,  and  is  good  ah 
initio.  ''Where  an  unauthorized  act  of  an  agent  of  a 
corporation  is  clearly  beneficial  to  the  corporation,  a 
presumption  of  ratification  will  arise  from  slight  cir- 
cumstances." Bank  v.  Bank,  107  Mo.  153;  Hill  v. 
Bank,  87  Mo.  App.  605;  Publishing  Co.  v.  Warehouse 
Co.,  123  Mo.  App.  13 ;  Bank  v.  Hughes,  84  Mo.  App. 
273.  (5)  The  evidence,  objections  and  instructions 
all  proceeded  on  the  'Hheory"  of  corporate  contract 
— defendant  cannot  change  its  theory  on  appeal. 
Brick  Co.  v.  Eailroad,  213  Mo.  727;  Hill  v.  Drug  Co., 
140  Mo.  439;  Campbell  v.  Railroad,  175  Mo.  161;  Hilz 
V.  Railroad,  101  Mo.  36;  Henry  County  v.  Bank,  208 
Mo.  226.     (6)    This  court  is  bound  by  verdict.    '^Wo 
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wish  it  to  be  understood  that  it  is  not  our  province  to 
determine  facts,  or  review  the  findings  of  juries  or 
courts  on  them,  except- in  chancery  cases/'  Hamilton 
V.  Boggess,  63  Mo.  251;  Bond  &  Stock  Co.  v.  Houck^ 
213  Mo.  426.  (7)  A  witness  is  competent  to  testify 
to  a  conversation  heard  between  parties  to  a  contract^ 
where  one  party  is  dead,  and  the  witness  is  secretary 
and  treasurer  of  the  other  party,  a  corporation.  Shirt 
Co.  V.  Frankenthall,  96  Mo.  App.  307;  Klopfer  v.  Levi^ 
33  Mo.  App.  328;  Tyler  v.  Hall,  106  Mo.  320;  Denser 
V.  Walkup,  43  Mo.  App.  628;  Mott  v.  Bernard,  97  Mo- 
App.  269.  (8)  *' Before  a  court  is  authorized  to  sus- 
tain a  demurrer  to  the  evidence  because  of  its  insuffi- 
ciency, it  must  appear  that,  admitting  all  the  evidence 
introduced  by  plaintiff  to  be  absolutely  true,  and  giv- 
ing him  the  benefit  of  every  reasonable  inference  to  be 
deduced  therefrom,  he  is  not  entitled  to  recover.  *' 
Baird  v.  Railroad,  146  Mo.  265. 

Collins,  Barker  S  Brittor^  for  respondent. 

(1)  In  construing  a  contract,  resort  to  extrinsic 
facts  can  be  had  only  where  the  intention  of  the  par- 
ties cannot  be  gathered  from  the  language  of  the  con- 
tract; and  where  such  intention  can  be  gathered  from 
the  language  of  the  whole  contract  it  is  the  province 
of  the  court  to  determine  the  meaning.  Buxton  v. 
Kroeger,  219  Mo.  244;  Meissner  v.  Railroad,  211  Mo. 
133;  Meyer  v.  Christopher,  176  Mo.  580;  County  v. 
Wood,  84  Mo.  489.  There  is  no  ambiguity  in  the  con- 
tract in  this  case;  it  was  a  personal  contract  (not  the 
contract  of  respondent  corporation)  relating  to  the 
sale  of  certain  shares  of  respondent;  any  other  con- 
struction makes  meaningless  the  principal  provisions 
of  the  contract,  as  to  subject-matter,  price,  etc.  Sparks 
V.  Dispatch,  104  Mo.  541.  But  if  the  contract  were 
ambiguous,  the  contemporaneous  construction  placed 
upon   it  by   the  parties  themselves   will  be  adopted. 
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Meyer  v.  Christopher,  176  Mo.  580;  City  v.  Laclede, 
155  Mo.  1;  WiUiams  v.  Railroad,  153  Mo.  487;  Craig 
V.  Seybt,  91  Mo.  App.  242.  (2)  Proof  of  ratification 
by  a  corporation,  or  adoption  by  acquiescence,  of  a 
contract  not  made  in  its  name,  or  by  its  authority, 
must  be  clear  and  convincing;  and,  for  either  ratifica- 
tion (an  affirmative  act),  or  adoption  by  acquiescence 
(a  negative  act),  full  knowledge  is  essential,  and,  af- 
ter knowledge,  some  act  or  acts  indicating  clearly  an 
intention  to  adopt.  Jones  v.  Williams,  139  Mo.  24; 
Hill  V.  Mining  Co.,  119  Mo.  9;  Bank  v.  Gay,  63  Mp. 
33;  Besch  v.  Carriage  Co.,  36  Mo.  App.  333;  Pfeiffer 
v.  Landsberg,  44  Mo.  App.  59 ;  Steunkle  v.  Railway,  42 
Mo.  App.  73 ;  Story  on  Agency,  sec.  239 ;  Morawetz  on 
Corporations,  sec.  232.  The  subject-matter  of  the  con- 
tract made  the  contract  ultra  vires  as  a  corporate  con- 
tract; but,  aside  from  that,  there  was  no  proof  of 
ratification  or  adoption  by  the  corporation.  (3)  Re- 
spondent's president  and  its  attorney  were  not  com- 
petent witnesses ;  their  testimony  was  offered  to  show 
some  alleged  admission  by  the  deceased,  Brickley,  on 
the  theory  that  the  same  would  bind  the  corporation 
through  adoption  or  acquiescence  of  the  Brickley  con- 
tract; and  the  court  properly  excluded  them  as  wit- 
nesses. R.  S.  1909,  sec.  6354;  Bank  v.  Rood,  132  Mo. 
256;  Green  v.  Ditsch,  143  Mo.  8;  HoUman  v.  Lange, 
143  Mo.  106;  Bank  v.  Slattery,  166  Mo.  633;  Kirton  v. 
Bull,  168  Mo.  631;  Ashbury  v.  Hicklin,  181  Mo.  671; 
Mcl?:ee  V.  Downing,  224  Mo.  137.  And  notwithstand- 
ing the  exclusion  of  these  witnesses,  there  was  a  ver- 
<iict  for  plaintiff  on  its  first  count.  (4)  This  respond- 
ent was  forced  into  the  position  of  trying  the  case  on 
the  theory  adopted  by  appellant  and  by  the  court, 
and  there  can  be  no  constructive  admissions  laid 
against  respondent  by  reason  of  objections  based  upon 
such  theory,  nor  by  reason  of  instructions  made  nec- 
essary thereby.     Taylor  v.  Railroad,  213  Mo.  727. 
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FARIS,  J.— Plaintiff  sued  defendant  in  the  St 
Louis  Circuit  Court  for  certain  commissions  alleged 
to  be  due  it,  as  the  assignee  of  a  consummated  contract 
for  the  sale  of  the  mining  properties  of  defendant. 
The  jury  returned  a  verdict  in  favor  of  plaintiflf  for 
$16,433.30,  which  verdict  was  set  aside  by  the  trial 
judge  upon  motion  for  a  new  trial  filed  by  defendant. 
From  the  action  of  the  court  in  granting  a  new  trial, 
plaintiff,  after  the  usual  procedure,  has  appealed. 

The  plaintiff  went  to  trial  on  a  petition  having 
originally  three  counts :  the  first  was  bottomed  upon  the 
below  contract;  and  the  third  upon  a  quantum  meruit. 
(The  second  count  was  dismissed  and  its  contents  are 
not  shown,  nor  are  they  pertinent.)  The  jury  found 
for  plaintiff  on  the  first  count,  as  stated,  but  on  the 
third  count,  which  was  upon  quantum  meruit,  the  find- 
ing was  for  defendant.  The  answer  of  defendant  to 
the  first  count  was  a  general  denial ;  to  the  third  count 
a  general  denial,  plus  a  plea  of  the  Statute  of  Limita- 
tions.   Reply,  conventional  and  not  here  pertinent. 

The  reasons  which  moved  the  learned  trial  judge 
in  sustaining  the  motion  for  a  new  trial  are  thus 
succinctly  stated  by  him  in  the  memoranda  by  him 
filed,  to-wit: 

**I  have  gone  over  again  and  again  the  contract 
of  January  21,  1904,  and  I  cannot  make  out  of  it  an 
authorization  or  direction  of  the  defendant  to  the 
plaintiff  to  sell  the  real  estate  in  question.  I  cannot 
give  it  the  meaning  necessary  for  the  plaintiff  to  re- 
cover in  this  case  without  wholly  disregarding  a  large 
portion  of  that  part  of  it  which  is  in  writing. 

**As  to  the  point  that  the  defendant  offered  in- 
structions along  similar  lines  to  those  offered  by  the 
plaintiff,  it  is  sufficient  to  say  that  the  defendant  was 
forced  into  that  position  by  the  refusal  of  the  court  to 
give  a  peremptory  instruction  at  the  end  of  the  plain- 
tiff^s  case. 
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**I  feel,  therefore,  obliged  to  grant  the  defendant 
a  new  trial  in  this  case  for  failure  to  give  such  instruc- 
tion.'' 

The  facts  necessary  to  an  understanding  of  the 
legal  questions  involved  are  that  at  and  before  Decem- 
ber 9,  1903,  the  defendant,  a  corporation,  at  the  time 
owning  certain  extensive  mining  properties  in  Madi- 
son county,  Missouri,  had  become  financially  involved 
to  a  pressing  and  acute  degree  and  was  desirous  of 
selling  its  holdings.  S.  H.  Brickey,  who  died  before 
this  suit  was  tried  below,  was  the  president  of  de- 
fendant. At  a  special  meeting  of  defendant's  board 
of  directors,  held  on  December  9,  1903,  the  below  or- 
der was  made  : 

SPECIAL  MEETING. 

The  president  was  authorized  to  offer  Mr.  Beers  a  com-, 
mission  of  ten  per  cent  should  he  effect  a  sale  of  the  property 
within  thirty  days  at  a  price  of  $300,000,  It  helng  understood 
that  the  commission  would  be  paid  only  as  cash  payments  on 
the  property  were  made. 

Defendant  company  was  capitalized  at  the  sum  of 
$500,000,  divided  into  shares  of  ten  dollars  each  par* 
value. 

Something  over  a  month  after  the  making  of  the 
order  above  quoted,  S.  H.  Brickey  executed  with 
plaintiffs^  assignors  (who  were  then  co-partners  only, 
doing  business  as  Ham  &  Ham,  but  who  have  since  in- 
corporated under  the  name  and  style  here  shown  in 
the  caption),  the  following  agreement: 

WE  DO  NOT  SELL  STOCK. 

Ham  ft  Ham, 
Zinc  and  Lead  Investments, 
10  Wall  Street,  New  York. 
Frisco  Bldg.,  St  Louis,  Mo. 
We  do  the  advertising. 
We  send  purchasers  direct  to  owners. 
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Dated  at ,  Jan.  21,  1904. 

Ham  ft  Ham, 

St  Louis,  Mo. 
Gentlemen: 

We  have  for  sale  the  following  described  mining  property 
(prospectus,  etc.,  attached  to  this  letter),  situated  in: 

Catherine  Lead  company  stock  to  the  amount  of  at  least 
(60%)  sixty  per  cent,  on  a  basis  of  50,000  shares,  par  value 
($10)  ten  dollars  per  share. 

Total  number  of  acres  in  fee  about  1,560. 

Total  number  of  acres  under  lease  on  which 

we  pay per  cent  royalty. 

Machinery  and  improvements  consist  of: 

Good  mill,  tram  and  other  improvements  valued  at  about 
$60,000  or  more;  also  several  tenant  houses,  30  or  more,  and 
several  hundred  acres  of  fine  farm  land  (see  last  report). 

If  you  send  us  a  customer,  with  or  through  whom  we  make 
a  deal  on  the  above  described  property,  we  agrree  to  pay  you  10% 
on  the  first  $50,000,  or  any  part  thereof,  and  5%  on  all  over 
$60,000,  when  property  is  conveyed. 

We  agree  to  telegraph  you  a  price  on  the  above  property 
at  any  time  you  desire  to  introduce  customers.  The  price  and 
terms  for  the  next  60  days  will  be  as  follows: 

On  a  basis  of  six  per  share — par  value  $10  per  share. 

We  agree  that  the  price  made  to  you  will  be  as  low  as 
price  made  to  anyone  else.  We  sign  the  above  contract  with 
the  understanding  that  the  prospective  purchaser  will  be  intro- 
duced to  us,  and  that  we  are  to  deal  with  him  direct 

S.  H.  Bbicket. 

(This  contract  was  on  a  printed  form.  We  show 
in  italics  the  words  written  thereon  in  pen  and  ink.) 

On  May  12,  1904,  the  minutes  of  the  directors' 
meeting  show  the  following,  among  other  things,  to- 
wit: 

Mr.  Brickey  also  reported  that  the  parties  who  had  spoken 
to  him  about  the  property  had  sent  an  engineer  down  to  ex- 
amine it  and  would  report  May  13th.  In  order  to  give  the 
first  parties  a  chance  for  a  hearing,  and  inasmuch  as  their 
letter  was  on  the  way  and  Mr.  Carter's  proposition  could,  in 
all  probability,  be  held*  over  for  a  day,  it  was  resolved  to  ad- 
journ the  meeting  until  Friday,  May  13th,  at  twelve  noon, 
and  postpone  any  action  until  then. 

May  13,  1904.  Adjourned  meeting.  Mr.  Carter  renewed 
his  offer  made  May  12 tb,  and  tendered  deposit  of  $1000  to 
secure  option.     Mr.  Brickey  stated  that  Hamm  &  Hftmm^  who 
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sent  an  engineer  down  to  examine  the  property,  telephoned  him 
that  their  Mr.  Ross  would  report  at  this  meeting  as  to  what 
the  report  was  and  what  they  proposed  doing.  Mr.  Ross  was 
therefore  invited  by  phone  to  come  to  the  meeting  and  report 
Mr.  Ross  arrived  and  stated  that  the  engineer,  Mr.  Hall,  above 
referred  to,  had  made  report  on  the  property,  but  he,  Mr.  Ross, 
did  not  show  any  written  statement  other  than  his  own  rela- 
tive to  the  result  of  the  examination.  He  was  informed  that 
the  Carter  proposition  was  under  consideration,  and  if  he 
intended  presenting  a  proposition  it  would  have  to  be  accom- 
panied by  a  cash  payment  greater  than  $1000  offered  by  Mr. 
Carter.  This  requirement  he  was  unable  to  meet  and  was 
excused  from  the  meeting. 

Prior  to  the  transactions  had  at  the  directors* 
meeting,  the  minutes  of  which  we  quote  above,  plain- 
tiff wrote  to  Brickey  the  following  letter: 

•  St  Louis,  Mo.,  May  5,  1904. 
Mr.  Brickey, 

Catherine  Lead  Co.,  City. 
Dear  Sir: 

A  gentleman  from  Cleveland,  accompanied  by  a  mining 
engineer  from  the  west,  is  here,  and  in  the  market  for  a  good 
lead  property.  I  have  spoken  with  him  regarding  the  Catherine. 
Could  you  make  it  convenient  to  step  over  to  our  office  for  a 
few  moments?  Yours  truly, 

Ham  &  Ham, 
Zinc  and  Lead  Investment  Co., 

A.  Ross,  Secretary. 

Thereupon  Brickey  came  to  the  oflBce  of  plaintiff 
company  and  after  a  conversation  had  with  August 
Boss,  the  secretary  of  plaintiff,  wrote  this  letter : 

St  Louis,  Mo.,  May  5,  1904. 
Mr.  L.  J.  Cox,  Supt, 
Catherine  Lead  Co., 
Frederlcktown,  Mo. 
Dear  Sir: 

You  will  piease  snow  these  gentlemen  through  our  mines 
and  mining  property  and  give  them  any  information  that  they 
may  wish  in  regard  to  mine  and  plant  They  are  looking  at 
the  property  with  a  view  of  probably  purchasing. 

Yours  truly, 

S.  H.  Bbicket,  Pres. 
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Between  May  5,  1904,  when  the  letter  from 
Brickey  to  the  superintendent  of  defendant  at  Fred- 
ericktown  was  written  and  the  date  of  holding  the 
directors'  meeting,  the  minutes  of  which  are  last  above 
set  out,  the  defendant's  properties,  about  the  sale  of 
which  this  controversy  wages,  were  partially  examined 
by  one  S.  W.  Hall,  a  mining  engineer,  in  the  employ  at 
the  time  and  acting  for  one  George  B.  McManamon, 
who  subsequently,  on  September  9,  1904,  bought  the 
entire  property  of  defendant.  McManamon  is  the 
^* gentleman  from  Cleveland,''  who  is  mentioned  in  the 
letter  of  plaintiff  to  Brickey  of  date  May  5,  1904, 
supra.  The  subsequent  transactions  between  plain- 
tiff, whose  dealings  in  the  matter  were  handled  by 
Ross,  its  secretary,  and  defendant,  represented  (as 
plaintiff  contends,  but  defendant  vehemently  denies) 
by  Brickey,  and  said  McManamon,  which  at  last  culmi- 
nated in  the  purchase  of  defendant's  properties  by 
and  their  conveyance  to  McManamon,  may  be  told  in 
the  latter 's  own  language: 

'*!  am  George  B.  McManamon  to  whom  the  prop- 
erty of  the  Catherine  Lead  Company  was  sold  in  Sep- 
tember, 1904.  I  am  acquainted  with  Mr.  Ross,  and 
with  the  property  of  the  Catherine  Lead  Company.. 
In  the  spring  of  1904  I  received  a  circular  issued  by 
Mr.  Ross  describing  some  properties  in  Missouri,  and 
I  corresponded  with  Mr.  Ross  about  that,  and  finally 
got  Mr.  Hall  to  come  east  and  we  met  Mr.  Ross  here 
and  went  over  to  see  the  'Virginia  Mine,'  located,  I 
think,  near  the  Frisco  Road.  That  was  prior  to  May 
5,  1904.  I  first  heard  of  the  Catherine  Lead  Company 
while  we  were  on  the  trip  to  see  the  Virginia  and 
another  mine.  After  turning  down  the  ^properties 
which  we  went  to  see,  Mr.  Ross  had  spoken  several 
times  about  a  Catherine  mine,  and  stating  that  he  had 
some  stock  of  that  mine  for  sale — ^in  the  Catherine 
Lead  Company.  On  the  trip  back  from  looking  at 
those   properties,  we  arranged  to   go   to   Mr.  Ross's 
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oflSce  the  next  morning  about  the  Catherine.  That  was 
about  the  5th  of  May.  That  was  the  occasion  upon 
which  I  met  Mr.  Brickey.  Upon  the  arrival  of  myself 
and  Mr.  Hall  in  Mr.  Ross's  oflBce,  he  communicated 
with  Mr.  Brickey  and  Mr.  Brickey  came  over  for  the 
purpose  of  taking  up  the  matter  of  a  possible  pur- 
chase of  the  mining  property  there  in  Madison  coun- 
ty; and  after  some  discussion  of  the  property  Mr. 
Brickey  dictated  a  letter  to  Mr.  Cox,  superinten<Jent 
of  the  mine,  at  Fredericktown,  to  give  us  access  to 
the  property,  and  it  was  upon  that  authority  that  I 
proceeded  with  Mr.  Hall  and  Mr.  Ross  the  next  day 
to  the  property.  On  the  following  day  Mr.  Ross,  Mr. 
Hall  and  myself  went  to  Fredericktown  to  look  at  the 
Catherine.  Mr.  Hall,  my  engineer,  made  an  examination 
of  the  Catherine  mine  at  that  time  for  me.  The  price 
made  to  me  for  the  Catherine  mine  was  $300,000,  I 
think.  I  did  not  purchase  the  mine  at  that  time.  We 
didn't  have  time  to  examine  it  in  the  first  place,  and, 
of  course,  would  not  have  purchased  until  we  had 
made  a  satisfactory  examination  of  it.  I  think  within 
two  weeks  I  learned  that  they  were  figuring  with  other 
parties  on  it.  I,  then,  for  the  time,  dropped  that  prop- 
erty from  any  further  consideration.  I  afterwards 
had  further  negotiations  with  Mr.  Ross  relative  to 
other  properties.  When  I  was  advised  that  the  Cath- 
erine property  had  been  sold  to  other  parties  I  had  no 
further  negotiations  with  Mr.  Ross  relative  to  the 
Catherine  property.  I  received  the  telegram  dated 
May  12,  1904,  sent  to  me  at  Cleveland,  Ohio,  by  the 
Ham  &  Ham  Zinc  and  Lead  Investment  Company, 
which  Mr.  Carter  testified  was  dictated  by  Ross  in  his 
presence,  and  which  was  read  to  Mr.  Brickey.  That 
is  the  proposition  coming  from  other  parties  which 
caused  me  to  suspend  negotiations  at  that  time.  I  next 
took  up  the  matter  of  purchasing  the  Catherine  prop- 
erty about  August  1,  having  received  a  letter  from  Mr. 
Hall  stating  that  some  one  had  come  to  him  with  refer- 
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ence*  ta  purchasing  the  Catherine  property,  and 
thought  I  had  better  come  to  St.  Louis  and  go  into  the 
matter  with  him,  which  I  did,  and  thereafter  made  an 
offer  direct  to  the  company  for  the  property.  I  first 
offered  $185,000,  and  finally  bought  the  property  for 
$200,000,  $60,000  cash  and  assuming  $140,000  of  bonds 
as  part  of  that  price.  This  offer  was  accepted  af- 
ter a  meeting  of  the  stockholders  of  the  company.  I 
would  not  have  considered  the  purchase  of  this  mine 
at  the  price  of  $300,000.'^ 

From  this  excerpt  it  is  seen  that  plaintiff  was  in- 
strumental in  bringing  McManamon  and  defendant  to- 
gether, and  in  conveying  to  McManamon  the  fact  that 
defendant's  properties  were  on  the  market.  Further 
light  is  thrown  upon  the  details  of  this  phase  of  the 
case  by  the  testimony  of  Hall,  the  mining  engineer. 
He  was  called  as  a  witness  for  plaintiff,  and,  among 
other  things,  said: 

'*I  first  had  the  fact  that  the  Catherine  property 
was  for  sale  brought  to  my  attention  by  Mr.  Ross, 
through  an  inquiry  of  mine  made  to  him,  outside  of 
St.  Louis.  I  came  down  here  to  look  at  an  entirely 
different  property  altogether.  I  didn't  know  any- 
thing about  any  Catherine  property.  That  property 
was  a  failure,  wasn't  what  I  wanted  or  expected  to 
find  it  at  all.  I  then  asked  Mr.  Ross  if  he  knew  of  a 
lead  mine  in  the  State  of  Missouri  that  was  for  sale. 
He  then  mentioned  that  sometime  previous  to  that  he 
had  an  option,  or  his  company  had  an  option  on  the 
Catherine,  but  that  it  was  his  remembrances  that  that 
option  had  expired  on  the  property;  that  when  he 
came  back  to  St.  Louis  he  would  see  the  parties  own- 
ing the  property  and  if  he  could  renew  that  option^ 
that  if  the  price  was  right,  possibly  he  might  interest 
us  in  that  property  and  thereby  make  a  sale.  Mr. 
Ross  was  to  look  up  this  particular  property  he  had 
mentioned  and  find  out  something  about  whether  he 
could  renew  an  option  or  something  that  he  had  that 
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had  run  out  and  let  us  know.  He  told  Mr.  McMana- 
mon  and  me  what  time  to  come  up  and  we  went  to  his 
oflSce  and  he  had  Mr.  Brickey  come  over  there  from 
somewhere,  I  don't  know  where." 

As  shown  by  the  testimony  of  McManamon,  con- 
veyance of  the  property  to  him  was  had  on  September 
9,  1904.  This  suit  was  filed  September  8,  1909.  In  the 
meantime  Brickey  had  died. 

The  theory  of  the  defendant  was  that  the  contract 
shown  in  evidence  was  the  personal  contract  of  Brickey 
to  sell  for  him  shares  of  stock  held  by  Brickey  in  de- 
fendant corporation,  and  not  a  contract  by  Brickey 
C8  the  president  and  agent  of  defendant  to  sell  the 
properties  of  defenda/nt. 

As  bearing  out  this  theory  of  defense,  the  testi- 
mony of  W.  F.  Carter,  who  was  of  counsel  for  defend- 
ant and  its  vice-president,  but  who  was  called  as  a 
witness  by  plaintiff,  showed  that  Brickey  had  coun- 
selled and  advised  with  the  witness  as  to  whether  he 
(Brickey)  was  safe  in  agreeing  to  sell  sixty  per  cent 
of  the  stock  of  defendant  company  and  had  been  told 
by  Carter  that  he  was;  that  he  (Carter)  ** would  sell 
the  whole  capital  stock  short  on  these  terms."  The 
amount  of  Brickey 's  holdings  of  stock  appears  but 
vaguely.  Beyond  the  fact  that  the  witnesses  *'do  not 
think"  he  owned  sixty  per  cent,  but  **do  not  know" 
how  much  he  owned  except  that  he  was  **  rather  a 
large  stockholder,"  the  record  upon  this  point  is  satis- 
factorily indefinite. 

Shortly  after  the  directors'  meeting  of  May  13, 
1904,  plaintiff  rendered  a  statement  to  **S.  H.  Brickey 
and  Catherine  Lead  Company"  for  time  and  expenses 
in  showing  the  mine  to  McManamon,  amounting  to 
the  sum  of  $90.75.  No  attention  being  given  to  this 
statement  by  either  Brickey  or  Catherine  Lead  Com- 
pany, the  matter  languished  till  September  22,  1904, 
after  the  sale  to  McManamon,  when  a  statement  and 
claim  on  defendant  for  commissions  was  sent  to  it  by 
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mail.  No  attention  seems  to  have  been  paid  to  this 
statement,  except  that  the  fact  of  receiving  it  was 
mentioned  by  Brickey  to  Carter.  After  Brickey's 
death,  and  almost  five  years  later  to  a  day,  this  suit 
was  filed. 

On  the  trial,  Judge  George  H.  Williams,  then  a 
circuit  judge,  but  formerly  of  counsel  in  this  matter 
for  plaintiff,  was  called  as  a  witness,  and  the  follow- 
ing occurred : 

*'Q.  Did  you  have  any  conversation  with  Mr. 
Brickey  in  the  presence  of  Mr.  Ross,  Mr.  McManamon, 
and  possibly  others,  about  September,  1904,  in  regard 
to  the  matter  of  the  sale  of  the  property  of  the  Cather- 
ine Lead  Co? 

**Mr.  Carter,  of  counsel  for  defendant,  interposed 
and  asked  leave  to  examine  the  witness  on  voir  dire, 
upon  which  it  appeared  that  Judge  Williams  had  been 
attorney  for  Mr.  Ross  and  for  the  Ham  &  Ham  Co. 
at  the  time,  and  that  Brickey  was  since  dead. 

**Mr.  Carter:  The  contract  sought  to  be  estab- 
lished was  originally  made  with  Mr.  Brickey,  who  was 
president  of  the  Catherine  Lead  Co.  The  purpose  of 
Judge  Williams's  visit  was  as  the  attorney  for  Ross, 
representing  him  in  this  particular  matter.  Now,  our 
contention  is  that  Mr.  Brickey,  being  the  agent  of  the 
corporation,  and  being  dead,  Judge  Williams  is  not 
competent  to  testify  to  any  conversation  had  with  Mr. 
Brickey.     .    .     . 

/'The  witness  replied  that  he  had  a  conversation 
with  Mr.  Brickey.    .     .    . 

*'The  Court:  I  will  have  to  sustain  the  objection 
as  to  what  that  conversation  was. 

'*To  which  ruling  of  the  court  plaintiff  then  and 
there  excepted.'' 

At  the  close  of  the  testimony  for  the  plaintiff  the 
defendant  demurred  to  the  evidence,  and  again  at  the 
close  of  all  of  the  evidence  in  the  case  defendant  re- 
quested instructions  for  a  peremptory  verdict,  which 
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tlie  court  refused  to  give,  and  defendant  saved  its 
exceptions.  For  this  error  in  so  refusing  peremp- 
torily to  instruct  tlie  jury  to  find  for  defendant,  the 
court  below  granted  a  new  trial  to  defendant.  From 
this  order  granting  a  new  trial  on  the  grounds  noted^ 
plaintiff  appeals.  The  question  and  its  corollaries  as 
to  whether  there  was  suflQcient  evidence  to  take  the 
case  to  the  jury,  are  the  only  points  here  involved^ 
or  necessary  to  be  discussed  with  any  seriousness  in 
the  subjoined  opinion,  which  circumstance  has  made 
necessary  a  statement  of  facts  inexcusably  long. 

I.    The  only  contention  of  appellant  with  which 
we  need  concern  ourselves,  is  as  to  whether  there  was 

suflScient  testimony  on  the  first  count  to 
Sale  of  go  to  the  jury.    The  respondent,  who  was 

Corporation  ^^^  defendant  below,  contends  that  there 
oMta*Re  ^^  ^^**    ^^^  court  nisi  took  this  view,  and 

Estate.  SO  holding  granted  defendant  a  new  trial, 

on  the  ground  as  bluntly  stated  by  the 
learned  trial  judge,  that  having  gone  again  and  again 
over  the  contract  of  January  21,  1904,  he  could  not 
^^make  out  of  it  an  authorization  or  direction  of  the 
defendant  to  the  plaintiff  to  sell  the  real  estate  in 
question/'  In  passing,  it  may  be  said  that  the  prop- 
erty and  all  of  the  property  held  by  defendant  con- 
sisted of  1560  acres  of  land,  having  thereon  a  ^'mill^ 
tram  and  other  improvements  valued  at  about  $60,- 
000  or  more,''  including  on  said  land,  tenant  houses 
and  farm  lands. 

Before  the  learned  trial  judge  may  be  convicted 
of  error,  two  points  must  be  held  in  favor  of  appel- 
lant's contentions.  The  contract  quoted  must  first  be 
held  to  be  the  contract  of  the  defendant  and  not  the 
personal  contract  of  Brickey;  and  second,  it  must  be 
held  to  be  an  agreement  to  sell  real  estate  and  not 
one  to  sell  stock  in  a  corporation.  Clearly,  should 
we  be  able  to  hold  that  it  is  an  agreement  for  the  sale 
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of  real  estate,  then  by  inference  too  clear  for  argu- 
ment, the  other  proposition  falls  out  of  the  case ;  be- 
cause while  Brickey  held  stock  in  the  defendant  com- 
pany, he  had,  so  far  as  the  record  discloses,  no  real 
estate  even  measurably  within  the  description  set  out 
in  the  contract. 

Keeping  in  mind  that  the  contract  under  review 
was  on  a  printed  form,  and  that  the  words  of  de- 
scription of  the  property  to  be  sold  and  offered  for 
sale,  were  written  therein  in  ink,  as  follows:  ''Cath- 
erine Lead  Compa/tiy  stock  to  the  amount  of  at  least 
(60%)  sixty  per  cent,  on  a  basis  of  50,000  shares,  par 
value  ($10)  ten  dollars  per  share,*'  it  is  a  little  diflS- 
cult  to  see  why  Brickey  and  plaintiff's  assignor  should 
have  gone  to  the  trouble  of  making  such  a  recital  as 
this,  when  a  mere  description  of  the  lands  owned  and 
their  location,  would  have  covered  the  contentions  of 
plaintiff.  Taking  the  view  of  plaintiff,  it  is  also  diflS- 
cult  to  see  why,  if  the  real  estate  of  defendant  was  the 
property  to  be  sold,  that  terms  mentioned  should  have 
been  set  out  as  ''on  a  basis  of  six  per  share — par 
value  $10  per  share.' * 

The  other  written  parts  of  the  contract  are  con- 
sistent both  with  the  view  that  either  stock  or  real 
estate  was  to  be  sold.  For  if  corporate  stock  was 
offered,  clearly  the  purchaser  would  be  desirous  of 
knowing  what  property,  and  how  much  property  the 
company  issuing  such  stock  held,  so  that  some  sort 
of  estimate  of  value  could  be  put  on  the  stock. 

Nor  was  this  contract  signed  by  defendants,  or 
by  S.  H.  Brickey  as  the  president  of  defendant;  it  was 
simply  signed  by  Brickey,  in  his  individual  name,  with- 
out aught  appearing  to  show,  or  even  to  create  a  sus- 
picion that  Brickey  was  acting  otherwise  than  as  an 
individual  holder  of  stock,  who  desired  to  sell  the 
same  for  sixty  cents  on  the  dollar.  Extrinsic  evi- 
dence adduced  on  the  trial  lends  color  to  the  latter 
view,  for  the  testimony  of  the  witness  Carter  shows 
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that  Brickey  had  Carter  go  to  the  oflSce  of  plaintiff 
and  look  over  the  contract,  and  there  inquired  of  Car- 
ter if  he  (Brickey)  was  safe  in  executing  the  contract. 
He  was  told  by  Carter  that  the  latter  considered  him 
safe,  for  he  (Carter)  would  sell  all  of  the  stock  short 
at  the  same  price. 

A  casual  reading  of  the  contract  would  seem  to 
settle  this  case.  It  seems  too  plain  for  argument  that 
the  contract  sued  on  is  not  the  contract  of  defendant 
for  the  sale  of  its  real  properties,  but  is  merely  the 
contract  of  Brickey  for  tiie  sale  of  st6ck  thereof,  held 
or  controlled  by  him  to  the  amomit  at  least  mentioned 
therein.  The  contract  was  good  for  more  than  30,- 
000  shares ;  the  purchaser  consenting,  it  was  good  for 
less  than  30,000  shares,  at  six  doUars  per  share.  Ci- 
tation, of  authorities  and  argument  can  add  not  one 
whit  to  the  view  inevitably  forced  upon  us  by  our  in- 
spection of  the  contract,  and  a  bare  statement  of  the 
facts  settles  the  question.  The  view  of  the  trial  court 
that  the  contract  was  not  upon  its  face  that  of  de- 
fendant for  the  sale  of  its  mining  properties,  was 
correct. 

n.    It  is  urged,  however,  that  there  was  a  rati- 
fication of  this  agreement  by  defendant  corporation, 
that  something  was   done  by   defendant 
Ratification.    ^^^-^^^  ^^  contract  that  of  defendant 

If  this  is  so,  we  must  perforce  find  it  from  the  record, 
as  the  sole  source  of  information  available  to  us. 

Turning  to  the  record  we  find  that  the  only  bit 
of  evidence  lending  any  color  to  this  contention  is 
contained  in  the  excerpt  from  the  minutes  of  the  di- 
rectors' meeting,  set  out  in  the  statement,  to-wit: 
**Mr.  Brickey  stated  that  Ham  &  Ham,  who  sent  an 
engineer  down  to  examine  the  property,  telephoned 
him  that  their  Mr.  Ross  would  report  at  this  meeting 
as  to  what  the  report  was  and  what  they  proposed 
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doing.  Mr.  Ross  arrived  and  stated  that  the  engi- 
neer, Mr.  Hall,  above  referred  to,  had  made  report 
on  the  property,  but  he,  Ross,  did  not  show  any  writ- 
ten statement  other  than  his  own  relative  to  the  result 
of  the  examination.  He  was  informed  that  the  Carter 
proposition  was  under  consideration,  and  if  he  intend- 
ed presenting  a  proposition  it  would  have  to  be  ac- 
companied by  a  cash  payment  greater  than  $1000, 
offered  by  Mr.  Carter.  This  requirement  he  was  un- 
able to  meet  and  was  excused  from  the  meeting.' * 

This  is  all  that  appears  from  the  minutes  of  the 
defendant  corporation  even  squinting  at  ratification. 
So  far  from  ratifying  anything  that  Brickey  did,  or 
ratifying  and  making  its  own  the  written  agreement 
or  any  agreement  which  Brickey  had  with  plaintiff's 
assignors,  this  entry  closes  by  saying:  **This  re- 
quirement he  was  unable  to  meet  and  was  excused 
from  the  meeting."  It  is  true  that  *'when  an  author- 
ized act  of  an  agent  of  a  corporation  is  clearly  bene- 
ficial to  the  corporation,  a  presumption  of  ratification 
will  arise  from  slight  circumstances."  [Bank  v. 
Bank,  107  Mo.  1.  c.  145 ;  2  Morawetz  on  Private  Corp. 
(2  Ed.),  sec.  629.]  But  this  is  beside  the  question  here. 
For  confessedly,  Brickey  is  not  shown  to  have  made 
any  agreement  with  plaintiff's  assignors,  except  the 
one  in  writing,  which  we  set  out.  We  have  seen  that 
no  sort  of  logic  or  reasoning  can  contort  this  written 
agreement  into  a  contract  for  the  sale  of  the  real 
property  of  defendant.  So,  if  there  was  a  ratification 
by  defendant  corporation  what  was  ratified?  If  we 
concede  arguendo  the  application  of  the  contract  to  the 
property  of  defendant,  and  the  ratification  thereof 
by  defendant,  then  we  come  to  the  serious  question  of 
fulfillment  by  plaintiff.  If  it  applied  and  if  it  was  rat- 
ified, how  was  it  carried  out?  The  contract  fixed  the 
sale  price  on  a  basis  of  $300,000 ;  the  property  was  sold 
for  $200,000.  The  contract  by  large  inference,  ex- 
pired March  21,  1904;  the  sale  was  not  consummated 
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till  September  9,  1904.  By  the  same  inference  a  pur- 
chaser was  to  be  found  in  sixty  days ;  none  was  found 
till  more  than  100  days.  When  found  this  purchaser 
**  dropped  the  property  from  further  consideration. 
•  .  .  and  had  negotiations  with  Mr.  Eoss  relative  to 
other  properties;''  and,  though  later  he  returned  to 
the  lure,  did  not  buy  till  more  than  six  months  had 
elapsed,  coming  again  to  a  consideration  of  purchas- 
ing the  property  at  the  behest  of  one  Wagner. 

Besides,  the  entry  from  the  minutes  of  the  di- 
rectors' meeting,  which  we  quote  herein,  and  the  bare 
fact  of  a  sale  upon  different  terms  and  at  a  different 
price,  of — ^we  may  be  warranted  in  saying — ^wholly 
different  property  to  a  purchaser  found  by  plaintiff's 
assignor,  there  is  utterly  nothing  in  the  record  to  in- 
dicate ratification.  The  state  of  the  facts  answers  the 
contention,  it  seems  to  us.  For  it  ought  to  be  reason- 
ably apparent  that,  unless  upon  the  facts  we  can  hold 
that  the  contract  up  for  judgment  was  a  contract  for 
the  sale  of  real  estate,  it  would  be  well-nigh  an  im- 
possibility to  carve  out  of  any  state  of  facts  subse- 
quently arising  anything  approaching  a  ratification. 
As  logically  contend  that  a  contract  for  the  sale  of  a 
ship  could  be  ratified  into  a  contract  for  the  sale  of  a 
camel,  because  forsooth  poets  sometimes  floridly 
speak  of  the  camel  as  a  **ship  of  the  desert." 

A  mere  statement  of  the  conditions,  facts  and 
acts,  requisite  to  create  the  implication  of  ratification 
(which  is  after  all  a  branch  of  the  doctrine  of  estoppel) 
will  make  apparent  how  far  short  of  these  requisites 
the  facts  here  fall.  In  the  case  of  Common  Sense 
Mining  Co.  v.  Taylor,  247  Mo.  1.  c.  26,  Graves,  J.,  quot- 
ing 2  Thompson  on  Corporations,  p.  1048,  says: 

'*  *In  the  law  of  agency  there  is  a  rule  that  if  one 
accepts  the  benefits  of  an  unauthorized  contract  made 
in  his  behalf  by  another,  he  is  bound  by  its  terms  the 
same  as  if  he  had  entered  into  the  contract  in  person 
or  had  expressly  ratified  it;  provided  of  course  that 
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he  had  full  knowledge  of  all  the  facts,  and  he  is  there- 
by estopped  from  repudiating  the  contract  without 
restoring  the  benefits  and  putting  the  other  party  in 
statu  quo.  This  principle  is  applicable,  in  its  fullest 
sense,  to  corporations,  which,  from  their  nature,  can 
act  only  through  the  instrumentality  of  agents.  If, 
therefore,  an  oflScer  of  a  corporation,  or  other  person, 
assuming  to  have  power  to  bind  the  corporation  by  a 
given  contract,  enters  into  the  contract  for  the  cor- 
poration, and  the  corporation  receives  the  fruits  of 
the  contract,  and  retains  them  after  acquiring  knowl- 
edge of  the  circumstances  attending  the  making  of  the 
contract,  it  will  thereby  become  estopped  from  after- 
wards rescinding  or  undoing  the  contract.  In  other 
words,  by  retaining  the  fruits  of  the  unauthorized 
contract  with  knowledge  of  the  circumstances  which 
entitle  it  to  its  election  either  to  affirm  or  disaffirm  it, 
the  corporation  ratifies  the  contract  and  makes  it  good 
by  adoption.*  '* 

Applying  what  is  said  in  the  above  excerpt,  which 
though  apropos,  states  the  rule  negatively  as  to  the 
facts  before  us,  we  are  constrained  to  disallow  relief 
to  appellant  upon  any  reason  growing  out  of  ratifica- 
tion. 

III.    Appellant  contends  that  the  court  erred  in 

excluding  the  testimony  of  August  Boss,  who  was  the 

secretary  of  plaintiff  company,  and  one 

Ratification:    Qf  i^g  stockholders,  and  who  was  offered 

Evidence.  ,  .  .        ^>.    ..-r 

to  prove  certam  conversations  with  S.  H. 
Brickey,  tending  to  show  ratification  and  rehabilita- 
tion and  extension  of  the  contract  sued  on.  Appel- 
lant also  contends  that  the  court  nisi  erred  in  refusing 
to  admit  the  testimony  of  Judge  George  H.  Williams 
who  was  offered  to  show  certain  conversations  with 
S.  H.  Brickey,  deceased,  on  September  23,  1904,  some 
two  weeks  after  the  property  was  sold  and  conveyed 
to  McManamon.    Judge  Williams,  when  he  had  the 
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alleged  conversation  with  Brickey,  was  acting  as  at- 
torney for  plaintiff,  presumably  trying  to  collect  the 
commission  here  sued  for.  When  he  was  offered  as 
a  witness  he  was  one  of  the  judges  of  the  circuit  court 
of  the  city  of  St.  Louis. 

We  think  the  court  nisi  was  right  in  its  ruling 
as  to  Boss  and  wrong  as  to  its  ruling  as  to  Judge  Wil- 
liams; that  Bosses  testimony  as  offered  and  for  the 
purpose  offered,  was  incompetent,  but  that  of  Judge 
Williams,  upon  the  objection  urged  at  least,  was  com- 
petent. This  is  so  for  these  reasons:  At  common 
law  all  persons  interested  in  the  result  of  a  lawsuit 
were  incompetent  to  testify.  Our  statute  (section 
6354)  removes  this  incompetency  as  to  parties  in  in- 
terest, except  *'that  in  actions  where  one  of  the  or- 
iginal parties  to  the  contract  or  cause  of  action  in  is- 
sue and  on  trial  is  dead  .  .  •  ,  the  other  party  to 
such  contract  or  cause  of  action  shall  not  be  admitted 
to  testify  either  in  his  own  favor  or  in  favor  of  any 
party  to  the  action  claiming  under  him."  The  sec- 
tion further  provides  that  in  a  derived  action  where 
he  from  whom  the  action  is  derived  is,  or  would  be 
incompetent,  the  deriver  is  also  incompetent.  This 
has  been  said  to  be  *'an  enabling  and  not  a  disabling 
statute."  [Bates  v.  Forcht,  89  Mo.  1.  c.  128.]  Wheth- 
er this  is  always  true  we  need  not  stop  to  consider. 
This  much  is  clear,  that  the  object  and  intent  of  the 
statute  and  its  proviso  under  consideration  was  to 
make  incompetent  or  leave  incompetent,  as  at  common 
law,  a  witness  having  by  reason  of  his  interest  in  the 
result  of  an  action  both  the  incentive  to  perjury  and 
the  opportunity,  by  perjury  to  obtain  an  unfair  or 
unconscionable  advantage  over  the  estate,  or  repre- 
sentatives of  one,  who  being  dead,  can  protect  neither 
his  property  nor  his  word.  But  in  order  to  be  rend- 
ered incompetent  the  witness  must  be  both  interested 
and  be  a  party  to  the  contract  or  cause  of  action,  which 
was  made  with  a  deceased  person.     (We  are  not  here 
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discussing  the  phase  of  a  derived  contract;  this  would 
of  course  require  an  additional  exception.)  If  the 
witness  has  no  interest  in  the  proceeding  or  action, 
and  if  the  contract  or  cause  of  action  in  issue  and  on 
trial  was  not  made  in  whole  or  in  part  by  him,  or  is 
not  derived  through  the  witness,  he  may  testify,  the 
death  of  the  other  party  notwithstanding.  The  nega- 
tive or  non-disqualifying  phase  of  the  rule  is  pretty 
clearly  stated  in  the  case  of  Savings  Bank  v.  Slattery, 
166  Mo.  1.  c.  633,  as  follows: 

*^But  counsel  for  defendants  urge  that  Street,  be- 
ing also  a  stockholder,  was  an  interested  party  and  so 
incompetent  to  testify.  It  is  sufiScient  answer  to  this 
to  say  that  under  our  statute  the  interest  of  a  witness 
alone  does  not  exclude  him,  where  the  other  party  is 
d(ead)  That  happens  only  because  he  and  the  de- 
ceased are  both  parties  to  the  contract,  or  cause  of 
action.  In  other  words,  the  body  of  the  statute  re- 
moves the  common-law  disability  arising  out  of  in- 
terest, while  the  proviso  confines  the  exclusion  in  case 
of  the  death  of  one  party  to  a  party  to  the  contract 
or  cause  of  action,  so  that  a  *  party  to  the  contract,^ 
as  the  term  is  used  in  the  statute,  is  considered  to 
mean  the  person  who  negotiated  the  contract,  rather 
than  the  one  in  whose  name  and  interest  it  was  made. 
[Banking  House  v.  Eood,  132  Mo.  256.]" 

Applying  these  views  to  the  condition  at  bar  and 
keeping  in  mind  that  under  the  facts  the  recovery  here 
cannot  be  based  directly  on  the  contract  set  out,  but 
must  be  bottomed,  if  upon  any  consideration  it  will 
lie,  upon  something  done,  or  said,  or  omitted  to  be 
done  or  said,  by  Brickey,  as  president  of  defendant 
in  his  dealings  tmth  Ross  after  the  written  contract 
was  made,  it  will  be  reasonably  clear  that  Boss  was 
not  a  competent  witness,  whatever  might  have  been 
the  condition,  if  a  recovery  could  be  predicated  direct- 
ly on  the  written  contract.  [Banking  House  v.  Bood, 
132  Mo.  1.  c.  263.] 
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Conceding  then  that  Judge  Williams  was  compe- 
tent as  a  witness,  since  he  had  no  interest  in  the  action 
contingent,  derived  or  direct,  and  that  his  rejection  as 
a  witness  was  error,  was  it  such  error  as  to  hurt 
plaintiff  upon  the  facts  here.  We  think  not,  for  the 
reason  that  the  rejection  of  Judge  Williams  notwith- 
standing, plaintiff  got  a  verdict  from  the  jury.  Nor 
was  this  verdict  set  aside  by  the  court  for  any  reason 
even  remotely  growing  out  of  the  rejection  of  Judge 
WUliams's  testimony.  We  cannot  allow  this  point 
to  appellant. 

IV.    During  the  trial  many  objections  to  the  of- 
fering of  testimony  were  made  by  defend- 
Agency:        ant's  counsel,  couched  in  language  of  which 

Admission.      ,,      ,    ,  '         ,    .  c   -  ^ 

the  below  excerpt  is  a  fair  sample: 
'*Mr.  Carter:  We  object  to  this  witness  testify- 
ing further,  because  it  appears  already  that  he  is  the 
representative  of  plaintiff  in  this  case,  and  that  Mr. 
Brickey,  the  president  of  the  defendant  company,  who 
made  this  contract,  is  dead.  This  witness  is  not  qual- 
ified to  testify  in  this  case  upon  the  showing  already 
made.** 

Plaintiff  conten(Js  that  these  objections  (of  which, 
having  counted  them,  plaintiff's  learned  counsel  says 
nine  were  made)  are  admissions  of  the  agency  of 
Brickey  and  of  the  fact  that  what  Brickey  did  was 
done  for  the  defendant  company,  and  not  as  defendant 
contends,  by  Brickey  for  himself  as  an  individual. 

It  is  but  a  begging  of  the  question  to  thus  insist 
upon  the  facts  here.  Defendant  surely  had  the  right 
to  try  the  case  upon  the  theory  of  plaintiff  itself. 
Upon  the  theory  of  defendant  that  the  contract  was 
the  personal  contract  of  Brickey,  had  the  suit  been 
against  Brickey 's  representatives,  the  same  objection 
could  have  been  urged  without  doubt  or  question.  It 
is  not  the  privilege  of  either  party  in  an  action  either 
at  law  or  in  equity,  to  assume  that  the  position  of  such 
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party  is  so  far  right  as  that  the  other  party  may  not 
question  it  (compare  Patton  v.  Fox,  169  Mo.  97) ;  nor 
may  one  party  object  because  the  other  party  gives 
battle  upon  the  identical  field  which  the  opposing  side 
has  chosen.  Issues  are  issues  till  they  are  proven, 
and  it  would  be  in  a  way  a  serious  reflection  upon  the 
intelligence  both  of  courts  and  of  juries,  if  with  a 
clean-cut  defense  before  them,  they  were  swayed  by 
the  mere  form  of  an  objection,  which  but  followed  the 
plaintiff's  theory  of  the  case.  Did  defendant  con- 
template that  either  of  the  nine  objections  made  by  it 
should  be  a  solemn  admission  which  would  overturn 
its  defense  as  set  up  in  its  answer?  The  question 
needs  no  answer. 

In  our  view  of  the  case  the  learned  judge,  nisi, 
was  right  in  granting  a  new  trial,  and  the  case  should 
be  affirmed,  and  remanded.  It  is  so  ordered.  Brown, 
P.  J.,  and  WcUker,  J.,  concur. 
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ABSTRACTS. 

1.  Appeal:  Priiiting  Questions  and  Answers  in  Full.  The  print- 
ing of  the  questions  and  answers  of  the  oral  evidence  in  full  in  the 
abstract  of  the  bill  of  exceptions,  is  not  a  violation  of  the  rules. 
Such  an  abstract,  if  not  otherwise  defective,  will  be  hdd  sufficient. 
Vaughn  v.  Vaughn,  441. 

2.  Appeal:  Reply  Absent  from  Abstract:  Affirmance,  v^ere  the 
abstract  of  appellant,  who  is  the  plaintiff,  shows  a  reply  was  ffied, 
but  it  is  not  set  out  in  the  abstract  or  itis  allegations  reproduced, 
the  judgment  rendered  for  defendant  upon  his  demurrer  to  tiie 
evidence  will  not  be  sustained  on  the  assiunption  that  the  reply 
contained  avemlents  and  admissions  warranting  the  demurrer. 
When  a  case  is  tried  as  if  a  reply  is  in,  the  Supreme  Court  will 
not  take  the  averments  of  the  answer  on  new  matter  as  admitted. 
ShuU  V.  Boyd,  452. 

3.  Insane  Plaintiff:  Appointment  of  Curator:  Record  Not  Pre- 
served. Where  the  record  of  the  probate  court  appointing  the 
plaintiff  curator  of  the  estate  of  the  person  of  unsoimd  mind 
whose  deed  to  land  the  suit  seeks  to  have  set  aside,  was  admitted 
in  evidence,  the  lep:ality  of  the  curator's  appointment  will  be 

.  assumed  and  the  rightful  action  of  the  trial  court  will  be  pre- 
sumed, if  appellant  omits  from  his  abstract  the  record  of  ^e 
probate  court  which  resulted  in  the  curator's  appointment. 
Gibson  v.  ShuU,  480. 

ACQUIESCENCE.    See  Secret  Profits. 

ACTIONS. 

1.  Ejectment:  Improvements:  Independent  Action.  When  a 
defendant  in  ejectment  does  not  claim  title  from  or  through  the 
plaintiff,  his  action  for  improvements  placed  on  the  land  by  him 
m  eood  faith  in  the  belief  that  he  was  the  owner  thereof,  must  be 
ana  is  an  independent  action,  but  is  ancillary  to  the  ejectment 
action.  In  sucn  case  the  value  of  the  improvements  cannot  be 
adjudicated  in  the  ejectment  suit  proper,  but  must  be  ascertained 
in  a  suit  under  the  statute,  but  must  be  brought  in  the  same  court. 
State  ex  rel.  v.  Foard,  51. 

2.  Recovery  of  Taxes.  In  a  suit,  which  in  one  count  is  to  quiet  title, 
and  in  another  is  ejectment,  defendants,  who  claim  title  under  a 
void  tax  deed  made  in  1898,  cannot  recover  the  money  laid  out 
by  them  for  taxes.  Those  who  paid  taxes  on  lands  purchased  by 
them  prior  to  the  Act  of  1903  are  not  permitted  to  recover  any 
such  taxes  in  a  suit  at  law,  and  that  act  had  no  retrospective  opera- 
tion and  does  not  apply  to  any  sales  of  land  for  taxes  made  pnor  to 
the  time  it  took  effect.      Williams  v.  Sands,  147. 

3.  Improvements:  Equitable  Relief.  It  is  not  an  equitable  answer 
that  authorizes  defendants  to  recover  back  in  the  suit  to  quiet 
title  and  in  ejectment  the  money  expended  by  them  in  purchasing 
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the  land  at  the*  tax  sale,  and  in  subsequently  paying  taxes  and  mak- 
ing improvements.  Where  plaintiff  sues  in  equity,  defendant  may 
recover  for  money  so  expended  in  good  faith,  on  the  theory  that  he 
who  seeks  equity  must  first  do  equity;  but  where  plaintiff's  suit 
is  a  cold  action  at  law,  defendants  cannot  recover  back  in  that  suit 
money  so  expended  by  them.  But  such  holding  does  not  bar  them 
from  bringing  an  action  to  recover  the  value  of  the  improvementa 
under  Sees.  2401-3,  R.  S.  1909.     Williams  v.  Sands,  147. 

4.  Quo  Warranto:  Injunction  as  Ancillary.  The  Supreme  Court 
has  jurisdictfon  to  issue  a  temporary  injunction  in  aid  of  or 
ancillary  to  a  quo  warranto  writ  pending  therein,  in  order  to  stop 
the  mischief  complained  of  and  to  preserve  matters  in  statu  quo. 
The  Supreme  Court  is  given  express  authority  to  try  a  quo  war^ 
ranto,  and  wherever  a  court  is  given  express  authority  to  try  a 
clause  it  has  the  power  to  do  all  things  that  are  incident  to  the 
trial,  or  that  are  necessary  to  be  done  in  order  to  carry  into  full 
force  and  effect  the  judgment  or  decree  the  law  authorizes  the 
court  to  render.  Where  the  Attorney-General  charges,  in  an 
information  in  the  nature  of  a  quo  warranto,  that  c^*tain  foreign 
insurance  companies  have  entered  into  an  agreement  to  imitedly 
withdraw  from  the  State  on  a  certain  day,  and  to  cease,  by  a  con- 
certed movement,  to  write  insurance  contracts  in  the  State,  and 
asks  that  said  agreement  be  declared  unlawful  and  void,  and  that 
respondents  be  fined  for  entering  into  it,  the  coiu*t  can  also  issue 
a  temporary  injimction  restraining  said  companies  from  with- 
drawing from  the  State  and  otherwise  doinp:  irreparable  injury 
to  the  business  of  the  State  and  from  cancelmg  existing  policies, 
pending  a  trial  of  said  information.  State  ex  rel.  v.  A^urance 
Cos.,  278.      - 

ALIENATION  OF  AFFECTIONS. 

1.  Divorce:  Effect  of  Statute.  The  alienation  of  the  wife's  affec- 
tions is  a  tortious  act  of  some  third  person  against  the  rights  of 
the  husband,  and  his  right  to'sue  is  one  which  must  arise  while  the 
marital  relation  exists,  but  it  is  not  a  right  which  |3X)ws  out  of  the 
marital  relation,  and  is  not  one  of  the  forfeited  nghts  mentioned 
in  Sec.  2378,  R.  S.  1909,  declaring  that  *'in  all  cases  of  divorce 
from  the  bonds  of  matrimony,  the  guilty  party  shall  forfeit  all 
rights  and  claims  under  and  by  virtue  of  the  marria^."  The 
*•  rights  and  claims"  mentioned  in  that  statute  are  nghts  and 
claims  between  husband  and  wife  which  spring  up  by  reason  of 
the  marriage,  and  do  not  include  tortious  acts  of  third  parties 
towards  either  diunng  the  existence  of  the  marriage  relation. 
DeFord  v.  Johnson,  244. 

2.  Bar  to  Right  of  Injured  Party  to  Sue.  The  obtaining  of  a  divorce 
by  the  wife  does  not  bar  the  right  of  the  husband  U>  maintain  a 
personal  action  against  a  third  party  for  the  tortious  act  of  alienat- 
ing her  affections  committed  during  the  existence  of  the  marital 
relation.  The  husband  cannot  recover  for  defendant's  conduct 
towards  his  wife  after  she  obtained  a  divorce;  but  for  idl  his  tor- 
tious acts  toward  the  wife  committed  while  the  marriage  relation 
existed  defendant  is  liable,  and  the  decree  in  the  divorce  suit, 
obtained  by  the  wife,  even  though  obtained  for  the  fault  of  the 
husband,  is  no  bar  to  the  husband's  suit  for  alienation.     lb. 

APPEALS. 

1.  Dismissal  Upon  Stipulation:  Without  Revivor.  Under  Seo. 
2075.  R.  S.  1909,  a  revivor,  where  one  of  the  appealing  plaintiffs 
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has  died,  is  not  necessary  in  order  that  the  appeal  may  be  dis- 
missed in  accordance  with  a  stipulation  entered  into  by  the  sole 
surviving  plaintiff  and  respondent.     Eoehler  v.  Peake,  1. 

2.  Appellate  Jurisdiction:  Constitutional  Question:  Settled  Since 
Appeal  Was  Taken.  Where  the  appeal  was  taken  to  the  Supreme 
Coiurt  on  the  ground  that  the  statute  upon  which  the  action 
was  based  is  unconstitutional,  and  its  constitutionality  has  been 
determined  in  another  case  since  the  appeal  was  taken,  the 
Supreme  Court  will  retain  jurisdiction  and  dispose  of  the  case 
upon  its  merits.     Reeves  v.  Railroad,  169. 

8.  Evidence:  Exceptions.  Where  the  court  sustained  defendant's 
objections  to  certain  questions  asked  of  some  of  the  witnesses  by 
the  prosecuting  attorney,  and  struck  out  the  answers,  after  which 
defendant  made  no  further  request  or  objection,  there  is  no  matter 
of  exception  for  the  Supreme  Court  to  review.  State  v.  White, 
178. 

4.  Verdict.  Where  there  is  substantial  evidence  to  support  a  ver- 
dict, the  judgment  will  not  be  set  aside  on  appeal.     Id. 

5.  Decree:  Appeal:  Time  for  Filing  Bond:  Extended  by  Super- 
sedeas. Where  an  appeal  was  taken  from  a  judgment  reading  that 
defendant  "may,"  within  ten  days,  "execute  and  deliver  to  plain- 
tiff his  bond,"  etc.,  or,  failing  that,  suffer  designated  consequences, 
the  time  for  filing  the  bond  was  extended  by  supersedeas,  Pickel 
V.  Pickel,  197. 

6.  Supersedeas:  Terminates  When  Mandate  Is  Filed  in  Trial 
Court.  Stay  of  proceedings  by  supersedeas  during  appeal  does 
not  terminate  until  the  Supreme  Court's  mandate  is  nled  in  the 
trial  court.     lb. 

7.  Dismissed:     Misconstruction  of  Decree  Appealed  From.    Where 

Slaintiff  took  proper  preliminary  steps  to  appeal  and  then  with- 
rew  or  dismissed  them,  misconstrmng  the  effect  of  the  decree 
from  which  she  appealed,  the  Supreme  Coiurt  will  not  adopt  her 
misconstruction  in  order  to  prevent  her  from  losing  the  benefit 
of  the  appeal  she  dismissed.     lb. 

8.  From  Order  Approving  Bond  Filed  in  Accordance  With  a  Decree: 
Questions  for  Review.  Plaintiff  appeals  from  an  order  of  the  cir- 
cuit court  approving  defendant's  bond  given  in  accordance  with 
the  court's  decree,  and  contends  that  the  effect  of  the  bond  is  to 
exempt  other  property  of  defendant  from  plaintiff's  claims. 
Plaintiff  perfected  no  appeal  from  the  decree  itself.  Held^  that 
the  contention  is  not  to  be  considered.  What  the  decree  was 
and  is  and  not  what  it  ought  to  have  been  is  now  the  question.    lb. 

9.  Evidence:  No  Offer  in  Trial  Court.  Where  no  evidence  was 
offered  upon  a  point  in  the  trial  court,  there  is  no  record  basis  for 
an  assignment  of  error  before  the  Supreme  Court  based  on  the 
exclusion  of  such  evidence.     lb. 

10.  Objections  to  Evidence:  Not  Specific.  A  reference  to  the 
page  of  the  record  where  objectionable  evidence  is  supposed 
to  be  found,  without  calling  attention  to  the  particular  pwS;  the 
court  is  asked  to  hold  was  erroneously  admitted  or  rejected,  and 
without  a  suggestion  of  why  it  should  not  have  been  admitted  or 
rejected,  raises  no  point  for  determination  on  appeal.  Objections 
should  be  specific,  clearly  and  pointedly  state  what  evidence  was 
erroneously  admitted  or  rejected,  and  why,  accompanied  by  a 
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citation  of  authorities  to  sustain  the  point  contended  for,  as  re- 
quired by  ttie  rules  of  this  court.    Peak  v.  Taubman,  390. 

11.  Appeal:  Abstract:  Printing  Questions  and  Answers  in  Full. 
The  printing  of  the  questions  and  answers  of  the  oral  evidence 
in  full  in  the  abstract  of  the  bill  of  exceptions,  is  not  a  viola- 
tion of  tiie  rules.  Such  an  abstract,  if  not  otherwise  defective, 
will  be  held  su£Bcient.     Vaughn  v.  Vaughn,  441. 

12.   :    Bill  of  Exceptions:     No  Time  Given  for  Filing:     New 

Rule  32.  An  abstract  of  the  bill  of  exceptions  prepared  and 
filed  since  the  adoption  of  new  Rule  32,  although  it  recites  "de- 
fendant given  until  the  day  of  to  file  bill  of  ex- 
ceptions," if  it  also  recites  that  **bill  of  exceptions  duly  filed 
August  4,  1910,"  will  be  held  to  show  a  timely  filing  of  the  bill 
of  exceptions,  unless  respondent  produces  the  record  showing 
that  no  leave  was  given  to  file  it,  or  that  if  leave  was  given  it 
was  not  filed  in  time.  The  expression  in  the  abstract  "bill  of 
exceptions  duly  filed"  cast  the  burden  on  respondent  to  show 
that  recital  was  not  true,  notwithstanding  the  other  recital  "de- 
fendant given  until  the  day  of  to  file  bill  of  ex- 
ceptions. "     lb. 

13.  Appellate  Jurisdiction:  Injunction:  Judgment  for  $2000. 
'V\^ere  plaintiff  sued  in  injunction  and  alleged  its  dama|:es  to 
be  ten  thousand  dollars,  and  upon  a  trial  upon  the  ments  re- 
covered judgment  for  two  thousand  dollars,  and  defendants 
alone  appeal,  the  Supreme  Court  does  not  have  appellate  juris- 
diction. The  value  of  the  injunctive  relief  prayed  cannot  be 
considered  for  the  purpose  of  ascertaining  the  amount  in  dis- 
pute; that  was  determined  by  the  judgment  for  two  thousand 
dollars  for  plaintiff,  from  which  it  did  not,  and  defendants  did, 
appeal.     Foimdry  Co.  v.  Moulders*  Union,  448. 

14.  Appeal:  Reply  Absent  from  Abstract:  Afifirmance.  Where  the 
abstract  of  appellant,  who  is  the  plaintiff,  shows  a  reply  was  filed, 
but  it  is  not  set  out  in  the  abstract  or  its  alle^tions  reproduced, 
the  judgment  rendered  for  defendant  upon  his  demurrer  to  the 
evidence  will  not  be  sustained  on  Xhe  assumption  that  the  reply 
contained  averments  and  admissions  warranting  the  demurrer. 
When  a  case  is  tried  as  if  a  reply  is  in,  the  Supreme  Court  will 
not  take  the  averments  of  the  answer  on  new  matter  as  admitted. 
ShuU  V.  Boyd,  452. 

15.  Setting  Aside  Deed:  Mental  Incapacity:  Questions  of  Fact: 
Deference  to  Chancellor.  The  Supreme  Court  is  not  bound  by 
the  findings  of  the  chancellor  to  the  effect  that  the  grantor  of 
a  deed  was,  because  of  his  long  and  continuous  use  of  ardent 
spirits,  mentally  incapacitated  to  make  a  deed;  but  where  the 
testimony  is  oral,  the  chancellor  who  faces  the  witnesses  is  in 
a  better  position  than  is  the  Supreme  Court  to  judge  their  credi- 
bility, and  where  their  testimony  is  amply  sufficient  to  justify 
the  finding  that  the  grantor  was  not  mentally  capable  of  mak- 
ing the  deed,  the  court,  folloA\ang  its  usual  custom,  will  accept 
such  finding,  unless  there  be  some  other  good  reason  for  dis- 
turbing it.     Gibson  v.  ShuU,  480. 

16.  Appointment  of  Curator:  Record  Not  Preserved.  Where  the 
record  of  the  probate  court  appointing  the  plaintiff  curator  of 
the  estate  of  tne  person  of  unsound  mind  whose  deed  to  land 
the  suit  seeks  to  have  set  aside,  was  admitted  in  evidence,  the 
legahty  of  the  curator's  appointment  will  be  assumed  and  the 
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rightful  action  of  the  trial  court  will  be  presumed,  if  appellant  omits 
from  his  abstract  the  record  of  the  probate  court  which  resulted 
in  the  curator's  appointment.     lb. 

17.  Appellate  Jurisdiction:  Constitutional  Question:  Settled  After 
Appeal  Taken.  Where  an  appeal  has  been  taken  to  the  Supreme 
Court  on  the  ground  that  the  judgment  involves  the  constitu- 
tionality of  a  statute,  that  coiurt  will  retain  jurisdiction  if  the 
appeal  was  taken  prior  to  the  time  the  validity  of  the  statute 
was  settled  in  other  cases.     Chandler  v.  Railroad,  592. 

18.  Pleading:  No  Cause  of  Action:  Amendment  in  Supreme  Court. 
Notwithstanding  the  statute  (Sec.  2120,  R.  S.  1909)  permitting 
amendments  to  pleadings  in  'the  court  into  which  such  judg- 
ment shall  be  removed  by  writ  of  error  or  by  appeal, "  a  petition 
cannot  be  so  amended  in  the  Supreme  Court  as  to  supply  a  mate- 
rial allegation  omitted  therefrom,  in  the  absence  of  proof  brought 
up  in  the  abstract.  So  where  plaintiff  sued  for  damages  for  the 
negligent  death  of  her  husband,  nine  months  after  his  death, 
the  i>etition  cannot  be  so  amended  in  the  Supreme  Coiu-t  as  to 
show  that  she  brought  the  suit  within  six  months,  and  suffering 
a  nonsuit  brought  a  new  suit  within  the  year  prescribed  by  Sec. 
6429.     lb. 

19.  No  cause  of  Action:  Reversal:  On  One  Point  Only.  Where 
the  petition  states  a  cause  of  action  in  all  respects  except  that 
it  omits  one  material  allegation  and  a  judgment  has  been  ren- 
dered for  plaintiff,  the  appellate  court,  where  occasion  demands, 
may,  in  an  equity  case,  in  which  a  jury  fills  no  office  of  substance, 
reverse  the  judgment  on  one  point  only,  and  send  the  cause  down 
for  a  rehearing  on  an  amended  petition  on  that  sole  issue.  But 
such  a  reversal  is  not  allowable  m  a  case  at  law;  for  a  law  case 
is  triable  before  a  jiu*y,  and  when  it  is  sent  down  for  a  retrial 
it  is  to  be  tried  on  questions  of  fact  before  another  jiu^.  So 
tiiat  where  plaintiff,  nine  months  after  her  husband's  death, 
sued  a  railroad  company  for  negligently  killing  him^  and  in  her 
petition  failed  to  state  that,  having  brought  the  smt  within  six 
months  and  having  suffered  nonsuit,  she  brought  a  new  suit 
within  one  year,  a  judgment  in  her  favor  cannot  be  reversed 
on  this  one  point  only  and  the  cause  sent  down  for  a  rehearing 
on  an  amended  petition  on  this  sole  issue.  But  in  this  case, 
in  the  exercise  of  a  judicial  discretion,  justified  by  a  showing  of 
facts  dehors  the  record,  the  cause  is  remanded  for  a  new  mal, 
and  not  simply  reversed,  although  the  petition  does  not  contain 
such  necessary  allegation.     lb. 

20.  Appellate  Jurisdiction :  Constitutional  Question:  How  Pre- 
senred.  Where  there  is  in  the  record  no  reference  to  either 
the  State  or  Federal  Constitution  or  to  any  Federal  statute  or 
question  whatsoever,  the  Supreme  Court  has  no  jurisdiction 
upon  any  of  those  grounds.     Louisiana  v.  Lang,  664. 

21.   :  :  Refused  Instructions.    Federal  questions  must 

not  only  be  timely  raised,  but  to  eonfer  jurisdiction  on  the  Su- 
preme Court,  must  be  preserved  for  review.  Where  the  instruc- 
tions given  are  not  preserved  they  are  presmned  to  have  covered 
the  case,  and  refused  instructions  cannot,  in  such  circumstances, 
be  reviewed,  and,  consequently,  afford  no  basis  for  retaining 
Jurisdiction  on  constitutional  or  Federal  grounds.     lb. 

22.   :  Political   Subdivision   of   State  Not  a  Party.    The  city 

of  Louisiana  is  not  a  political  subdivision  of  the  State  within 
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the  meaning  of  section  12,  article  6,  of  the  Constitution^ 
jurisdiction  to  the  Supreme  Court  in  cases  to  which  a  poiitii 
subdivision  of  the  State  is  a  party.     Louisiana  v.  Lang,  664. 

23.  Bill  of  Exceptions:  Filed  After  Expiration  of  Leave.  Sec- 
tion 1,  p,  139,  Laws  1911,  repealing  Sec.  2029,  R  S.  1909, 
which  governs  the  time  for  filing  bills  of  exceptions,  does  not  create 
a  ri^ht  to  file  a  bill  of  exceptions  in  a  case  where  leave  to  file  had 
expu-ed  before  the  new  section  went  into  effect.  Bridge  Co.  v. 
Corrigan,  667. 

24.  Motions  to  Strike  out  and  for  Judgment  on  the  Pleadings:  Mat- 
ter of  Exception:  How  Preserved.  A  motion  to  strike  out 
part  of  a  pleading,  as  well  as  a  motion  for  judgment  on  the  plead- 
mgs,  is  matter  of  exception  which  must  not  only  be  preserved  in  a 
bill  of  exceptions,  but  must  also  be  called  to  the  trial  court's 
attention  in  a  motion  for  a  new  trial,  and  the  motion  for  new  trial 
and  the  exception  to  the  overruling  of  same  must  be  preserved 
by  proper  bill  of  exceptions  before  the  matter  can  be  reviewed 
on  appeal.     Literstate  Ry.  v.  Railroad,  707. 

25.  Demurrer:  For  Failure  to  State  Facts  Constituting  Valid  De- 
fense: Overruled  if  Any  Defense  Stated:  Record  Proper. 
A  general  demurrer  going  to  the  whole  case  is  a  part  of  the  rec- 
ord proper,  but  whether  a  demurrer  to  one  paragraph  of  an  an- 
swer is  a  part  of  such  record  is  a  matter  of  doubt  not  decided, 
because,  even  assuming  that  it  is,  where,  as  in  this  case,  plain- 
tiff filed  a  demurrer  to  paragraph  one  of  defendants'  answer 
on  the  groimd  that  it  did  not  state  sufficient  facts  and  in  reali^ 
a  part  of  paragraph  one  did  state  facts  constituting  a  defense, 
the  demurrer  was  rightly  overruled.  Whenever  the  answer, 
or  that  portion  at  which  the  demurrer  is  pointed,  does  state 
facts  which  would  constitute  a  valid  defense  in  whole  or  in 
part,  the  demurrer  should  be  overruled,  notwithstanding  there 
may  be  some  parts  of  the  pleading  attacked  which  would  be  de- 
miurable.     lb. 

26.    :     Overruled:     Proceedings  at  Trial  Not  Preserved  for 

Review.  Error  is  not  to  be  presumed;  and  even  assxmiing  that 
the  trial  court  erred  in  overruhng  plaintiff's  demurrer  to  para- 
graph one  of  defendants'  answer,  yet  plaintiff  had  left  to  it  a 
sufficient  way  to  maintain  its  point  by  objecting  to  any  evidence 
which  might  be  offered  by  defendants  in  support  of  that  para- 
graph, and  where  those  matters  are  not  properly  preserved  for 
review,  and  the  judgment  was  general,  the  Supreme  Court  is 
precluded  from  considering  the  sufficiency  of  the  paragraph  in 
question  to  state  a  defense,     lb. 

ATTACHMENT. 

1.  Service  in  Another  State:  Certificate  of  Deputy  Clerk.  A 
personal  service  of  summons  in  an  attachment  suit  by  a  sheriff  of 
another  State,  if  the  affidavit  of  the  sheriff  is  certified  only  by  the 
deputy  clerk  of  the  court,  is  not  a  statutory  service,  and  does  not 
give  tne  circuit  court  of  this  State  jurisdiction.  And  an  attempted 
amendment  of  such  return,  by  a  new  affidavit  made  by  the  same 
person  who  was  at  the  time  the  first  certificate  was  inade  but  is 
no  longer  sheriff,  made  before  and  certified  by  the  clerk  of  the  same 
court,  is  a  nullity.  [Following  Priest  v.  Capitain,  236  Mo.  446.] 
Givens  v.  Harlow,  231. 

2.  General  Judgment:  Rendered  on  Constructive  Service.  A 
general  judgment  in  attachment,  rendered  upon  oonstruotive  ser- 
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vice,  is  void;  and  if  it  carries  upon  its  face  the  evidence  wHoh 
shows  it  to  be  a  g:eneral  judgment,  it  is  void  upon  its  face.  And  if 
upon  its  face  it  shows  it  was  rendered  upon  constructive  service, 
it  carries  the  evidence  of  its  own  invahdity.  And  that  it  is  a 
general  judgment  a^:ainst  defendant,  and  not  one  against  his 
attached  proi)erty,  is  shown  by  this  recital:  **it  is  therefore 
ordered  and  adjudged  by  the  court  that  plaintiff  recover  from 
defendant  the  sum  of  $73.80,  being  the  amount  of  said  note  and 
interest  to  this  date,  together  with  costs  of  suit,  and  that  execu- 
tion issue  therefor."     lb. 

« 

3.   :     Constructive  Service.     Service  in  another  State  upon 

the  defendant  b^  a  sheriff  of  such  State  of  a  summons  issued  out 
of  a  court  in  this  State,  is  at  most  constructive  service,  and  does 
not  authorize  a  general  judgment  in  attachment.     lb. 

4.    :    Void:     Collateral  Attack.    A  void  judgment  is  subject 

to  attack  in  a  collateral  proceeding.  For  instance,  it  may  be  shown 
in  a  partition  suit  that  the  judgment  under  which  a  purchaser  at 
the  sheriff's  sale  imder  such  judgment  bought  the  interest  of  an 
heir  in  the  land,  was  void,  and  that  in  consequence  the  sheriff *8 
deed  was  void.     lb. 

6.   :     Cured  by  Execution:     Substituted  Service.     The  fact 

that  only  the  land  attached  was  sold  under  execution  did  not 
turn  the  void  general  judgment  into  an  irregular  judgment. 
Besides,  a  general  and  personal  judgment  cannot  be  rendered  on 
substituted  service.     lb. 

6.  Must  Be  Both  Levy  and  Service.  It  is  not  sufficient  that  the 
attachment  writ  be  levied  on  the  land  and  an  abstract  thereof 
filed  in  the  recorder's  office;  the  writ  and  petition  must  also  be 
served  upon  the  defendant  as  an  ordinanr  summons,  and  that 
means  that,  when  defendant  is  a  non-resident,  one  form  of  sub- 
stituted service  must  be  had — either  by  publication,  or  personal 
service  in  strict  accord  with  Sec.  2029,  R.  S.  1909;  and  without 
such  service  or  notification,  the  writ  of  attachment  does  not 
attach  the  land.     lb. 

ATTORNEYS. 

Suit  Against  Attorney:  Malice:  Probable  Cause.  An  attorney 
who,  at  the  judge's  request,  prepared  a  form  of  commitment  of  a 
witness  who  refused  to  answer  proper  inquiries  concerning  the 
whereabouts  of  papers  necessary  for  a  proper  disposition  of  the 
case  and  which  he  by  a  subpoena  duces  tecum  was  ordered  to 

nduce,  and  who  prepared  the  return  of  the  sheriff  to  the  writ  of 
eas  corpus  sued  out  by  said  witness  and  endeavored  by  argu- 
ment to  induce  the  court  issuing  said  writ  to  deny  it,  notwith- 
standing which  it  was  issued  and  the  witness  was  discharged 
because  of  defects  on  the  face  of  the  warrant,  is  not  liable  for 
damages  in  an  action  for  false  imprisonment  in  a  suit  brought  by 
such  witness,  there  being  no  evidence  of  malice  on  the  part  of  the 
attorney,  and  probable  cause  being  apparent.  Something  is  due 
to  the  office  and  function  of  an  attorney  moving  in  the  usual  pro- 
fessional orbit,  so  long  as  those  fimctions  are  performed  in  good 
faith  and  have  the  honest  purpose  of  protecting  the  interests  of 
his  client.     ShuU  v.  Boyd,  452. 

BALLOTS,  IRREGULARITY  IN.     See  Elections. 

BANKRUPTCY,  UNRECORDED  MORTGAGE.     See  Fraudulent 
Conveyances. 
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BENEFrr  ASSESSMENTS.    See  Cities. 

BILL  OF  EXCEPTIONS.    See  Exceptions. 

CANCELLATION  OF  DEED.    See  Equity. 

CITIES. 

1.  Special  Tax  Bill:  Park  Within  Benefit  District:  Appropria- 
tion in  Excess  of  Tax  Assessed  Against  City.  Where  the  char- 
ter provides  that  three-fourths  of  the  costs  of  a  street  improve- 
ment shall  be  levied  upon  the  area  of  land  included  in  a  bene- 
fit district  formed  bv  drawing  a  line  midway  between  the  street 
to  be  improved  and  the  next  parallel  or  converging  street  on 
each  side,  and  the  citv  appropriates  $6200  to  pay  its  fliare  of  the 
area  costs  which  could  have  been  assessed  against  a  part  of  a  pub- 
lic i)ark  included  within  the  benefit  district  had  it  been  private 
property,  and  which,  being  public  property,  was  not  subject  to 
taxation,  private  owners  of  property  within  the  district  cannot 
complain  that  only  $5180.92  of  the  money  appropriated  by  the 
city  was  applied  towards  paying  the  costs  of  the  street  improve- 
ment. The  city  could  not  anticii>ate  just  what  would  be  the 
costs  of  the  improvements,  and  because  out  of  abundant  caution 
it  appropriated  more  than  was  needed  to  pay  its  share  is  no 
reason  for  applying  the  excess  to  lessening  the  share  the  other 
property-owners  should  pay.    Perkinson  v.  Weber,  186. 


2.    :    Benefit  District:    Inclusion  of  Public  Street.    Whether 

or  not  the  city,  in  prescribing  the  boundaries  of  the  benefit  dis- 
trict, under  a  charter  which  requires  three-fourths  of  the  costs 
of  the  improvement  to  be  assessed  according  to  the  arear-rule 
against  the  lands  within  the  district,  wrongfully  ignored  a  public 
street  and  thereby  increased  the  taxes  of  the  private  owners 
whose  lands  abutted  on  said  street,  depends  on  whether  or  not  it 
was  a  public  street,  either  by  dedication,  prescription  or  con- 
demnation; and  in  this  case  the  evidence  is  reviewed  and  held  not 
to  show  a  public  street.     lb. 

3.  :  :  :  Condemnation:  Prior  to  Improve- 
ment: Evidence:  Estoppel.  A  final  decree  in  condemnation  of 
a  street  relates  back  only  to  the  institution  of  the  suit;  and  if  at 
that  time  the  benefit  district  for  the  improvement  of  another  street 
had  been  so  formed  as  to  include  the  area  afterwards  condemned 
for  the  street  as  a  part  of  defendants*  land,  and  said  other  street 
had  been  fully  improved  and  the  tax  bills  had  been  issued  and 
become  a  lien  on  defendants'  lands,  it  will  not  be  held  that  the  city 
wrongfully  coimted  the  area  which  afterwards  became  a  part  of 
the  street  so  condemned  as  a  part  of  defendants'  land,  ^djid  the 
fact  that,  before  defendants  were  sued  on  the  tax  bills,  thev  made 
demand  for  damages  for  the  land  taken  for  the  street  in  the  con- 
demnation proceeding,  it  is  a  very  significant  fact  in  determining 
whether  or  not  it  was  an  existing  street  when  the  benefit  district 
was  established,  and  almost  amounts  to  an  estoppel  to  their 
claim  that  they  had  previously  dedicated  or  intended  to  dedicate 
the  strip  for  a  street.    lb. 

Decree:    Affirmative  Defenses.    When  the  trial  court 


held  the  special  tax  bills  valid,  it  was  not  required  in  its  decree 
to  directiy  dispose  of  that  part  of  defendants  answer  whidi  de- 
mands a  cancellation  of  the  tax  bills  as  casting  a  cloud  on  their 
title.    lb. 

5.    Street  Improvement:    Benefit  District:    Deeper  on  One  Side  of 
Street  Than  on  Other:     Constitutional.     A   charter   provision 


Digitized  by 


Google 


251  Mo.]  INDEX.  755 

CITIE&— Continued. 

which  fixes  the  boundaries  of  a  benefit  district  at  a  line  to  be- 
drawn  midway  between  the  street  to  be  improved  and  the  next 
parallel  or  converging  street  on  each  side  thereof,  and  which 
requires  three-fourths  of  the  costs  of  the  street  improvement  to 
be  assessed  against  the  private  land  within  the  benefit  district 
according  to  the  area  rule,  is  not  invaUd  because  the  district,  laid 
out  according  to  that  rule,  extends  only  175  feet  on  one  side  of 
the  street  to  be  improved  and  719  feet  on  the  other;  nor  is  it  in- 
valid because  the  land  on  the  side  containing  the  greater  area  ia 
vacant  and  imimproved;  nor  is  such  provision  imconstitutional. 
(Following  Gilsomte  Roofing  &  Paving  Co.  v.  Fair  Association,^ 
231  Mo.  589.J    Paving  Co.  v.  Fleming,  210. 

6.  :  :  :  Motion  to  Strike  Out  Defenses:  Ad- 
mission. A  motion  to  strike  out  admits  the  truth  of  all  facts- 
well  pleaded,  but  does  not  admit  conclusions  of  law  or  mere 
matters  of  opinion.  When  the  pleader  asserts  that  certain 
alleged  facts  produce  a  result  which  the  court,  of  its  own  judicial 
knowledge,  Imows  is  not  the  result  or  probable  result  of  such 
facts,  such  conclusions  of  the  pleader  are  not  presumed  to  be 
true.  Where  the  defendant  in  nis  answer,  to  plaintiff's  suit  on 
a  taxbiU,  issued  in  payment  of  the  costs  of  a  street  improvement, 
asserted  that  the  improvement  is  of  ''no  benefit  whatever  to  de- 
fendant's property  in  question,  or  of  no  greater  benefit  to  him, 
or  his  property,  than  that  of  any  other  person  or  property  in 
St.  Louis,  for  the  reason  that  this  defendant  can  make  no  use 
of  said  improved  street  in  connection  with  his  property  in  ques- 
tion," the  plaintiff,  by  his  motion  to  strike  out  that  plea,  which 
was  sustained,  did  not  admit  the  truth  thereof.  It  is  within  the 
judicial  knowledge  of  the  court  that,  except  in  rare  cases,  the 
value  of  town  or  city  property  is  directly  increased  by  the  con- 
struction or  paving  of  streets  in  front  of  or  near  to  such  property. 
If  defendant  s  parcel  of  land  is  of  such  a  peculiar  character  that 
it  will  not  be  benefited  by  paving  a  street  which  lies  450  feet  from 
it,  the  facts  which  make  it  an  exception  to  the  general  rule  should 
have  been  specifically  pleaded.    lb. 

7.   :  :  :  Other  Streets  to  be  Constructed.    An 

averment  in  the  answer  to  a  suit  on  a  tax  bill  issued  in  payment 
of  a  street  improvement,  that  the  city  has  caused  to  be  surveyed 
and  will  cause  to  be  constructed  four  additional  streets  between 
the  street  which  has  been  improved  and  a  certain  other  street 
which  was  the  next  parallel  street  when  the  benefit  district  wa» 
formed,  and  that  defendant's  land  will  be  specially  taxed  for  the 
I>aving  of  each  of  said  streets,  raises  no  issue  which  can  be  con- 
ddereid.  The  defendant  having  remained  inactive  and  allowed 
the  city  to  improve  the  street,  and  the  contractor  having  exx)ended 
its  money  in  improving  the  street  in  accordance  with  its  con- 
tract, the  defendant  cannot  escape  the  legal  biurden  which  ha» 
been  placed  upon  his  land  as  a  result  of  the  improvement,  even 
though  he  might  have  had  a  remedy  in  equity  if  the  officers  acted 
capriciously  and  designedly  in  laying  out  the  benefit  district  and 
opening  streets.    lb. 

8.  :  :  Fixing  Boundaries  by  Ordinance.  The  bound- 
aries of  a  benefit  distnct  for  a  street  improvement  in  St.  Louia 
are  automatically  fixed  by  charter,  at  a  line  midway  between 
the  street  to  be  improved  and  the  next  parallel  or  convemng 
street  on  both  sides,  and  the  benefit  district  cannot  be  fixed  by 
ordinance.    lb. 
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9.  Contracts:  To  be  in  Writing.  In  1895  the  city  of  Westport, 
now  a  part  of  Kansas  City,  passed  an  ordinance  for  the  con- 
struction of  sewers.  The  ordinance  provided  that  the  work 
should  be  paid  for  in  special  taxbills,  and  that  in  no  event  should 
the  citv  be  liable  for  the  cost.  The  plaintiff  contracted  to  do  the 
work,  his  contract  stating  that  the  city  should  not  be  liable  for 
payment  otherwise  than  by  issuing  the  taxbills,  and  that  he 
himself  assumed  all  risks  as  to  them  and  took  them  without  re- 
course against  the  city.  The  law  giving  the  city  power  to  build 
sowers  in  this  manner  was  afterwards  declared  imconstitutionaL 
The  work  was  done,  and  now  plaintiff  sues  for  a  balance  remain- 
ing due  upon  the  taxbills.  Held,  that  there  can  be  no  recovery. 
The  contract  expressly  provided  that  the  city  should  not  be  u- 
able,  and  the  city,  under  the  statute  then  in  force,  could  not  be 
held  without  a  contract  in  writing.    Cotter  v.  Kansas  City,  224. 

10.  Mandamus:  Validitv  of  Tax  Bill:  Improvidently  Issued.  The 
writ  of  mandamus  should  not  be  issued  by  the  Supreme  Court 
where  the  only  question  at  issue  is  the  validity  of  a  special  tax 
bill  issued  by  the  city  of  St.  Louis  in  an  ummportant  matter 
of  improving:  a  pubhc  street.  The  writ  is  not  one  of  right,  but 
one  resting  m  a  wise  legal  discretion,  and  the  exetcise  of  a  sound 
discretion  does  not  demand  its  issuance  in  an  imimportant  matter 
in  which  the  parties  have  an  ample  remedy  in  another  forum. 
State  ex  rel.  v.  St.  Loxiis,  274. 

11.   : —: :  This  Case.    The  street  to  be  improved 

runs  north  and  south  and  crosses  a  private  park  110  feet  wide, 
which  runs  east  and  west,  and  which  the  plat  declares  "is  a  private 
place  laid  out  for  the  exclusive  use  and  benefit  of  the  parties  front- 
mg  thereon. "  The  lots  front  on  this  private  park,  and  run  back 
to  alleys.  Those  on  the  south  are  190  feet  from  the  alley  to  the 
center  of  the  park,  and  those  on  the  north  are  200  feet  from  the 
alley  to  the  center  of  the  park.  Lots  which  have  been  sold  were 
sold  as  running  to  the  center  of  the  park,  but  the  tax  bills  describe 
the  lots  on  the  south  as  having  a  depth  of  135  feet  from  the  alley 
to  the  south  Une  of  the  park,  and  those  on  the  north  as  having  a 
depth  of  145  feet  from  the  alley  to  the  north  line  of  the  park;  and 
the  only  question  is,  should  the  lots  have  been  assessed  as  ex- 
tending from  the  alleys  to  the  center  of  the  private  park,  or  as 
extending  from  the  alleys  to  the  outer  line  of  the  park?  HeltL 
that  an  alternative  writ,  issued  by  the  Supreme  Coiurt,  to  compel 
the  city  to  issue  new  tax  bills  in  lieu  of  those  already  issued,  was 
improvidently  issued,  and  a  peremptory  writ  should  be  denied, 
without  prejudice.     lb. 

12.  Parks:  Safety.  Public  parks  are  principally  maintained  for 
the  safety,  recreation  and  amusement  of  the  children  of  the 
toiling  masses,  in  order  that  such  children  may  have  a  safe  and 
healthful  resting  place,  morally  and  physically,  while  their  parents 
toil  for  a  hvelihood;  and  they  must  oe  kept  reasonably  safe  for  im- 
mature, improtected  and  indiscreet  children.  Capp  v.  St.  Louis, 
345. 

13.  :  :  Sewer  Outlet:  Drowning  of  Children:  Tom- 
Table  Doctrine.  The  turn-table  doctrine  has  no  application  to  a 
drowning  caie  where  there  was  a  large  creek  or  small  river  running 
through  a  very  large  city  park,  in  which  childron  through  the  sum- 
mer months  were  in  the  habit  of  wading,  and  into  which  creek 
or  river  a  large  storm  sewer  emptied,  oigging  out  a  deep  and 
wide  and  unguarded  hole  and  poof,  with  stone  steps  leading  down 
to  it  and  into  which  a  child  fell  and  was  drowned — the  difference 
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being  that  the  child  was  not  a  trespasser,  as  in  tiim-table  cases, 
but  the  injury  occurred  where  the  child  had  a  right  to  be.     lb. 

14.   :  : :  :  Negligence  Question  for  Jury. 

The  maintenance  in  a  public  park  of  an  unguarded  pool,  ten  or 
twelve  feet  deep  and  sixty  wide,  calculated  to  attract  children 
into  a  danger  which  they  cannot  appreciate,  i^  such  negligence 
on  the  part  of  the  city  in  a  suit  by  the  parents  of  the  child  (frowned 
therein  as  authorizes  the  submission  to  the  jury  of  the  question 
of  whether  the  city  exercised  ordinary  care  for  the  safetv  of  the 
child.  The  citjr  owned  a  large  public  park,  which  thousanas  of  per- 
sons, and  especially  children,  visited  daily;  a  laj*ge  creek  ran  through 
the  park,  imcovered  and  uninclosed  its  entire  len^fth,  and  in  it 
chilm-en  were  in  the  habit  of  wading,  playing  and  fismng,  especially 
in  summer  months;  a  large  storm  sewer  emptied  into  this  creek, 
and  at  its  mouth  there  was  a  pool  of  water  from  eight  to  twelve 
feet  deep  at  its  center  and  sixty  wide,  caused  by  the  water  of  the 
sewer  digging  out  a  hole  in  the  bed  of  the  river;  stone  steps  led 
down  to  the  water  on  each  side  of  the  sewer*s  mouth;  the  pool  had 
existed  for  years,  was  unguarded,  and  could  have  been  guarded  at 
a  small  cost,  and  plaintiff's  child  was  found  drowned  in  the  pool 
on  July  10th.  Held,  that  the  court  properly  submitted  to  the 
jury  the  question  of  the  city's  negligence.     lb. 

15.   :    :    :    :    Conjecture.    The    amount 

of  water  in  the  creek,  into  which  the  storm  sewer  emptied,  in 
its  ordinary  and  usual  stages  was  very  small,  varying  m  depth 
from  a  few  inches  to  fifteen  inches  in  its  deepest  places,  for  a 
distance  of  one  thousand  feet  above  and  below  the  pool  of  water, 
sixty  feet  wide  and  from  eight  to  twelve  feet  deep  at  its  center, 
at  the  outlet  of  the  sewer,  in  which  the  bodv  of  the  child  was 
found  on  July  15th.  The  last  seen  of  the  child  prior  to  that  date 
was  on  July  10th,  when  he  and  the  other  boy  of  about  the  same 
age,  whose  body  was  also  found  in  the  pool,  were  wading  in  the 
creek  about  one  hxmdred  feet  above  the  pool.  When  his  body 
was  discovered  his  pantaloons  were  rolled  up  as  far  as  they  could 
be,  and  there  was  some  evidence  that  the  sleeves  of  his  shirt  were 
likewise  rolled  up.  Held,  sufficient  evidence  to  sustain  a  verdict 
that  the  child  was  drowned  in  the  pool.     lb. 

16.    :    :  : :  Presumptions:  Ordinary  Care 

Assassination.  The  presumption  is  that  the  child  was  exercising 
ordinary  care  at  the  time  he  was  drowned;  also,  that  he  was  not 
assassinated,  for  the  law  never  presumes  that  a  crime  has  been 
committed.     lb. 

17.  Obstruction  of  Highway:  Storing  Lumber:  Reasonable  Length 
of  Time.  The  owners  of  an  inclosed  lot,  used  for  storing  second- 
hand lumber,  have  no  right  to  store  such  lumber  on  a  strip  of 
ground  between  the  inclosing  fence  and  the  sidewalk.  The  doc- 
trine of  the  reasonable  temporary  obstruction  of  public  streets 
by  abutting  property-owners,  for  instance,  by  loading  and  unload- 
ing^ manufactures  firom  a  factory,  or  in  building  new  or  repairing 
old  buildings,  has  no  application  to  such  a  case;  and  in  a  suit  for 
injuries  to  a  child  caused  by  the  falling  of  a  pile  of  lumber  so 
stored  in  the  public  street,  an  instruction  embodying  the  idea  that 
the  abutting  property-owner  had  a  lawful  right  to  obstruct  the 
•lareet  for  a  reasonable  length  of  time,  and  that  both  he  and  the 
city  became  liable  only  after  the  pile  of  lumber  had  remained  in 
the  street  more  than  a  reasonable  length  of  time,  was  error. 
Dougherty  v.  St.  Louis,  514. 
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18.  :  :  Notice.  The  act  of  the  abutting  property- 
owner  in  storing  lumber  in  a  public  street  is  unauthonzed,  and 
he  is  not  entitled  to  notice  that  the  obstruction  was  dangerous  to 
children  playing  about  it.  But  in  order  to  hold  the  city  liable  for 
injuries  to  a  child  caused  by  the  falling  of  the  pile  of  lumber,  it 
must  be  shown  that  the  city  had  notice  of  its  existence  in  the 
street,  or  that  it  had  remained  in  the  street  sufficiently  long 
enough  to  constitute  notice  to  it  or  its  officers;  but  the  court 
should  not  tell  the  jury  that  the  fact  that  the  lumber  remained  in 
the  street  * 'about  three  dasrs"  in  law  constituted  notice  to  the 
city.     Dougherty  v.  St.  Louis,  514. 

19.  Negligence:  Performance  of  Municipal  Duhr:  Reasonable 
Care.  The  city  is  not  answerable  in  damages  for  the  negligent 
acts  of  its  officers  and  servants  in  the  use  of  a  hose  for  washing 
out  its  sewers  where  that  duty  is  imposed  by  law  for  the  health 
and  general  welfare  of  the  commumty;  yet  that  fact  does  not 
relieve  the  city  of  the  duty  to  use  reasonable  care  to  maintain 
its  streets  in  a  reasonably  safe  condition  for  public  travel.  The 
oity  is  no  more  excusable,  in  a  suit  against  it  by  a  traveler  on  its 
streets  for  damages  for  personal  injuries,  for  creating  and  main- 
taining a  dangerous  condition  of  its  streets,  when  such  condition 
is  induced  by  its  own  act  in  the  performance  of  a  public  duty, 
than  if  it  were  due  to  any  other  cause.    Sprague  v.  St.  Louis,  624. 

20.   :  :  Concurrent  Right    The  duty  of  the  city  to 

maintain  its  streets  in  a  reasonably  safe  condition  contemplates 
their  reasonable  concurrent  use  for  all  those  purposes  for  which 
the  law  devotes  them.  The  knowledge  of  these  uses  is  imputed 
alike  to  all,  from  which  it  follows  that  each  is  expected  to  enjoy 
them  with  reasonable  regard  for  the  rights  of  others.  Reasonable 
prudence  is  the  only  safeguard  in  their  enjoyment  by  all  aUke.    lb. 

21.   :  :  :  Hose  on  Sidewalk:     Flushing  Sewer: 

Injury  to  Pedestrian.  The  city  is  not  liable  to  a  pedestrian  on 
a  wide  sidewalk,  who,  after  waiting  eight  or  ten  minutes  in  the 
shade  of  a  building,  on  a  hot  day,  without  looking  and  wholly 
oblivious  to  his  immediate  surroundings,  walked  toward  a  street 
oar,  and,  forty  feet  from  the  next  cross  street,  stumbled  over  a 
four-inch  hose,  placed  on  the  sidewalk  ten  inches  from  the  curb, 
and  connected  with  a  fire-plug,  by  the  city's  servants,  for  the  pur- 
pose of  performing  the  necessary  municipal  duty  of  flushing  out 
mlets  into  the  sewer,  and  lying  there  and  being  used  for  about 
twenty  minutes  when  he  fell  over  it  into  the  street  and  was  injured, 
it  being  established  by  his  own  witnesses  that  the  hose  was  laid 
on  the  sidewalk,  instead  of  in  the  street,  to  prevent  it  being  tram- 
pled and  run  over  by  vehicles.     lb. 

COMBINATION  IN  RESTRAINT  OF  TRADE.  See  Quo  Warranto. 
COMMISSIONS,  AGENTS.    See  Sales. 

CONSTITUTIONAL  LAW. 

1.  Taxation:  Rates  for  County  Purposes:  Valuation  in  Excess 
of  Six  Millions:  Last  Assessment.  The  provision  of  section  11 
of  article  10  of  the  Constitution  which  prescribes  the  maximum 
limit  of  taxation  for  oountv  purposes  and  which  sa^^  that  *'the 
rate  herein  allowed  to  each  county  shall  be  ascertained  by  the 
amount  of  taxable  property  therein,  according  to  the  last  \ 
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ment  for  state  and  oounty  purposes,"  by  "the  last  assess- 
ment" meant  the  last  completed  assessment  as  corrected  and 
approved  by  the  State  Boara  of  Equalization,  and  not  the  assess- 
ment by  the  local  assessor,  whose  assessment  has  not  yet  received 
the  approval  of  that  board.  The  county  court,  in  determining 
whether  the  assessed  value  of  all  property  in  the  county  exceeds 
or  is  less  than  six  million  dollars,  cannot  base  its  tax  levies  upon 
returns  made  by  the  officers  of  railroad  companies  which,  at  the 
time  the  levy  is  made,  have  not  been  passed  upon  by  the  State 
Board  of  Equalization.     State  ex  rel.  v.  Railroad,  134. 

3.   :  :  :  :   Levy  in  Excess  of  Forty  Cents. 

The  county  court  in  May  ascertained  from  the  returns  made  by  the 
railroads  and  from  the  general  assessment  books,  which  had  then 
been  corrected  in  accordance  with  the  action  of  the  State  Board 
of  Equalization  except  as  to  railroads,  that  the  a^e^te  assessed 
value  of  all  property  m  the  county  was  less  than  six  million  dollars, 
and  levied  a  tax  of  fifty  cents  on  the  hundred  dollars  for  county  pur- 
I)oses.  Thereafter  the  State  Board  raised  the  valuation  of  railroad 
property  in  the  coimty  to  such  an  amount  that  the  increase,  when 
added  to  the  valuation  of  all  other  property  in  the  coimty,  made 
the  aggregate  more  than  six  million  dollars;  and,  thereupon,  in 
September  the  coimty  court,  in  obedience  to  Sec.  11582,  R.  S. 
1909,  which  requires  the  same  rate  of  taxes  to  be  levied  against 
railroad  property  that  is  levied  against  other  property,  pro- 
ceeded to  levy  a  tax  of  fifty  cents  on  the  hundred  dollars  valuation 
of  defendant  railroad's  properties  for  county  purposes,  notwith- 
standing the  Constitution  says  that  the  levy  for  county  purposes 
in  counties  having  between  six  million  and  ten  million  dollars  worth 
of  property,  as  ascertained  by  the  "last  assessment  for  State  and 
county  purposes,"  shall  not  exceed  forty  cents  on  the  hundred 
dollars  valuation.  Heldy  that  the  county  court  should  have  dis- 
regarded the  statute,  and  obeved  the  Constitution,  and  that  it  had 
no  power  to  levy  more  than  forty  cents  on  the  railroad  properties 
of  the  count jr,  **the  last  assessment,"  as  completed  by  the  State 
Board,  showing  that  the  aggregate  assessed  valuation  of  all 
properties  in  the  county,  at  the  time  the  levy  was  made  in  Sep- 
tember, was  in  excess  of  six  million  dollars.     lb. 

3.    Constitution:     Statute:     Conflict.     Wherever  there  is  an  irreo-  ' 
oncilable  conflict  between  the   Constitution    and    the    statute, 
the  statute  must  yield.     No  levy  of  taxes  can  be  held  to  be 
valid  which  is  in  excess  of  the  maximum  limit  authorized  by  the 
Constitution,  though  the  levy  may  accord  with  the  statutes.     lb. 


:    Taxation:    Time  of  Levy:    Before  Action  of  State  Board 

of  Equalization.  The  spirit  of  the  statute,  and  possibly  its  letter, 
requires  county  courts  to  make  their  tax  levies  at  the  annual  May 
term,  at  which  time,  under  the  present  statutes,  they  cannot 
know  wh^t  valuation  will  be  placed  upon  the  railroad  properties 
in  their  counties  bv  the  State  Board  of  Equalization;  and  since 
the  maximum  levy  for  county  purposes  is  fifty  cents  on  the  hundred 
dollars  of  assessed  valuation  in  counties  in  which  at  the  last 
assessment  the  aggregate  valuation  was  less  than  six  million 
dollars,  and  cannot  exceed  forty  cents  in  counties  where  the  aggre- 
gate valuation  is  between  six  and  ten  millions  as  ascertained  by 
the  last  assessment,  which  means  the  valuation  as  completed  by 
the  State  Board  of  Eaualization,  county  courts,  in  some  counties, 
•cannot  safely  make  their  levies  until  the  State  Board  has  com- 
pleted its  work  and  certified  the  result  to  the  county  clerks.  But 
if  this  rule  works  an  inconvenience  and  a  loss  of  revenue  to  the 
<50unty,  the  remedy  is  in  the  hands  of  the  General  Assembly,  and 
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not  in  the  hands  of  the  courts,  whose  paramount  duty  it  is  to 
uphold  and  support  the  Constitution.  State  ex  rel.  v.  Railroad,  134. 

5.  Street  Improvement:  Benefit  District:  Deeper  on  One  Side 
of  Street  Than  on  Other:  Constitutional.  A  charter  provision 
which  fixes  the  boundaries  of  a  benefit  district  at  a  line  to  be 
drawn  midway  between  the  street  to  be  improved  and  the  next 
parallel  or  converging  street  on  each  side  thereof,  and  which 
requires  three-fourths  of  the  costs  of  the  street  improvement  to  be 
assessed  against  the  private  land  within  the  benefit  district  accord- 
ing to  the  area  rule,  is  not  invalid  because  the  district,  laid  out 
according  to  that  nile,  extends  only  175  feet  on  one  side  of  the 
street  to  be  improved  and  719  feet  on  the  other;  nor  is  it  invalid 
because  the  land  on  the  side  containing  the  greater  area  is  vacant 
and  unimproved;  nor  is  such  provision  unconstitutional.  [Fol- 
lowing Gilsonite  Roofing  &  Paving  Co.  v.  Fair  Association,  231 
Mo.  589.]     Paving  Co.  v.   Fleming,  210. 

6.  City  Indebtedness:  Constitutional  Limitation  Prohibitory: 
Strictly  Construed.  The  provisions  of  sections  12  and  12a  of 
article  10  of  the  Constitution,  declaring  that  no  city  shall  be 
allowed  to  become  indebted  in  excess  of  ten  per  cent  of  the  value 
of  the  taxable  property  therein,  to  be  ascertained  by  the  assess- 
ment next  before  the  last  assessment  for  state  and  county  pur- 
poses, previous  to  the  incurring  of  said  indebtedness,"  are  pro- 
hibitory, self-enforcing,  and  to  be  strictly  observed.  State  ex  rel. 
V.  Gordon,  303. 


7.   :  What  Assessments  are  Meant:     Must  Be  Those  Coni- 

pleted  by  State  Board.     The  assessments  to  be  considered  in 
determimng  whether  a  proposed  indebtedness  exceeds  the  con- 
stitutional limitation,  in  view  of  the  words  that  such  indebt- 
edness cannot  exceed  ten  per  cent  of    "the  value  of  the  taxable 
property  therein,  to  be  ascertained  by  the  assessment  next  before 
the  last  assessment  for  state  and  county  purposes,'*  are  the  two 
successive,  antecedent,  completed  assessments  made  by  the  State 
Board  of  Equalization  previous  to  incurring  the  indebtedness; 
that  is,  previous  to  the  time  of  the  i)opular  election  to  increase 
the  indebtedness.     If  it  was  proposed   to  hold  an  election  in 
August,  1912,  to  increase  the  city  indebtedness,  and  the  assess- 
ment as  of  June  1,  1911,  had  not  then  been  completed  by  the 
State  Board  of  Equalization,  the  taking  of  the  assessment  as  of 
June  1,  1910,  as  the  basis,  would  not  be  in  compliance  with  the 
Constitution,  for  its  language  means  that  it  must  be  "the  assess- 
ment next  before"  that  completed  assessment.     The  assessment 
that  the  Constitution  contemplates  was  the  one  as  of  June  1,  1909, 
and  if  the  taxable  value  of  the  property  within  the  city,  as  shown  by 
that  assessment,  was  $485,466,  a  bond  issue  of  $53,000  voted  in 
August,  1912,  was  in  excess  of  the  constitutional  limit,  and  the 
State  Auditor  properly  refused  to  register  them. 
Held,  by  BOND,  J.,  dissenting,  with  whom  GRAVES  and  FARI8, 
JJ.,  concur,  that  the  indebtedness  is  not  incurred  imtil  the  bonds 
are  authorized  by  the  city  council,  after  a  vote  of  the  people 
authorizing  the  indebtedness ;  and  if  at  that  time,  theassessment 
for  1911  had  been  completed  by  the  State  Board  of  Equaliza- 
tion, although  it  had  not  been  completed  at  the  time  of  the 
popular  vote  the  assessment  of  1910  should  have  been  taken  as 
the  basis  for  ascertaining  the  amount  of  debt  the  city  might  in- 
cur; and  as  the  vote  was  taken  in  August,  1912,  and  the  State 
Board  completed  the  assessment  for  1911  in  September,  1912. 
and  the  city  council  by  ordinance  in  October,  1912,  authorizea 
the  issuance  of  the  bonds,  the  two  assessments  properly  oon- 
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sidered  were  those  of  1911  and  1910,  and  the  one  of  1910  waa 
"the  assessment  next  before  the  last  assessment  for  state  and 
county  piuposes,  previous  to  the  incurring  of  such  indebted- 
ness/' and  as  that  assessment  showed  an  assessed  valuation 
of  $557,786,  bonds  to  the  amount  of  $53,000  were  legal.    lb. 

8.   :  :  Duty  of  Auditor.    The  State  Auditor  is  not  a 

judicial  officer,  but  every  executive  officer  when  called  upon  to  act 
officially  must  determine  whether  upon  the  facts  the  law  requires 
him  to  do  a  certain  thing.    lb. 

9.  Officers:  Election  Commissioners:  Kestnction  on  i^ovem- 
or's  Power  of  Appointment.  A  provision  in  a  statute  requir- 
ing the  Governor  to  api>oint  two  election  commissioners  for  St. 
Louis  from  "six  eligible  citizens  named  by  the  State  conmiit- 
tee**  of  the  poUtical  party  to  which  they  belong,  is  unconsti- 
tutional and  void,  as  an  unwarranted  encroachment  ui>on  the 
Governor's  appointive  powers.  But  it  does  not  render  invalid 
the  other  provisions  of  the  act  prescribing  that  two  of  the  com- 
missioners shall  be  taken  from  the  leading  party  politically  op- 
posed to  that  to  which  the  Governor  belongs,  for  that  is  a  pre- 
scription of  the  qualifications  necessary  for  eligibility  to  a  non- 
partisan   board.     State  ex  rel.  v.     Wright,  325. 

10.   ^-:   :   Eligibility:    Members     of     Leading     Political 

Party.  The  purpose  of  creating  an  election  commission  of  four 
members  in  St.  Louis  was  to  create  a  non-partisan  board,  and 
that  is  a  proper  subject  of  legislative  enactment,  and  in  carrying 
it  out  the  Legislature  was  authorized  to  prescribe  that  "two 
of  said  election  commissioners  so  appointed  by  the  Governor 
shall  be  members  of  the  leading  party  politically  opposed  to  that 
to  which  the  Governor  belongs.  "lb. 

11.  Suffrage:  Constitutional  Right:  Irregular  iszercise.  a  con- 
stitutional right  to  vote  may  not  be  so  regulated  by  statute  as 
to  be  entirely  abrogated  or  lightly  denied.  Election  laws  must 
be  liberally  construed  in  aid  of  tJie  right;  and  a  failure  to  ob- 
serve a  statutory  regulation  will  not  be  fatal  to  the  right  unless 
the  statute  makes  it  fatal.    Nance  v.  Kearbey,  374. 

CONSTRUCTIVE  SERVICE.     See  Attechment. 

CONTEMPT. 

1.  nnambi^uous  Publication:  Testimony  of  Intent.  Where  a 
publication  is  unambiguous  and  clearly  constitutes  contempt, 
the  publisher  is  conclusively  presumed  to  have  meant  what  the 
pubhcation  on  its  face  clearly  means,  and  no  parol  testimony 
to  show  the  intention  of  the  writer  and  publisher  is  admissible. 
Ex  Parte  Nelson,  63. 


:  :  In  Mitigation  of  Punishment.    But  testimony 

of  the  writer  of  the  article  that  he  had  no  malice  towards  the 
coiurt  or  judge  to  whom  the  contempt  was  imputed,  and  testi- 
mony of  the  publisher  of  the  newspaper  that  he  had  no  knowl- 
edge of  the  existence  of  the  article  until  after  its  publication,  is 
admissible  in  mitigation  of  the  punishment  that  should  be  im- 
posed for  the  offense  committed.  The  publication  being  in  def- 
amation of  the  court  and  therefore  an  injury  to  the  State,  and 
no  damages  being  recoverable,  although  constituting  contempt 
per  86 f  the  rule  is  not  the  same  as  it  is  in  libel  per  «e,  where  such 
evidence  is  not  admissible,  either  in  mitigation  or  justification.  lb. 


Digitized  by 


Google 


760  INDEX'  [251  Mo- 

<:;ONTEMPT— Continued. 

3.  In  Reference  to  Case  Pending.  A  dismissal  of  a  divorce  suit 
upon  condition  that  defendant  pay  the  fees  allowed  plaintiff's 
attorneys,  is  a  conditional  dismissal,  and  is  a  case  pending  if  con- 
cerning the  act  of  the  court  in  dismissing  it  defendant  publishes 
a  contemptuoiis  article.     Ex  parte  Nelson,  63. 

4.  True  as  to  Another  Judge.  A  contemptuous  and  untrue  publica- 
tion made  of  and  concerning  the  judge  of  one  division  of  the 
circuit  court  does  not  become  less  so  because  true  of  the  judge 
of  another  division.  Besides,  in  this  case  the  contemptuous 
charge  was  not  true  of  the  judge  of  the  other  division.    lb. 

Z,  Constructive:  Condemned  Without  Hearing.  The  publisher 
of  a  newspaper,  in  which  was  published  the  contemptuous  artide 
concerning  the  judge  of  the  cu'cuit  court  written  by  another,  is 
euilty  only  of  constructive  contempt,  and  cannot  be  punished 
for  said  contempt  without  a  hearing.  To  deny  him  a  hearing 
is  to  deny  him  uie  due  process  of  law  guaranteed  by  the  Consti- 
tution. Where  defendant  was  cited  for  contempt  and  api)eared 
and  filed  his  answer,  asserting  the  publication  was  true  and  de- 
nying it  was  contemptuous,  and  the  case  was  set  for  the  next 
day,  and  during  the  night  the  judge  wrote  out  his  opinion  finding 
defendant  guilty  and  fixing  his  punishment,  reserving  the  con- 
tingent right  to  modify  them  if  defendant  could  convince  him 
that  they  were  improper,  and  when  the  hearing  was  called  stated 
that  he  made  up  his  mind  the  night  before  that  no  testimony 
could  be  offered  to  prove  the  truth  of  the  article  and  refused  to 
X)ermit  defendant  to  introduce  any  testimony  in  support  of  the 
allegations  of  his  return,  and  proceeded  to  read  the  findings,  judg- 
ment and  sentence  prepared  the  night  before,  defendant  was 
in  fact  tried  and  condemned  the  night  before  in  his  absenoe, 
and  althouc:h  the  article  is  held  to  be  contemptuous  on  its  faoe, 
the  proceeding  resulted  in  denying  to  defendant  due  process  of 
law,  that  is,  a  hearing  according  to  the  law  of  the  land;  and, 
hence,  defendant  is  discharged  on  habeas  corpus.    lb. 

•6.  Contempt:  Jurisdiction.  This  court  did  not  in  In  re  Shull, 
221  Mo.  623,  pass  upon  the  question  of  the  jurisdiction  of  the 
circuit  court  to  adjudge  a  witness  in  contempt  before  the  case 
was  actually  on  trial  on  the  merits,  but  left  that  question  open. 
All  that  was  decided  in  that  case  was  that  the  warrant  of  com- 
mitment was  fataUy  defective  in  the  narration  of  facts,  namely, 
the  questions  and  answers  upon  which  the  judgment  for  oon- 
.  tempt  was  pronounced.     Shull  v.  Boyd,  452. 

7.  False  Imprisonment:  Contempt:  Damages  from  Attorney: 
Preparing  Sheriff's  Return  in  Habeas  Corpus.  Where 
plaintiff  nad  been  committed  for  contempt  and  after  his  dis- 
charge under  the  writ  of  habeas  corpus,  sued,  for  false  impris- 
onment, the  attorney  who  had  examined  him  upon  the  return 
of  the  subpoena  duces  tecum  and  to  whose  questions  he  refused 
to  reply,  testimony  that  said  attorney  prepared  or  assisted  in 
preparing  the  sheriff's  return  to  the  writ  of  habeas  corpus  was 
properly  excluded,  the  return  being  entirely  neutral  and  showing 
precisely  those  things  the  statute  requires  an  officer  to  embody 
m  his  return,  and  there  being  no  attempt  to  show  that  the  attorney 
was  actuated  by  malice.  The  sheriff  had  the  right  to  take  lef^ 
advice  and  presumably  consulted  said  attorney  for  that  purpoie. 
lb. 

5.  Practice:  Production  of  Papers  Prior  to  Announcement  of 
Ready    for    Trial:  Subpoena    Duces    Tecum:  Contempt.    Th« 
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circuit  court  has  power  to  issue  a  subpoena  diices  tecum  to  com- 
I>el,  not  only  the  appearance  of  a  witness,  but  the  production 
of  papers,  as  an  essential  precedent  step  leading  up  to  the  trial 
and  in  preparation  therefor;  and  before  compellmg  plaintiff,  who 
has  brought  a  suit  to  cancel  certain  special  tax  Eills,  to  answer 
ready  for  trial  the  court  can  issue  its  subpoena  duces  tecum  to  a 
witness  to  produce  such  tax  bills  in  court,  and  on  his  api>earance 
compel  him  to  submit  to  an  examination  as  to  whether  he  haa 
such  tax  bills  in  his  possession  and  as  to  their  whereabouts,  and 
on  his  refusal  to  answer  commit  him  for  contempt.  And  the 
witness  cannot  confine  the  inquiry  to  questions  and  answers  aa 
to  whether  he  had  the  tax  bills  in  his  i>ossession  at  the  very  time 
the  subpoena  was  served  or  subsequently;  the  court  is  entitled 
to  know  if  they  were  so  hid  or  disposed  of  that  a  tiial  at  tiiat 
time  was  impossible.    lb. 


9.  :  :  :  Jurisdiction:  Incidents  of  Power:  Re- 
fusal of  Witness  to  Testify:  Contempt.  Jurisdiction  includes 
the  power  to  pronounce  judgment  and  to  award  remedies  pro- 
vided by  law,  not  only  finally  upon  the  cause  on  its  merits,  out 
in  proceedings  and  8tei>8  necessarily  precedent  and  incident 
to  uie  trial  on  its  merits,  in  favor  of  or  against  persons  (including 
witnesses)  brought  before  the  court  in  a  manner  sanctioned  by 
law.  Wnere  the  court  has  jurisdiction  of  the  subject-matter 
and  of  the  parties  to  the  suit,  it  has  jurisdiction  to  issue  sub- 
.  poenas  duces  tecum  to  compel  witnesses  to  produce  papers  neces- 
sary to  a  proper  disposition  of  the  cause  on  its  merits,  and,  on  the 
witness's  refusal  to  answer  reasonable  inquiries  as  to  the  where- 
abouts of  the  papers,  to  do  everything  necessary  to  make  the 
main  power  enectual,  namely,  to  subject  the  witness  to  the 
pains  and  i>enalties  of  the  statute  for  obstructing  and  imi>eding 
the  orderly  course  of  judicial  proceedings.    lb. 

10.  False  Imprisonment:     Contempt:     Discharge  on  Habeas  Cor- 

5 us:  Jurisdiction:  Refusal  to  Comply  With  Subpoena  Duces 
'ecum.  The  mere  fact  that  the  warrant  of  commitment,  issued 
after  a  subpoena  duces  tecum  had  been  issued  for  plaintiff  re- 
quiring him  to  produce  certain  tax  bills  and  after  his  refusal 
to  answer  proper  inquiries  concerning  his  knowledge  of  the  where- 
abouts of  said  tax  bills  and  he  was  committed  for  contempt, 
was  irregular  on  its  face,  in  not  complying  with  the  requirements 
of  the  statute,  and  in  consequence  he  was  discharged  by  habeas 
corpus,  cannot  be  held,  in  a  suit  bv  him  for  damages  for  false 
imprisonment,  to  hark  back  and  to  destroy  the  jurisdiction  of  the 
court  to  require  him  to  answer  such  inquiries  and  to  commit 
him  for  contempt  for  refusing  to  answer,  to  the  extent  of  making 
all  i>ersons  participating  in  the  hearing  guilty  of  trespass.    lb. 

11.  : :  :  Suit  Against  Attorney:  Malice:  Prob- 
able Cause.  An  attomev,  who,  at  the  judge's  request,  prepared 
a  form  of  commitment  of  a  witness  who  refused  to  answer  proper 
inquiries  concerning  the  whereabouts  of  papers  necessary  for 
a  proper  disposition  of  the  case  and  which  he  by  a  subpoena  duces 
tecum  was  ordered  to  produce  and  who  prepared  the  return  of 
the  sheriff  to  the  writ  of  habeas  corpus  sued  out  by  said  witness 
and  endeavored  by  argument  to  induce  the  court  issuing  said 
writ  to  deny  it,  notwithstanding  which  it  was  issued  and  the  wit- 
ness was  discharged  because  of  defects  on  the  face  of  the  warrant, 
is  not  liable  for  damages  in  an  action  for  false  imprisonment 
in  a  suit  brought  by  such  witness,  there  being  no  evidence  of 
malice  on  the  part  of  the  attorney,  and  probable  cause  being^ 
apparent.     Something  is  due  to  the  office  and  function  of  an 
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attorney  moving  in  the  usual  professional  orbit,  so  long  as  those 
functions  are  performed  in  good  faith  and  have  the  honest 
purpose  of  protecting  the  interests  of  his  client.     Shull  v.  Boyd,  452. 

CONTRACTS. 

1.  Of  Cities:  To  Be  in  Writing.  In  1895  the  city  of  Westport. 
now  a  part  of  Kansas  City,  passed  an  ordinance  for  the  construc- 
tion of  sewers.  The  ordinance  provided  that  the  work  should  be 
paid  for  in  special  taxbiUs,  and  that  in  no  event  should  the  city 
be  liable  for  the  cost.  The  plaintiff  contracted  to  do  the  work, 
his  contract  stating  that  the  city  should  not  be  liable  for  payment 
otherwise  than  by  issuing  the  taxbills,  and  that  he  himself  as- 
sumed all  risks  as  to  them  and  took  them  without  recourse  against 
the  city.  The  law  giving  the  city  power  to  build  sewers  in  this 
manner  was  afterwards  declared  unconstitutional.  The  work 
was  done,  and  now  plaintiff  sues  for  a  balance  remaining  due 
upon  the  taxbills.  Hdd,  that  there  can  be  no  recovery.  The 
contract  expressly  provided  that  the  city  should  not  be  liable, 
and  the  city,  imder  the  statute  then  in  force,  could  not  be  hda 
without  a  contract  in  writing.     Cotter  v.  Kansas  City,  224. 

2.  Ultra  Vires.  Where  vlira  vires  is  relied  upon  by  the  corporation 
as  a  defense,  it  must  be  pleaded.    Millinery  Co.  v.  Trust  Co.,  553. 

3.   :     Corporations:     Public   Policy.    The  defense  of  vUra 

vires  to  a  suit  against  a  corporation  on  its  contract  is  rooted 
in  public  policy,  and  the  protection  of  innocent  stockholders 
of  great  financial  institutions  demands  that  their  oontracts  be 
closely  scrutinized  for  the  purx)ose  of  ascertainin|f  whether  or 
not  they  had  power  to  make  them.  The  defense  oi  uUra  vire$  is 
bottomed  upon  a  wise  public  policy  that  seeks  to  protect  the 
stockholders  of  a  corporation  from  contracts  and  business  under- 
takings which  the  company  is  not  authorized  by  the  law  to  make 
or  engage  in.     lb. 

4. :  :  Binding    on    Other    Party.    The    defense    of 

uUra  vires  made  by  a  corporation  which  had  no  charter  power 
.  to  enter  in  to  the  contract,  is  not  unfair  to  the  other  par^  to 
the  contract,  because  he  is  chargeable  with  knowledge  of  its 
limited  and  restricted  charter  powers,  and  with  such  knowl- 
edge he  entered  into  the  contract.     lb. 

5.    :     Ratification.     If  a  contract  is  vUra  vires,  it  is  void, 

and  no  subse(juent  act  of  the  corporation  by  way  of  ratifioi^ 
tion  or  otherwise  can  breathe  life  into  it.     lb. 


6.  :  Trust  Company:  Power  to  Promote  Another  Corpora- 
tion. A  trust  company,  organized  under  the  laws  of  Missouri, 
cannot  be  the  promoter  of  another  corporation,  or  enter  into 
a  contract  to  promote  another  corporation.     lb. 

7.   :  :  :  Power  to  Buy  and  Sell  Stocks.    Power 

given  to  a  trust  company  **to  buy  and  sell  all  kinds  of  GovOTn- 
ment,  State,  municipal  and  other  bonds  and  all  kinds  of  nego- 
tiable and  non-negotiable  paper,  stocks  or  other  investment 
securities"  is  not  power  to  promote  the  organization  of  another 
corporation.  The  i)ower  to  "buy  and  sell"  means  the  power 
to  buy  and  sell  in  the  ordinary  course  of  commercial  business.    lb. 

Contract    Executed    by    One    Side:  Plea    Unavailinc. 


Where  the  contract  by  a  trust  company  to  promote  a  mercantile 
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corporation  is  executed  by  said  corporation  only,  the  plea  of 
ultra  vires  by  the  trust  company,  in  a  suit  to  recover  secret  profits 
made  by  it  in  promoting  the  organization  of  the  other,  would 
be  unavailing,  because  a  corporation  cannot  receive  money  to 
do  a  thing  and  failing  to  do  it  keep  the  money.  But  that  is 
not  the  point  decided  m  this  case,  bect^use  tl  *s  is  not  a  suit  upon 
'  the  vUra  vires  contract,  but  the  contract  is  only  evidentiary 
to  show  the  relationship  between  the  two  companies — this  being 
a  suit  to  recover  back  the  money  i)aid  under  the  contract.     lb. 

^.   :  Recovery  Back  of  Money  Paid.     If  as  a  fact  the  trust 

company  did  promote  the  organization  of  a  business  corpora- 
tion and  in  doing  so  did  wrongfully  make  a  secret  profit  of  a  cer- 
tain sum  of  money,  the  trust  company  cannot  ordinarily  plead 
its  xdtri  vires  act  (the  act  of  promoting  the  organization  of  another 
corporation)  as  a  defense  to  a  suit  to  recover  those  secret  gains. 
But  whether  or  not  it  can  avail  itself  of  that  defense  depends 
upon  who  is  attempting  to  recover  the  money.     lb. 

10.   :  :  Innocent     Stockholder.    None     but     innocent 

stockholders  can,  in  the  name  of  the  corporation  promoted  by 
a  trust  company,  sue  for  and  recover  in  an  action  for  alleged 
secret  profits  made  by  the  trust  company  in  promoting  the  or- 
ganization of  the  corporation.  Those  stockholders  who  paid 
only  thirty-five  per  cent  of  the  face  value  of  stock  issued  as  luU- 
paid,  and  who  knew  that  the  trust  company  received  its  stock 
on  the  same  basis,  cannot  either  themselves  sue,  or  use  the  cor- 
porate name  to  sue,  the  trust  company  for  secret  profits  made 
out  of  the  stock  issued  to  it.  And  in  actions  for  the  recovery 
of  secret  profits  from  promoters,  the  right  of  the  corporation 
to  sue,  where  the  action  is  brought  in  its  name,  is  no  greater 
than  the  rights  of  the  stockholders  for  whose  benefit  the  suit 
is  prosocuted;  and  the  i>osition  of  a  stockholder,  with  knowledge 
of  the  facts  at  the  time  he  acquired  his  stock,  is  not  different 
from  the  position  of  a  creditor  having  knowledge  of  the  facts.     lb. 

11.    ; — :  — ; :  •; :  Transferee.    Stockholders  who  aid  and 

participate  in  the  issue  of  paid-up  stock  given  to  a  trust  company 
as  a  bonus  for  promoting  the  corporation,  and  b^  it  sold  at  a 
secret  profit,  or  who  aid  and  participate  in  the  issue  and  sale 
of  full-paid  stock  at  thirty-five  per  cent  of  its  face  value,  having 
knowledge  of  those  facts,  and  the  transferee  of  such  stock  with 
full  knowledge  of  the  facts,  cannot  afterwards  complain  of  the 
transaction,  either  in  their  own  behalf  as  stockholders  or  credi- 
tors or  in  behalf  of  the  corporation.  The  stockholder  is  bound 
by  the  participation  or  acciuiescerce,  and  the  transferee  with 
knowledge  has  no  greater  rights  tLan  the  transferer.     lb. 

12. :  Stockholder:   Borrowing     Money     to    Pay    for    Stock. 

Where  a  stockholder  of  a  mercantile  corporation  borrowed  money 
from  a  trust  company  to  pay  for  his  stock,  and  instead  of  using 
it  for  that  purpose  turned  it  back  to  the  trust  company,  the  trust 
company  is  not  liable  to  the  corporation  for  such  money,  even 
though  the  trust  company  had  been  the  promoter  of  the  corpora- 
tion. It  was  the  stockholder's  money,  and  he  could  do  what 
he  pleased  with  it,  and  the  fact  that  the  trust  company  got  it 
does  not  render  it  liable  to  the  corporation.     lb. 

13.  Time  of  Performance:  Not  of  Essence:  Pleading.  Plaintiffs 
contracted  to  furnish  and  erect  the  steel  for  defendant's  large 
hotel  building.  The  contract  provided,  that,  if  there  appeared 
errors  or  inconsistencies  in   the   specifications,   plaintiff   should 
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refer  the  matter  to  the  architect;  that  in  case  of  lack  of  clearness 
he  should  call  for  detail  drawings;  that  the  owner  agreed  to  have 
the  site  prepared  by  a  certain  date;  that  the  complete  erection 
of  the  steel  work  should  be  done  and  finished  October  10,  1907, 
any  delays  caused  by  the  progress  of  brick  work  to  be  added  to 
that  time.  Plaintiff  sues  now  for  payment  of  balance  on  con- 
tract price,  alleging  performance  by  November  21,  1907.  De- 
fendants answer  that,  without  fault  on  their  part,  the  steel  work 
was  not  finished  until  after  the  date  set,  and  they  seek  by  coun- 
terclaim to  recover  rental  which  they  say  they  lost  by  such  failure. 
Plaintiff  replied  that  the  delay  was  due  to  the  acts  of  the  defend- 
ants and  to  delay  in  brick  work,  and  that  the  defendants  agreed 
for  a  valuable  consideration  to  waive  all  damages  for  failure 
to  complete  the  efection  by  October  10.  Hdd,  that  time  was 
not  of  the  essence  of  the  contract;  that  plaintiff's  petition  states 
a  cause  of  action  even  though  it  shows  i>erformance  was  not 
completed  until  November  21;  and  that  plaintiff's  reply  is  not  a 
departure.     Bridge  Co.  v.  Corrigan,  667. 

CONVEYANCES. 

1.  Remainder:  To  Heirs  of  Living:  Vested.  In  case  of  limita- 
tion to  one  with  remainder  to  the  heirs  of  another  who  is  still 
living,  if  the  context  shows  that  the  term  is  used  in  a  popular 
and  not  technical  sense,  meaning  the  children  of  a  living  per- 
son, the  term  is  regarded  as  descriptio  personae;  and  whoever 
answers  thereto,  if  living,  may  take  the  remainder  as  a  vested 
one.    Heady    v.    Hollman,    632. 

2.  Deed:  Construction:  Intent  of  Maker.  In  deeds,  as  in  wills, 
the  intent  of  the  maker  is  the  object  of  all  construction,  and 
that  intent  is  to  be  gathered  from  a  consideration  of  the  whole 
instrument.     lb. 

3.   :  Vested    Estates    Favored    by    Law.    The    law    favors 

vested  estates,  and  the  rule  is  that  estates  shall  be  held  to  vest 
at  the  earliest  possible  period,  imless  a  contrary  intention  is 
clearly  manifest  in  the  grant.     lb. 


4.  :  Remainder  to  "Children  and  Heirs  at  Law:"  Con- 
struction. A  deed  conveyed  land  to  B  and  C  "for  and  during 
their  natural  life,  the  survivor  for  and  during  her  natural  life, 
and  then  unto  the  children  and  heirs  at  law  of  A,  their  heirs 
and  assigns  forever.  The  said  B  is  not  to  be  regarded  as  a  child 
or  heir  at  law  of  said  A,"  etc.  Held,  that  the  children  of  A  took 
a  vested  remainder  at  the  time  of  the  execution  and  delivery 
of  the  deed,  which  remainder  will  open  to  let  in  afterbom  chil- 
dren of  A.     lb. 

5.  Deed:  To  Trustee:  No  Duty.  The  title  to  land  oonveyea  by 
a  deed  to  a  trustee  which  imposed  upon  him  no  duty  whatever 
passed  at  once  to  the  beneficiaries  named  therein.  Blumenthal 
v.  Blumenthal,  693. 

6.   :  Ambiguous:  North  Half:  Meaning.    The  words  "north 

side"  and  "north  half"  may  mean  the  north  half  of  a  building 
on  the  ground  described,  and  not  the  north  half  of  the  area.     lb. 

Ambiguous:  Construction:  North    Side    or    Half:   Not 


of  Area,  But  of  Building.  A  deed  which  undertook  to  convey 
86  feet  of  ground  fronting  on  the  east  side  of  a  street  by  150  feet 
deep,  when  in  fact  the  tract,  identified  by  other  calls,  fronted 
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82  feet  on  said  street  and  was  163  deep,  and  which  undertook 
to  convey  to  one  son  for  life  *'the  nortn  side"  of  said  premises 
and  "the  title  to  that  half  of  said  property'*  to  a  daughter  of 
said  son  and  the  heirs  of  her  body,  and  to  convey  to  two  daugh- 
ters of  said  grantor  "the  southern  half  of  the  premises  hereto- 
fore described,"  subject  to  a  life  estate  for  another  son,  when 
on  the  northeast  comer  of  the  plot  was  a  three-story  brick  build- 
ing fronting  48  feet  on  the  east  side  of  said  street,  and  extending 
eastward  ^  feet  along  an  east-and-west  street,  in  which  was  a 
hallway  eight  feet  wide  extending  from  west  to  east  through 
the  entire  building  and  from  the  Srat  floor  upward  to  the  third, 
dividing  the  three-story  building  in  the  middle,  the  first  story 
of  which  was  fitted  up  for  stores  and  the  second  and  third  stories 
for  r€i3idence  purposes,  is  ambiguous  and  imcertain,  both  in  its 
description,  and  in  the  i>ortion  of  said  tract  it  undertook  to  con- 
vey to  the  various  grantees;  and  it  is  hdd,  that  it  did  not  intend 
to  convey  to  the  one  son  and  his  daughter  one-half  in  area  of  the 
82  feet,  or  the  north  41  feet  of  said  tract,  but  the  "north  side" 
or  "half"  of  the  48-foot  building,  the  purpose  of  the  deed  being 
to  divide  the  property  with  the  center  Ime  of  the  hall.     lb. 


:  :  Parol  Evidence:   Meaning  Parties  Placed  on 

Deed.    Where  a  deed  is  ambiguous,  the  intention  of  the  parties 
may  be  sought  hv 
ana  the  uses  to  wL 


by  inquiring  into  the  condition  of  the  property 
vnich  it  was  put.  And  the  interpretation  placed 
upon  the  deed  by  the  parties  themselves  is  very  persuasive  of 
its  meaning.  Where  the  deed  granted  the  "north  side"  of  a  lot 
fronting  82  feet  on  the  east  side  of  a  street  to  an  older  son  for 
life  and  "that  half"  to  his  daughter  in  remainder,  and  "the 
southern  half"  to  a  younger  son  for  life,  with  remainder  in  two 
immarried  daughters,  and  there  was  a  48-foot  brick  building 
on  the  north  side  of  the  lot,  three  stories  high,'  with  an  eight- 
foot  hall  running  the  entire  length  through  the  midddle,  with  a 
store  on  each  side  of  the  hall  on  the  first  floor,  and  the  upper 
stories  arranged  for  residence  purposes,  the  grantor  did  not 
intend  to  give  to  the  younger  son  and  two  daughters  only  a 
seven-foot  strip  of  a  three  story  building  and  34  feet  of  vacant 
ground  of  small  value;  and  the  fact  that  immediately  after  the 
deed  was  executed,  the  two  sons  took  possession  of  the  building, 
the  older  of  the  north  half,  the  younger  of  the  south  half,  and 
each  held  possession  of  that  half  for  twenty-six  years,  is  very 
persuasive  that  the  intention  of  the  grantor  was  to  make  the 
middle  line  of  the  hall,  and  not  the  middle  hne  of  the  82  feet  of 
ground,  the  dividing  line.    lb. 

CORPORATIONS. 

1.  Interstate  Commerce:  Importing  Books:  Sees.  1024-1026, 
R.  S.  1899,  No  Bar  to  Suit  on  Notes.  A  contract  for  solicit- 
ing orders  for  books  to  be  imported  into  this  State  and  delivered 
by  agents  of  the  company  direct  to  subscribers,  is  a  transac- 
tion of  interstate  commerce,  and  the  statute.  Sees.  1024,  1025 
and  1026,  R.  S.  1899,  providing  that  no  foreign  corporation  which 
has  not  complied  with  its  provisions  can  maintain  suit  in  this 
State  upon  any  demand,  does  not  afford  a  defense  to  notes  exe- 
cuted to  a  foreign  corporation  upon  such  contract  as  consideration. 
Bank  v.  Simmons,  2. 

2.  Quo  Warranto:     Judgment  of  Ouster:     Stay  ot  Process.    The 

Supreme  Court  stays  and  suspends,  upon  condition,  its  wnt 
of  ouster  upon  its  judgment  of  ouster  heretofore  entered  against 
a  corporation  convict^,  upon  the  information  of  the  Attorney 
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General,  of  entering  into  an  unlawful  combination  and  pool  in 
restraint  of  trade;  and  retains  jurisdiction  of  the  case  in  order 
that,  either  upon  the  motion  of  the  Attorney-General  or  upon  its 
own  motion,  it  may  compel  compliance  with  said  conditions. 
State  ex  inf.  v.  Standard  Ou  Co.,  271. 

8.  Conspiracyin  Restraint  of  Trade:  Insurance  Companies:  Agree- 
ment to  withdraw  from  State.  Foreign  insurance  companies, 
licensed  to  do  business  in  this  State,  have  a  legal  right,  individually 
and  of  their  own  separate  motion,  to  withdraw  from  the  State, 
and  to  discontinue  the  writing  of  insurance  contracts;  but  th^  do 
not  have  the  right  to  enter  into  a  joint  agreement,  and  confedera- 
tion unitedly  on  a  day  agreed  upon,  as  the  result  of  concerted 
action,  to  withdraw  from  the  State  and  cease  on  that  date  to  write 
insurance  contracts,  or  unitedly  to  agree  to  cancel  all  contracts 
entered  into  by  them.  They  have  no  more  legal  right  to  agree 
to  do  a  lawful  thing  than  they  have  to  agree  to  do  an  unlawful 
act.     State  ex  rel.  v.  Assurance  Companies,  278. 

4*  Ultra  Vires.  Where  ultra  vires  is  rdied  upon  by  the  corporation 
as  a  d^ense,  it  must  be  pleaded.    Millinery  Co.  v.  Trust  Co.,  553. 

5.   :    Public  Policy.    The  defense  of  uftra  vire«  to  a  suit  against 

a  corporation  on  its  contract  is  rooted  in  public  i>olicy,  and  the 

Srotection  of  innocent  stockholders  of  great  financial  institutions 
emands  that  their  contracts  be  closely  scrutinized  for  the  pur- 
pose of  ascertaining  whether  or  not  they  had  power  to  make 
them.  The  defense  of  idtra  vires  is  bottomed  upon  a  wise  public 
policy  that  seeks  to  protect  the  stockholders  of  a  corporation  from 
contracts  and  business  undertakings  which  the  company  is  not 
authorized  by  the  law  to  make  or  engage  in.    lb. 

6.   :   Binding  on  Other  Party.    The  defense  of  tiZfra  rtres  made 

by  a  corporation  which  had  no  charter  power  to  enter  into  the  con- 
tract, is  not  unfair  to  the  other  party  to  the  contract,  because  h« 
is  chargeable  with  knowledge  of  its  limited  and  restricted  charter 
powers,  and  with  such  knowledge  he  entered  into  the  contract. 

lC  :     Ratification.    If  a  contract  is  tdtra  vires,  it  is  void, 

and  no  subsequent  act  of  the  corporation  by  way  of  ratifica- 
tion or  otherwise  can  breathe  life  into  it.     lb. 


:  Trust  Company:  Power  to  Promote  Another  Corpora- 
tion. A  trust  company,  organized  under  the  laws  of  Missouri, 
cannot  be  the  promoter  of  another  corporation,  or  enter  into 
a  contract  to  promote  another  corporation.    lb. 


9.   : : :  Power  to  Buy  and  Sell  Stocks.    Power 

given  to  a  trust  company  *'to  buy  and  sell  all  kinds  of  Govern- 
ment, State,  municipal  and  other  bonds  and  all  kinds  of  negotiable 
and  non-negotiable  pai)er,  stocks  or  other  investment  securities" 
is  not  power  to  promote  the  organization  of  another  corporation. 
The  power  to  "buy  and  sell"  means  the  power  to  .buy  and  sell 
in  the  ordinary  course  of  commercial  business.    lb. 

10.   :  Contract  Executed  by  One  Side:  Plea  Unavailing.  Where 

the  contract  by  a  trust  company  to  promote  a  mercantile  corpora- 
tion is  executed  by  said  corporation  only,  the  plea  of  ultra  vires 
by  the  trust  company,  in  a  suit  to  recover  secret  profits  made  by 
it  in  promoting  the  organization  of  the  other,  would  be  imavailin£ 
because  a  corporation  cannot  receive  money  to  do  a  thing  and 
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failing  to  do  it  keep  the  money.  But  that  is  not  the  point  de- 
cided in  this  case,  because  this  is  not  a  suit  upon  the  ultra  vires 
contract,  but  the  contract  is  only  evidentiary  to  show  the  re- 
lationship between  the  two  companies — this  being  a  suit  to  recover 
back  the  money  paid  under  the  contract.     lb. 

11.   :  Recovery  Back  of  Money  Paid.    If  as  a  fact  the  trust 

company  did  i>romote  the  organization  of  a  business  corpora- 
tion and  in  doing  so  did  wrongfully  make  a  secret  profit  of  a 
certain  sum  of  money,  the  trust  company  cannot  ordinarily 
plead  its  tUtra  vires  act  (the  act  of  promoting  the  organization 
of  another  corporation)  as  a  defense  to  a  suit  to  recover  those 
secret  gains.  But  whether  or  not  it  can  avail  itself  of  that  de- 
fense depends  upon  who  is  attempting  to  recover  the  money.     lb. 

12.   :    :    Innocent    Stockholder.    None    but    innocent 

stockholders  can,  in  the  name  of  the  corporation  promoted  by 
a  trust  company,  sue  for  and  recover  in  an  action  for  alleged 
secret  profits  made  by  the  trust  company  in  promoting  the  or- 
ganization of  the  corporation.  Those  stockholders  who  paid 
only  thirty-five  per  cent  of  the  face  value  of  stock  issued  as 
fuU-paid,  and  who  knew  that  the  trust  company  received  its 
stock  on  the  same  basis,  cannot  either  themselves  sue,  or  use 
the  corporate  name  to  sue,  the  trust  company  for  secret  profits 
made  out  of  the  stock  issued  to  it.  And  in  actions  for  tne  re- 
covery of  secret  profits  from  promoters,  the  right  of  the  corpora- 
tion to  sue,  where  the  action  is  brought  in  its  name,  is  no  greater 
than  the  rights  of  the  stockholders  for  whose  benefit  the  suit  is 
prosecuted;  and  the  position  of  a  stockholder,  with  Imowledge  of 
the  facts  at  the  time  he  acquired  his  stock,  is  not  different  from 
the  position  of  a  creditor  having  knowledge  of  the  facts.     lb. 

13.   :    :    :    Transferee.    Stockholders    who    aid 

and  participate  in  the  issue  of  paid-up  stock  given  to  a  trust 
company  as  a  bonus  for  promoting  the  corporatiouj  and  by  it 
sold  at  a  secret  profit,  or  who  aid  and  participate  m  the  issue 
and  sale  of  full-paid  stock  at  thirty-five  per  cent  of  its  face  value, 
having  knowledge  of  those  facts,  and  the  transferee  of  such  stock 
with  full  knowledge  of  the  facts,  cannot  afterwards  complain 
of  the  transaction,  either  in  their  own  behalf  as  stockholders  or 
creditors  or  in  behalf  of  the  corporation.  The  stockholder  is 
bound  by  the  participation  or  acquiescence,  and  the  transferee 
with  knowledge  has  no  greater  rights  than  the  transferer.     lb. 

14.   :  Stockholder:  Borrowing  Money  to  Pay  for  Stock.  Where 

a  stockholder  of  a  mercantile  corporation  borrowed  money  from 
a  trust  company  to  pay  for  his  stock,  and  instead  of  using  it  for 
that  purpose  turned  it  back  to  the  trust  company,  the  trust  com- 
pany is  not  liable  to  the  corporation  for  such  money,  even  though 
the  trust  company  had  been  the  promoter  of  the  corporation.  It 
was  the  stockholder's  money,  and  he  could  do  what  he  pleased  with 
it,  and  the  fact  that  the  trust  company  got  it  does  not  render  it 
liable  to  the  corporation.     lb. 

15.  Sale:  Contract  for  Stock  or  Real  Estate.  A  contract  for  the 
sale  of  "Catherine  Lead  Company  stock  to  the  amount  of  at  least 
sixty  i>er  cent,  on  a  basis  of  50,000  shares,  par  value  ten  dol- 
lars per  share.  Total  number  of  acres  in  fee  about  1560.  Good 
miU,  tram  and  other  improvements  valued  at  about  $60,000. 
The  price  and  terms  for  the  next  sixty  days  will  be  on  a  basis 
of  six  per  share — par  value  $10  per  share,"  and  si^^ied  by  the 
president  of  the  company  in  his  individual  capacity,  is  a  contract 
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for  the  sale  of  stock,  and  not  for  the  sale  of  the  real  estate  of  the 
corporation;  and  if  the  person  to  whom  the  letter  was  addressed 
sold  the  mine,  he  is  not  entitled  under  the  contract  to  oommia- 
sions.     Investment  Co.  v.  heiA  Co.,  721. 

COUNTY  SURVEYOR. 

1.  Office  Rent  Where  the  ooimty  surveyor  sues  the  county  for 
the  rental  value  of  a  room  in  his  private  residence  and  for  a  t^e- 
phone  installed  in  said  office,  and  the  case  is  submitted  on  tiie 
theory  that  it  was  the  duty  of  the  county  court  to  provide  office 
room  and  a  telephone  for  the  conduct  of  his  official  business, 
without  a  request  on  his  part,  and  if  it  failed  to  do  so  he  could 
recover  the  reasonable  value  of  the  room  and  telephone  used  in 
the  conduct  of  his  official  business  a  verdict  for  the  coimty  is  an 
end  to  his  claim,  there  being  evidence  that  the  room  in  his  private 
residence  and  the  telephone  were  used  for  private  purposes,  and 
that  he  could  have  had  an  office  in  the  court  house  had  he  de- 
sired it.    Beauchamp  v.  Pike  County,  529. 

d.  Instructions:  Alternative  ^^ew.  It  is  not  error  to  give  instnio- 
tions  for  defendant  that  present  a  mere  alternative  view  of  the 
evidence  submitted  by  the  instructions  given  for  plaintiff.    lb. 

3. :  Records  of  Surveys.    An  instruction  telling  the  jury 

that  the  book  of  the  "record  of  sinrveys"  should  be  deposited 
in  the  recorder's  office  and  subject  to  public  inspection  is  a  cor- 
rect statement  of  the  law.     lb. 

COURTS. 

1.  Technical  Rules.    Technical  rules  are  often  established  by  ex- 

gress  statute,  and  courts  cannot  esca^  them,  even  if  they  would, 
ut  comics  disregard  and  brush  aside  any  mere  tedmicalify, 
not  established  by  statute,  whose  only  office  is  to  bar  an  inveeo- 
gation  into  the  merits  of  a  cause.  Kane  v.  Railroad,  13. 

2.  Contempt:  True  as  to  Another  Judge.  A  contemptuous  and 
untrue  publication  made  of  and  concerning  the  judge  of  one 
division  of  the  circuit  coiurt  does  not  become  less  so  because 
true  of  the  judge  of  another  division.  Besides,  in  this  case  the 
contemptuoiis  charge  was  not  true  of  the  judge  of  the  other 
division.    Ex  parte  Nelson,  63. 

3.  Powers  of  County  Courts:  Notice  of  Limitation.  County  courts 
are  not  general  agents  of  their  counties.  They  are  courts  of 
limited  jurisdictions,  with  powers  defined  and  limited  by  the 
statutes,  which  constitute  their  warrant  of  authority,  and  when 
they  act  outside  of  or  in  excess  of  their  statutory  authority,  their 
acts  are  null  and  void;  and  all  persons  dealing  with  them,  when 
they  essay  to  act  as  agents  of  their  respective  counties,  are  bound 
to  take  notice  of  their  powers.  The  county  courts  of  Butler 
and  the  other  nine  counties  named  in  the  Acts  of  1851 ,  1853  and  1855, 
were  by  those  express  statutes  restricted  from  selling  the  swamp 
lands  lying  therem  for  less  than  one  dollar  an  acre,  and  a  deed 
bv  a  commissioner,  appointed  by  the  county  court,  made  in 
November,  1867,  which  recited  a  consideration  of  fifty  bents 
an  acre,  was  null  and  void,  and  all  persons  who  claim  from  the 

guntee  therein,  whether  bv  conveyance  or  as  heirs  under  tiie 
w  of  descents  and  distribution,  are  bound  with  notice  that 
Buch  deed  was  void.  [Distinguishing  Simpson  v.  Stoddard  County, 
173  Mo.  421,  interpreting  Act  of  March  27.  1868,  Laws  1868, 
p.  68,  and  Act  of  March  10,  1869,  Laws  1869,  p.  66.)  Bayless 
V.  Gibbs,  492. 
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1.  Evidence:  Experiments  Made  Out  of  Court:  Gun  Shells: 
Penetrating  Force  When  Exploded  in  Burning  Building.  A 
non-expert  witness  should  not  be  permitted  to  testify  to  the 
results  of  experiments  made  out  of  court,  but  a  witness  who  is 
an  expert  and  has  made  experiments  under  conditions  and  cir- 
cumstances as  nearly  similar  as  possible  to  those  in  the  con- 
crete case  may  be  permitted  to  state  the  result  of  his  experiments 
made  out  of  court.  But  evidence  based  on  experiments  should 
be  received  with  the  g^^eatest  caution,  and  unless  the  experiments 
are  shown  to  have  been  made  under  essentially  the  same  condi- 
tions, they  not  only  tend  to  confuse  and  mislead  the  jury,  but 
are  prejuaicial.  Defendant  was  on  trial,  for  murdering  his  wife. 
The  State's  theory  was  that  he  had  shot  her  with  a  shot  gun, 
in  their  own  house  in  the  night  time,  and  set  fire  to  the  house 
to  bmm  up  her  body  and  conceal  his  crime.  After  the  fire  the 
charred  trunk  of  her  body  was  buried,  and  six  days  lat;er  exhumed, 
and  an  examination  showed  shot  had  entered  the  regions  about 
the  heart.  In  the  house,  near  where  the  wife's  body  was,  was  a 
large  earthen  chum,  in  which  were  twelve  or  fifteen  himdred 
shells,  and  as  the  house  burned  frequent  reports,  as  of  gunshots 
and  a  sham  battle,  were  heard  by  the  neighbors  who  had  gathered 
at  the  scene.  Nimierous  witnesses,  who  are  not  shown  to  be 
experts,  testified  that  they  had  often  thrown  shells  into  fires, 
and  that  they  did  not  explode  when  unconfined  and  had  no  pene- 
trating force.  None  of  them  testified  that  the  shells  with  which 
they  experimented  were  identical  or  reasonably  similar  to  those 
in  the  earthen  chum,  or  even  proximately  similar  as  to  metal 
or  paper  or  quantity  of  powder  or  size  of  shot.  Held^  that  the 
testimony  was  inadmissible  and  prejudicial  error.  And  a  like 
ruling  is  made  as  to  experiments  as  to  the  explosive  effect  of  coal 
oil  if  confined  in  a  can  and  left  in  a  burning  building.  State  v. 
Bass.   107. 

2.    :  Motive:  Remote  Difficulty.     Testimony  that  ten  montns 

prior  to  his  wife's  death,  there  was  a  temporary  estrangement 
oetween  defendant  and  his  wife,  and  he  said,  during  that  estrange- 
ment, that  unless  his  wife  consented  for  him  to  see  his  childrep 
he  would  "get  a  gun  and  go  and  see  them,"  does  not,  on  account 
of  its  remoteness  and  the  fact  that  soon  thereafter  he  and  his 
wife  were  reconciled  and  lived  peaceably  afterwards,  tend  to  es- 
tablish a  motive  for  shooting  her  with  a  shot  gun.     lb. 

3.  Sufficiency  of  Evidence :  Weight:  Appellate  Practice.  The  rule 
sometimes  stated  that  the  Supreme  Court  will  not  weigh  the 
evidence  in  a  law  case,  that  It  is  for  the  jury  to  weigh  the  evi- 
dence, is  too  general.  'The  true  rule  is  that  where  there  is  a  con- 
flict between  the  material  testimony,  the  appellate  court  will 
not  undertake  to  decide  which  is  of  the  greater  probative  force, 
because  it  is  the  exclusive  province  of  the  jury  to  pass  upon 
the  credibihty  of  a  witness  in  such  a  case;  but  where  the  appellate 
court  finds  ui>on  an  analysis  of  the  testimony,  which  it  must 
needs  make  in  every  case,  that  there  is  an  absence  of  substantial 
evidence  to  convict,  it  becomes  the  exclusive  duty  of  the  court 
to  reverse  the  judgment.     lb. 

4.    :  Corpus  Delicti.    To  establish  the  corpus   delicti   there 

must  be  substantisd  proof  that  deceased  died  from  a  wound  un- 
lawfully inflicted  by  defendant.  Both  the  criminal  act  and 
ti^e  agency  of  defendant  must  be  shown.  And  in  this  case  the 
evidence  does  not  establish  either.     lb. 
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5.   :    :    Proof  of  Motiye  Necessary.    Where  the  cor- 

pus  delicti  has  not  been  fuUy  proved,  proof  of  lack  of  motive 
IS  permissible,  as  tending  to  lessen  the  force  of  whatever  of  proof 
may  have  been  made  of  the  corpus  delicti;  and  where  there  ia 
at  most  only  imsatisfaotory  proof  that  deceased  was  shot,  and 
none  that  defendant  shot  her,  proof  of  motive  becomes  material 
to  establish  defendant's  guilty  agency.  And  in  this  case  there 
is  no  proof  of  motive.     State  v.  Bass,  107. 

6.   :  :  Running   Away   from    Scene.    The   fact   that 

defendant,  when  he  discovered  the  upper  part  of  the  house  on 
fire,  ran  away  and  shouted  to  the  neighbors  that  his  house  was 
on  fire,  her  dead  body  being  in  that  upper  part  when  the  neigh- 
bors came,  is  not  a  circumstance  sufficient  to  indicate  he  is  guiltv 
of  murder.  It  may  indicate  a  lack  of  manhood  and  a  selfish 
fear  that  led  him  to  abandon  her  and  save  himself,  but  it  does 
not  indicate  that  he  shot  her  before  leaving.  It  would  be  oonjeo- 
ture  to  base  a  conviction  of  murder  upon  such  a  circumstance. 
And  when  the  dullness  of  intellect  and  habits  of  life  of  defendant 
are  considered,  it  does  not  indicate  an  abnormal  propensity.     lb. 


7.  :  Insufficient.  The  evidence  in  this  case  is  held  insuffi- 
cient to  support  a  verdict  of  guilty  of  any  degree  of  homicide 
and  defendant  is  discharged.    lb. 

8.  Information:  "Upon  His  Oath."  The  phrase  "upon  his  oath,*' 
as  used  in  the  information,  is  synonymous  with  upon  his  offi- 
cial oath"  or  "oath  of  office."    State  v.  White,  178. 

9.   :    Acsistant    Prosecuting    Attorney    in    Jackson    Cotmty 

May  Sign  and  Swear  To.  Under  Sec.  10738b,  Laws  1911,  p. 
393,  an  assistant  prosecuting  attorney  in  Jackson  coujity  has 
power  to  sign  and  swear  to  an  information  as  such  assistant.     lb. 

10.  Evidence:  Conspiracy:  Involving  Husband  of  Prosecuting 
Witness.  Evidence  upon  the  (question  whether  the  prosecuting 
witness's  husband  had  been  discharged  from  employment  with 
a  detective  agencjr  for  dnmkenness  or  misconduct,  is  not  ad- 
missible on  the  trial  of  defendant  for  robbing  the  prosecuting 
witness  of  her  handbag  and  its  contents,  but  evidence  as  to  a 
conspiracy  between  the  prosecuting  witness  and  her  husband, 
through  which,  by  making  a  tool  of  defendant,  the  husband 
might  regain  his  position  with  the  detective  agency,  was  admis- 
sible, and  the  defendant  cannot  complain  of  the  trial  court's 
ruling  in  accordance  with  the  foTegoing  statements.     lb. 

11.   :  r-:   Cross-Examination.    Evidence  as  to  whether 

the  husband  of  the  prosecuting  witness  had  been  trying  to  secure 
employment  from  the  city,  or  when  he  was  last  employed  by  any- 
one, or  how  long  he  had  been  working  for  himself,  was  not  ma- 
terial to  the  issues  in  a  prosecution  of  defendant  for  robbing  the 
prosecuting  witness  of  her  handbag  and  its  contents,  nor  was 
It  error,  upon  cross-examination,  for  the  court  to  sustain  an  ob- 
jection to  an  inquiry  as  to  where  she  got  the  jewelry  which  she 
carried  in  the  bag.    lb. 

12.  :  Exceptions:  Appeal.  Where  the  comrt  sustained  de- 
fendant's objections  to  certain  questions  asked  of  some  of  the 
witnesses  by  the  prosecuting  attorney,  and  struck  out  the  an- 
swers, after  which  defendant  made  no  further  request  or  objec- 
tion, there  is  no  matter  of  exception  for  the  SuprtBme  Court  to 
review.     lb. 
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13.   :  Verdict:  Appeal.    Where  there  is  substantial  evidence 

to  support  a  verdict,  the  judgment  will  not  be  set  aside  on  ap- 
peal,   lb. 

CURATOR.    See  Parties  to  Actions. 

DAMAGES. 

1.  Pleading:  No  Cause  of  Action:  Jurisdictional  Matter.  A 
petition  that  states  no  cause  of  action  at  all  presents  a  defect 
m  its  nature  jurisdictional,  and  its  fatality  may  be  raised  in 
any  court  at  any  stage  of  the  case.  And  a  petition,  filed  in 
April  charging  that  pkdntiff's  husband  was  killed  as  the  result 
of  defendant's  negligence  in  the  prior  June,  and  asking  for  the 
statutory  penalty,  is  such  a  petition.    Chandler  v.  Railroad,  592. 

2.  Negligence:  Death  of  Husband:  Suit  by  Widow  Nine  Months 
Later:  No  Cause  of  Action.  A  petition,  filed  by  a  widow  as  i>lain- 
as  in  April,  in  which  she  sues  a  railroad  company  and  its  engineer 
for  the  negligent  killing  of  her  husband  in  the  prior  month  of 
June,  under  uie  statute  which  declares  that  the  individual  or  cor- 
poration guilty  of  certain  negligent  acts  resulting  in  death,  shall 
forfeit  and  pay  as  a  penalty  a  sum  not  less  than  $2000  and  not 
exceeding  $10,000,  which  may  be  recovered,  "first,  by  the  hus- 
band or  wife  of  deceased;  or,  second,  if  there  be  no  husband  or 
wife,  or  he  or  she  fails  to  sue  within  six  months  after  such  death, 
then  by  the  minor  child  or  children  of  deceased,"  is  fatally  de- 
fective, because  the  suit  was  not  brought  within  six  months;  for 
the  rule  of  the  law  is  that  where  a  statute  creates  a  new  right 
and  ^oes  on  to  prescribe  the  means  of  acauiring  it,  the  statutory 
plan  is  exclusive,  and  parties  are  confined  to  the  statutory  rem- 
edy. In  such  statutory  actions,  the  party  suing  must  bring  him- 
seir  strictly  within  the  statutory  reqmrements  necessary  to  confer 
tjbe  right,  and  this  must  appear  in  his  petition;  otherwise,  it  shows 
no  cause  of  action.     lb. 

3.  Negligence:  Engineer:  Obeying  Signals.  An  engineer  in 
charge  of  a  switch  engine,  making  up  a  freight  train  in  the  rail- 
road yards,  who,  under  the  immediate  supervision  of  a  switch 
foreman  and  other  switchmen's  orders  and  not  otherwise,  knew 
nothing  of  the  exposed  situation  of  the  switchman  of  another 
road,  who,  many  car-lengths  from  the  engine,  while  coupling  Hie 
air  hose  next  to  the  caboose,  was  killed,  when  the  cars  were 
"kicked"  back  in  obedience  to  signals,  is  not  liable  for  said  switch- 
man's death.     lb. 

DEFINITIONS. 

Malice:  Wrongful  Definition.  An  instruction  in  a  slander  suit  which 
tells  the  jury  that  malice  means  that  defendant  was  actuated  by 
motives  of  personal  spite  and  ill  will  towards  plaintiff,  is  erroneous. 
It  is  not  necessary  to  show  personal  malice,  but  1^^  malice, 
which  means  that  the  words  were  wilfully  and  intentionally  ut- 
tered, without  just  cause  or  excuse,  must  be  shown.  Peak  v. 
Taubman,  390. 

DEMURRER. 
1.    Evidence  Considered.     In  passing  upon  defendant's  demurrer  to 

Slaintiff's  evidence,   testimony  introduced  by  defendant  must  be 
isregllrded,  and  onl^  such  evidence  should  be  considered  as  tends- 
to  make  a  prima-facie  case  for  plaintiff,  and  the  demurrer  admits 
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every  fact  which  the  jiury  might  reasonably  infer  from  the  testi- 
mony, facts  and  circumstances  given  in  evidence.  Peak  v.  Taub- 
man,  390. 

2.  Slander.  Testimony  that  defendant  had  said  plaintiff,  naming 
him,  had  forged  certain  checks,  that  defendant  had  brought  up 
the  matter  himself,  and  said  that  plaintiff  had  done  the  foiging, 
is  suf&cient  to  make  out  a  prima-facie  case  for  plaintiff.  The 
languaee  is  clearly  slanderous,  and  authorized  the  court  to  over^ 
rule  a  demiurer  to  plaintiff's  case.     lb. 

3.    :  By  Indirection.     Testimony  by  a  former  employee  of 

the  bank  that  he  and  its  president  examined  the  forged  checks 
and  the  books  and  compared  the  handwriting  on  both,  and  the 
president  said  the  bank  had  been  robbed  or  was  being  robbed  and 
Dy  some  one  working  in  the  bank  on  the  books,  and  that  the 
writing  on  the  checks  and  the  writing  in  the  books  were  done  by 
the  same  person,  and  there  is  evidence  from  which  it  may  be  in- 
ferred that  he  meant  that  the  handwriting  was  plaintiff's,  was 
likewise  sufficient  evidence  to  establish  a  prima-facie  case  for 
plaintiff  of  his  allegation  that  defendant  had  charged  him  with 
forging  the  checks.     lb. 

4.  :  Variance.  Nor  was  there  a  variance  between  the  al- 
legation charging  that  by  the  slanderous  words  defendant  meant 
to  charge  plaint^  with  forgenr,  and  the  proof.  For  it  is  perfectly 
plain,  when  the  testimony  of  the  witness  that  defendant,  when 
they  were  examining  the  forged  checks  and  comparing  the  hand- 
writing on  them  with  that  on  the  books,  said  the  bank  was  being 
robbed,  he  meant  the  robbery  had  been  perpetrated  by  means  <^ 
the  forged  checks.     lb. 

5.  For  Failure  to  State  Facts  Constituting  Valid  Defense: 
Overruled  if  Any  Defense  Stated:  Record  Proper.  A 
general  demurrer  going  to  the  whole  case  is  a  part  of  the  record 
proper,  but  whether  a  demurrer  to  one  paragraph  of  an  answer 
IS  a  paxt  of  such  record  is  a  matter  of  doubt  not  decided,  because, 
even  assuming  that  it  is,  where,  as  in  this  case,  plaintiff  filed  a 
demiurer  to  paragraph  one  of  defendants'  answer  on  the  ground 
that  it  did  not  state  sufficient  facts  and  in  reality  a  part  of  para- 
graph one  did  state  facts  constituting  a  defense,  tne  demurrer 
was  rightly  overruled.  Whenever  the  answer,  or  that  portion 
at  which  the  demurrer  is  pointed,  does  state  facts  which  would 
constitute  a  valid  defense  in  whole  or  in  part,  the  demurrer  should 
be  overruled,  notwithstanding  there  may  be  some  parts  of  the 
pleading  attacked  which  would  be  demurrable.  Interstate  Ry. 
V.  Raikoad,  707. 

6.  Overruled:   Proceedings   at   Trial   Not   Preserved   for   Review. 
I        Error  is  not  to  be  presumed;  and  even  assuming  that  the  trial 

court  erred  in  overruling  plaintiff's  demurrer  to  paragraph  one 
of  defendants'  answer,  ^et  plaintiff  had  left  to  it  a  sufficient 
way  to  maintain  its  point  by  objecting  to  anv  evidence  which 
might  be  offered  by  defendiuits  m  support  of  that  paragraph, 
and  where  those  matters  are  not  properly  preserved  for  review, 
and  the  judgment  was  general,  the  Supreme  Court  is  precluded 
.from  considering  the  sufficiency  of  the  paragraph  in  question 
to  state  a  defense.     lb. 
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DESCENTS  AND  DISTRIBUTIONS. 

Heirship:  Question  of  Fact:  Substantial  Evidence,  xae  question 
of  whether  plaintiff  is  the  only  heir  at  law  of  the  patentee,  or 
whether  he  is  an  heir  at  all,  is  one  of  faot,  and  if  tnere  is  sub- 
stantial evidence  to  support  the  finding  of  the  court  sitting  as  a 
jury,  that  finding  will  not  be  disturbed  on  appeal,  even  though  it 
IS  based  wholly  on  plaintiff's  testimony,  since  the  credibiHty  of  a 
witness  is  for  the  tners  of  the  facts.    WiUiams  v.  Sands,  147. 

DIVORCE. 

1.  Contempt:  In  Reference  to  Case  Pending.  A  dismissal  of  a 
divorce  suit  upon  condition  that  defendant  pay  the  fees  allowed 
plaintiff's  attorneys,  is  a  conditional  dismissal,  and  is  a  case  pend- 
ing if  concerning  the  act  of  the  court  in  dismissing  it  defendant 
publishes  a  contemptuous  article.     Ex  parte  Nelson,  63. 

J.  Alienation  of  Affections:  Effect  of  Statute.  The  alienation  o^ 
the  wife's  affections  is  a  tortious  act  of  some  third  person  against 
the  rights  of  the  husband,  and  his  right  to  sue  is  one  which  must 
arise  while  the  marital  relation  exists,  but  it  is  not  a  right 
which  grows  out  of  the  marital  relation,  and  is  not  one  of  the 
forfeited  rights  mentioned  in  Sec.  2378,  R.  S.  1909,  declaring  that 
"in  all  cases  of  divorce  from  the  bonds  of  matrimony,  the  guilty 
party  shall  forfeit  all  rights  and  claims  under  and  by  virtue  of  the 
marriage."  The  "rights  and  claims"  mentioned  in  that  statute 
are  rights  and  claims  between  husband  and  wife  which  spring  up  by 
reason  of  the  marriage,  and  do  not  include  tortious  acts  of  tnird 
parties  towards  either  during  the  existence  of  the  marriage  relation. 
DeFord  v.  Johnson,  244. 

3. :  Bar  to  Right  of  Injured  Party  to  Sue.    The  obtaining  of  a 

divorce  by  the  wife  does  not  bar  the  right  of  the  husband  to  main- 
tain a  personal  action  against  a  third  party  for  the  tortious  act  of 
alienatm^  her  affections  committed  during  the  existence  of  the  mar- 
ital relation.  The  husband  cannot  recover  for  defendant's  con- 
duct towards  his  wife  after  she  obtained  a  divorce;  but  for  all  his 
tortious  acts  toward  the  wife  committed  while  the  marriage  rela- 
tion existed  defendant  is  liable,  and  the  decree  in  the  divorce  suit, 
obtained  by  the  wife,  even  though  obtained  for  the  fault  of  the 
husband,  is  no  bar  to  the  husband's  suit  for  alienation.     lb. 

EASEMENT. 

Railroad:  Easement  Over  Tracks:  Obstruction:  Condition  Sub- 
sequent. Where  a  railroad  company  by  deed  sold  to  a  brick  com- 
'  pany  certain  property  and  "permission  to  cross  over  its  railroad 
tracks,  at  or  near  Scanlon  avenue,  with  the  privilege  to  drive  over 
its  land  lying  between  Fyler  avenue  and  Scanlon  avenue,  until 
such  time  as  a  street  or  highway  may  be  established  and  opened 
in  that  vicinity  across  its  railroad,  thereby  giving  and  securmg  to 
said  brick  company  as  direct  and  convenient  ingress  and  egress  to 
and  from  the  property  hereby  conveyed  as  is  hereby  granted,"  it 
could  not  obstruct  said  easement  by  fencing  its  tracks  until  a  street 
or  highway  was  established  and  opened  in  the  vicinity,  and  a  street 
which  secured  to  the  brick  company  "as  direct  and  convenient  in- 
gress and  egress"  to  and  from  its  property  as  the  right  of  way  con- 
veyed; and  the  construction  of  a  bridge  over  its  tracks  at  Fyler 
avenue,  which  required  the  brick  company  to  travel  about  eight 
hundred  feet  further  in  hauling  its  brick  to  market,  was  not  a 
compliance  with  the  subsequent  condition.  The  construction  of 
an  elevated  bridge  is  not  equivalent  to  the  establishing  and  open- 
ing of  a  street.  Nor  is  the  longer  route,  with  a  steeper  grade,  **as 
direct  and  convenient."    Press  Brick  Co.  v.  Railroad,  606. 
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EJECTMENT. 

1.  Improyements:  Independent  Action.  When  a  defendant 
in  ejectment  does  not  claim  title  from  or  through  the 
plaintiff,  his  action  for  improvements  placed  on  the  land  oy  him 
m  fifood  faith  in  the  belief  that  he  was  the  owner  thereof,  must  be 
ana  is  an  independent  action,  but  is  ancillary  to  the  ejectment 
action.  In  such  case  the  value  of  the  improvements  cannot  be 
adjudicated  in  the  ejectment  suit  proper,  but  must  be  ascertained 
in  a  suit  imder  the  statute,  but  must  be  brought  in  the  same  court. 
8tate  ex  rel.  v.  Foard,  51. 

2.    :  :  Injunction  Without  Bond.    Ordinarily  the  court 

has  no  jurisdiction  to  grant  an  injunction  unless  the  statute 
exacting  a  bond  (8ec.  2522,  R.  S.  1909)  is  compHed  with.  But  an 
injunction  bond  is  not  a  condition  precedent  to  the  granting:  of  a 
restraining  order  by  the  circuit  court  enjoining  the  successful 
plaintiff  in  ejectment  from  taking  possession  of  the  premise 
adjudged  to  belong  to  him  until  the  value  of  the  improvements 
placed  thereon  by  defendant  are  adjudicated.  The  injunction 
provided  for  by  section  2403  of  the  Ejectment  Statute  is  not  an 
mjunction  within  the  meaning  of  section  2522  of  the  Injunction 
Act.  It  is  of  the  nature  of  a  stay  of  the  writ  of  restitution.  While 
the  suit  for  improvements  is  an  independent  one,  yet  it  must 
be  brought  in  the  same  court  in  which  the  ejectment  action  was 
tried,  and  is  ancillary  to  that  action,  and  what  is  styled  *'an  in- 
junction" by  section  2403  is  in  effect  a  stay  of  execution  under  the 
ejectment  judgment  until  the  value  of  the  improvements  are 
adjudicatea,  and  of  course  the  court  can  without  bond  stay  a  writ 
of  restitution.    lb. 

3.  Common  Source:  Idem  Sonans.  Where  both  plaintiff  and 
defendant  claim  under  a  common  source  of  title,  in  a  suit,  in  the 
first  count  of  the  petition  one  to  quiet  title,  and  in  the  second  an 
action  in  ejectment,  plaintiff  claiming  as  heir  of  Sylvester  H.  W^il- 
liams,  under  a  patent  issued  to  Sylvestus  H.  Williams,  and  de- 
fendants claiming  under  a  tax  deed  conveying  the  interest  of 
Sylvester  H.  WilBams  and  based  on  a  tax  sale  m  pursuance  to  a 
suit  against  and  publication  to  Sylvastus  H.  Williams,  founded 
on  a  tax  bill  against  S.  H.  WiUiams,  the  rule  of  idem  sonam  has 
nothing  to  do  with  the  case.  Both  parties  claim  under  a  common 
source,  and  where  that  is  the  case,  whether  the  suit  be  one  at  law  to 
<]^uiet  title  or  in  ejectment,  the  only  question  is,  who  has  the  better 
title  from  that  common  source?     Williams  v.  Sands,  147. 

4.  Heirship:  Question  of  Fact:  Substantial  Evidence.  The 
question  of  whether  plaintiff  is  the  only  heir  at  law  of  the  patentee, 
or  whether  he  is  an  heir  at  all,  is  one  of  fact,  and  if  there  is  sub- 
stantial evidence  to  support  the  finding  of  the  court  sitting  as  a 
jury,  that  finding  will  not  be  disturbed  on  appeal,  even  though  it 
is  based  wholly  on  plaintiff's  testimony,  since  the  credibiUty  of  a 
witness  is  for  the  triers  of  the  facts.     lb. 

5.  Tax  Deed:  Prima  Facie  Valid:  Rebuttal  by  Record.  A  tax 
deed,  in  the  usual  form  and  purporting  to  convey  the  interest 
of  the  common  source  of  title*  is  prima  facie  valid;  yet  its  prima 
facie  validity  may  be  rebutted  by  the  introduction  in  evidence  of 
the  papers  and  proceedings  in  the  tax  suit,  and  if  an  inspection 
of  them  estabUshes  the  invalidity  of  the  tax  judgment,  the  sneriff^s 
deed  founded  thereon  will  also  be  held  to  be  invalid  and  void  and 
as  conveying  no  interest,     lb. 

6.  :  :  Premature  Non  Est  Return:  Order  of  Publi- 
cation. A  return  issued  November  16th  and  made  returnable 
*'on  the  first  Tuesday  after  the  first  Monday  in  December,"  and 
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EJECTMENT.— Continued 

returned  non  eat  inventus  on  the  23d  of  November,  is  prematurely 
returned,  and  an  order  of  publication  made  at  the  December  term 
and  on  the  21st  day  of  February,  is  void.  If  the  sheriff  is  unable 
to  find  the  defendant  and  obtain  service,  it  is  his  duty  to  retain 
the  writ  and  not  make  non  est  return  until  the  retium  day;  and  an 
order  of  publication  based  on  a  premature  non  est  in*'>rUus  return 
is  void,  and  in  oons^uence  the  judgnient  is  void,  and  the  tax  sale 
and  sheriff's  deed  made  imder  such  a  judgment  is  invalid.    lb. 

7.  Laches:  Suit  to  Quiet  Title:  Paying  Taxes.  The  application 
of  the  doctrine  of  laches  is  bottomed  on  the  theory  that  the  acts 
of  plaintiff  have  so  misled  defendant  to  his  injurv^  or  so  induoed 
ana  lured  him  to  make  expenditures,  or  have  put  mm  in  such  atti- 
tude towards  the  subject-matter,  that  it  would  be  inequitable  and 
unconscionable  to  permit  plaintiff  to  recover.  But  where  de- 
fendants bought  the  land  at  a  void  tax  sale  in  1898  founded  on  a 
suit  against  i^aintiff's  father,  and  entered  into  possession  and  paid 
taxes  until  plaintiff's  suit  to  quiet  title  and  in  ejectment  was 
brought  in  1908;  and  where  plaintiff's  father  did  not  die  until  1905 
and  m  1903  plaintiff,  who  did  not  live  in  the  county,  incidentally 
met  one  of  the  defendants,  and  said  he  would  like  to  have  the  land 
back,  as  his  mother's  money  had  paid  for  it,  and  was  willing  to  pay 
defendants  what  it  had  cost  them,  and  said  defendant  said  tney 
had  bought  it  in  good  faith  and  paid  the  taxes  and  it  would  not 
suit  them  to  surrender  it  to  plaintiff,  and  plaintiff  thereupon  said 
he  had  "found  some  little  irr^ularity  in  the  title,"  there  is  no 
element  of  laches  in  the  case.     Id. 


8.   : :  Making  Improvements.    Where  defendants,  five 

or  six  years  after  they  bought  the  land  at  a  tax  sale,  made  a  lease 
to  a  miner,  who  put  up  a  residence  on  it  to  be  used  by  him  while 
prospecting  for  minerals,  under  an  agreement  that  the  house  was 
to  be  removed  if  the  tenant  did  not  purchase  the  land,  and  in  order 
to  obtain  money  to  build  the  house  he  procured  defendants  to  be- 
come sureties  on  his  notes  and  secured  tnem  by  a  chattel  mortgage 
on  the  improvements,  and  later  settled  the  notes  and  obtained  a 
release  o^  the  mortgage  by  executing  a  bill  of  sale  of  the  improve- 
ments to  defendants,  the  circimistances  are  such  as  to  furnish  no 
basis  for  an  application  of  the  doctrine  of  laches.     lb. 

9.  Tax  Sale:  Suit  Within  Three  Years.  Section  11506a,  Re- 
vised Statutes  1909,  requiring  suit  to  be  brought  within  three 
years  from  the  time  of  recording  the  tax  deed,  applies  only  to 
tax  deeds  fair  upon  their  face  and  issued  pursuant  to  the  Revenue 
Act  of  1872,  and  it  does  not  apply  to  a  tax  deed  issued  in  pur- 
suance to  a  void  judgment  for  taxes.     lb. 

10.   :  Recovery  of  Taxes.     In  a  suit,  which  in  one  count  is 

to  quiet  title,  and  in  another  is  ejectment,  defendants,  who 
claim  title  under  a  void  tax  deed  made  in  1898,  cannot  recover 
the  money  laid  out  by  them  for  taxes.  Those  who  paid  taxes 
on  lands  purchased  by  them  prior  to  the  Act  of  1903  are  not 
permitted  to  recover  any  such  taxes  in  a  suit  at  law,  and  that 
act  had  no  retrospective  operation  and  does  not  apply  to  any 
sales  of  land  for  taxes  made  prior  to  the  time  it  took  effect.     lb. 

11.   :  :  Improvements:  Equitable  Relief.     In  an  action 

at  law  wherein  defendants'  tax  deed  made  prior  to  1903  is  held  to 
be  void,  defendants,  although  they  put  into  their  answer  a  plea 
for  equitable  relief,  cannot  recover  taxes,  interest  and  purchase  price 
paid  Dy  them.  If  the  petition  is  one  in  equity  for  relief  from  a 
void  or  voidable  sale  of  land  for  taxes,  made  prior  to  the  enactment 
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of  the  Act  of  1903,  defendants  then,  if  they  lose  the  land,  can 
recover  back  the  purchase  price  and  interest,  and  possibly,  under 
certain  circumstances,  the  value  of  the  improvements,  not  by 
reason  of  that  or  other  statute,  but  because  of  the  principle  that 
plaintiff  must  do  equity  before  he  can  have  equity;  but  in  a  oold 
action  at  law,  defendants  cannot  recover  the  purchase  price,  in- 
terest and  taxes  paid.  But  where  the  suit  is  ejectment,  this  rule 
does  not  bar  them  from  bringing  another  suit  under  Sec.  2401, 
R.  8. 1909,  to  recover  the  value  of  the  improvements  made  by  them 
in  good  faith.     Williams  v.  Sands,  147. 

12.  APPEAL:  No  Cause  of  Action:  Reversal:  On  One  Point  Only. 
Where  the  petition  states  a  cause  of  action  in  all  resi)ects  except 
that  it  omits  one  material  allegation  and  a  judgment  has  been 
rendered  for  plaintiff,  the  appellate  court,  where  occasion  demands, 
may,  in  an  equity  case,  in  which  a  jury  fiUs  no  office  of  substance, 
reverse  the  judgment  on  one  point  only,  and  send  the  cause  down 
for  a  rehearing  on  an  amended  petition  on  that  sole  issue.  But 
such  a  reversal  is  not  allowable  in  a  case  at  law;  for  a  law  case  ia 
triable  before  a  jmy,  and  when  it  is  sent  down  for  a  retrial  it  ia 
to  be  tried  on  questions  of  fact  before  another  jury.  So  that  where 
plaintiff,  nine  months  after  her  husband's  death,  sued  a  railroad 
company  for  negli^ntly  killing  him,  and  in  her  petition  failed 
to  state  that,  having  brought  the  suit  within  six  months  and 
having  suffered  nonsuit,  she  brought  a  new  suit  within  one  year, 
a  judgment  in  her  favor  cannot  be  reversed  on  this  one  point 
only  and  the  cause  sent  down  for  a  rehearing  on  an  amended  pe- 
tition on  this  sole  issue.  But  in  this  case,  in  the  exercise  of  a  judi- 
cial discretion,  justified  by  a  showing  of  facts  dehors  the  record, 
the  cause  is  remanded  for  a  new  trial,  and  not  simply  reversed, 
although  the  petition  does  not  contain  such  necessary  allegation. 
Chandler  v.  Kailroad,  592. 

ELECTION  COMMISSIONERS.    See  Officers. 

ELECTIONS. 

1.  SUFFRAGE:  Constitutional  Right:  Irregular  Exercise.  A  con- 
stitutional right  to  vote  may  not  be  so  regulated  by  statute  as  to 
be  entirely  abrogated  or  lightly  denied.  Election  laws  must  be 
liberally  construed  in  aid  of  the  right;  and  a  failure  to  observe  a 
statutory  regulation  will  not  be  fatal  to  the  right  unless  the  statute 
makes  it  fatal.    Nance  v.  Kearbey,  374. 

2.   :  Disfranchised  Because  of  Error  of  Clerk.    To  permit 

a  ^eat  mass  of  voters  to  be  disfranchised  because  of  an  irre^- 
lanty  in  the  printing  of  the  ballots,  whether  the  result  of  design 
or  inadvertence,  would  be  to  turn  the  law  into  an  indefensible 
trap,  and  to  greatly  multiply  the  powers  of  election  officials  to 
control  the  results  of  an  election.     lb. 

3.  Irregularitjr  in  Ballots:  Challenge  After  Election.  Whether  a 
ticket  nominated  by  an  electors*  petition  can  be  printed  with  the 
party's  name  as  a  caption  or  whether  it  must  appear  with  the 
words  "nominated  by  electors,"  a  challenge  of  the  ticket  for  any 
such  irregularity  comes  too  late  after  election,  in  which  there  was 
no  fraud  of  any  sort.  The  statute  provides  a  method  of  challeng- 
ing the  ballots  for  such  irregularity  before  election,  and  if  it  is  not 
done  then  the  irregularity  will  not  be  permitted  to  change  the 
result  of  an  honest  count  after  the  election.     lb. 


Digitized  by 


Google 


251  Mo.]  INDEX.  777 

ELIGIBILITY. 

Ineligibility  Curea  by  Subseauent  Statute.  If  respondent  was  In- 
eli^nible  under  the  law  under  which  he  was  appointed,  his  ineligi- 
bihty  was  not  removed  by  the  passagre,  after  the  suit  of  ouster  was 
instituted,  of  a  statute  which  removed  the  clause  of  the  former 
statute  which  rendered  him  ineligible,  unless  there  is  clear  and 
unequivocal  expression  in  the  latter  statute  that  it  was  to  have  a 
retrosx)ective  operation.    State  ex  rel.  v.  Wright,  325. 

ENTICEMENT.    See  AUenation. 

EQUITY 

1.  SETTING  ASIDE  DEED:  Thought  to  be  a  Will:  Deference  to 
Chancellor.  Where  a  warranty  deed  by  two  old,  decrepit  and 
ignorant  colored  people,  conveying  their  home  to  theur  son, 
was  drawn  by  a  kiwyer  employed  by  the  son,  and  they  testi- 
fied that  they  thought  they  were  making  a  will,  although  thev 
were  not  able  to  teU  the  differehce  between  a  will  and  a  deed, 
and  the  son  testified  that  the  old  folks  were  to  live  on  the  place 
during  their  lifetime,  though  no  such  reservation  was  made  in  the 
deed,  and  there  was  other  substantial  evidence  to  support  the 
finding  of  the  chancellor  setting  aside  the  deed,  and  that  decree 
reached  a  righteous  result,  the  Supreme  Court  will  defer  to  the  find- 
ing of  the  chancellor  who  had  tne  witnesses  before  him  and  was 
best  able  to  judge  of  their  credibility.    Vaughn  v.  Vaughn,  441. 

2.  SETTING  ASIDE  DEED:  Mental  Incapacity:  Questions  of 
Fact:  Deference  to  Chancellor.  The  Supreme  Court  is  not 
bound  by  the  findings  of.  the  chancellor  to  the  effect  that  the 
grantor  of  a  deed  was,  because  of  his  long  and  continuous  use 
of  ardent  spirits,  mentally  incapacitated  to  make  a  deed;  but 
where  the  testimony  is  oral,  the  chancellor  who  faces  the  wit- 
nesses is  in  a  better  position  than  is  the  Supreme  Court  to  judge 
their  credibility,  and  where  their  testimony  is  amplv  sufficient  to 
justify  the  finding  that  the  grantor  was  not  mentally  capable  of 
making  the  deed,  the  court,  following  its  usual  custom,  will  aio- 
cept  such  finding,  unless  there  be  some  other  good  reason  for  ^da- 
turbing  it.     Gibson  v.  Shull,  480. 

3.   :  Necessary  Plaintiff:  Curator:  Grantor  of  Unsound  Mmd: 

No  Demurrer:  Waiver.  Title  to  the  land  of  an  unsound  person 
is  in  him  and  not  in  his  curator;  and  a  suit  to  set  aside  a  deed 
made  by  the  grantor  who  has  been  adjudged  a  person  of  unsound 
mind  by  the  probate  coiui;,  on  the  ground  that  he  was  mentally 
incapacitated  to  make  such  deed,  should  be  brought  in  his  name, 
and  not  in  the  name  of  his  curator;  but  where  the  petition  shows 
on  its  face  that  the  action  is  brought  in  the  name  of  the  curator 
personally,  the  defect  of  parties  should  be  raised  by  demurrer, 
and  if  not  so  raised  it  is  considered  waived.  It  cannot  be  raised 
by  an  answer  which  is  a  general  denial.     lb. 

4.   :  Appointment  of  Curator:  Record  Not  Preserved.    Wnere 

the  record  of  the  probate  court  appointing  the  plaintiff  curator 
of  the  estate  of  the  person  of  unsound  mind  whose  deed  to  land 
the  suit  seeks  to  have  set  aside,  was  admitted  in  evidence,  the 
legality  of  the  curator's  appointment  will  be  assumed  and  the  right- 
ful action  of  the  trial  court  will  be  presumed,  if  appellant  omits 
from  his  abstract  the  record  of  the  probate  court  which  resulted 
in  the  curator's  api)ointment.     lb. 


Digitized  by 


Google 


778  INDEX  [251  Mo. 

EQUITY.— Continued 


:  :  Appointment    After    Execution    of    Deed.    In 

a  suit  to  set  aside  a  deed  on  the  ground  that  the  grantor  was 
of  unsound  mind,  the  record  of  the  probate  court  is  competent 
for  the  purpose  of  showing  the  due  and  lefi:al  appointment  as 
curator  of  the  person  who  brings  the  suit  on  behalf  of  such  men- 
tally incapacitated  person,  notwithstanding  the  appointment 
was  made  a  few  days  after  the  date  of  the  alleged  deecL  Gibson 
V.  ShuU,  480. 


:  Cause  of  Action:  Sufficiency  of  Petition:  In  Statu  Quo: 

Taking  Advantage  of  Incapacity.  A  petition  that  states  the 
grantor  in  a  deed  was  of  unsound  mind  at  the  time  it  was  executed, 
that  the  deed  was  given  without  consideration  and  that  it  con- 
stitutes a  cloud  upon  said  grantor's  title,  states  a  cause  of  action 
for  annulling  the  deed.  The  allegation  that  the  deed  was  without 
consideration  and  constitutes  a  cloud  on  the  grantor's  title, 
states  a  cause  of  action  for  setting  aside  the  deed,  whether  the 
grantor  was  of  sound  or  unsoimd  mind.  Nor  does  the  petition 
fail  to  state  a  cause  of  action  because  it  nowhere  states  the  plain- 
tiff's  ability  or  willingness  to  place  the  defendant  in  aiaiu  quo  or 
that  defendant  knew  Qie  grantor  was  insane  and  took  advantage 
of  him.     lb. 


: :  Judgment:  No  Prayer  to  Restore  Status  Quo: 

Prayer  for  General  Relief.  Where  a  court  of  equity,  by  a  bill 
which  states  a  cause  of  action  for  setting  aside  a  deed,  acquires 
jurisdiction,  it  will  not  release  it  imtil  full  equity  has  been  done, 
if  the  petition  contains  a  prayer  for  general  relief.  In  such  case 
the  court  will  hear  the  evidence  and  grant  the  relief  to  which 
plaintiff  is  entitled.  So  where  the  petition  stated  a  cause  of  action 
for  setting  aside  a  deed,  although  it  contained  no  allegation  of  a 
willingness  or  ability  to  restore  the  status  ^uo,  a  judgment  hold- 
ing the  grantor  of  unsound  mind  and  reqiuring  him  to  reimburse 
the  grantee  to  the  extent  of  the  money  he  paid  for  the  deed,  with 
interest,  was  proper,  and  will  be  upheld,  where  authorized  by  the 
evidence.    lb. 

:  Grantor  Non  Compos  Mentis.    The  deed  of  a  grantor 

of  unsoimd  mind  at  the  time  it  was  made,  may  be  avoided,  thoujgh 
he  had  not  at  that  time  been  adjudged  of  unsound  mind.     lb. 

Agent:  Fiduciary   Relation:  Burden.    Where  an  acfent 


buys  land  from  his  principal  a  confidential  relation  exists,  which 
places  ujpon  the  agent  the  burden  of  showing  the  transaction 
was  eqmtable  and  fair.     lb. 

10.  Equity  Suit:  Instructions.  Instructions  have  no  place  in  a 
smt  in  equity.     Pew  v.  Price,  614. 

11.  Vendor:  Assertion  of  Title  in  Good  Faith:  Not  Fraud:  Breach 
of  Warranty.  A  vendor's  assertion  of  title  made  in  TOod  faith 
does  not  constitute  a  fraud.  Otherwise  every  breach  of  war- 
ranty would  be  attended  with  fraud,  and  the  rule  that  a  vendee 
in  possession  under  covenants  of  warranty  from  a  solvent,  resi- 
dent grantor  is  in  the  absence  of  fraud  remitted  to  his  covenants 
for  relief  would  be  a  palpable  absurdity.     Heady  v.  HoUman,  632. 

12.  Rescission  of  Sale:  Insolvency  of  Grantor.  In  a  suit  by  a  pur- 
chaser to  rescind  an  executed  sale  of  realty  the  insolvencv  of  the 
grantor  is  not  an  independent  ground  of  relief,  but  merely  a  cir- 
cumstance negativing  the  adequacy  of  the  grantee's  remedy 
at  law  on  the  covenants  in  his  deed,  and  therefore,  in  a  proper 
case,  warranting  equitable  interposition  in  circumstances  in  which 
but  for  such  interposition,  irreparable  loss  would  result.    lb. 
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13.   :  :  After-bom     Children:     Stay     or    Abatement 

of  PaTment.  A  purchaser  of  realty,  who  having  been 
advisea  by  his  attorney  before  the  sale  that  after-bom  children 
of  A  would  come  in  as  remaindermen,  agreed  nevertheless  *'to 
take  chances'*  on  that  happening  and  closed  the  sale,  cannot 
make  that  possibility  a  ground  of  rescission,  and,  no  such  child 
having  been  bom,  no  actual  loss  has  occurred,  and  the  mere 
possibility  of  loss  through  such  an  event  does  not  entitle  him 
to  a  stay  of  payment  or  abatement  pro  tanto  of  the  purchase 
price,  even  though  his  warrantor  be  conceded  to  be  insolvent.     lb. 

EVIDENCE. 

1.  Negligence:  Continuing  to  Work.  The  fact  that  plaintiff 
at  the  time  of  the  accident  did  not  believe  he  was  seriously  in- 
jured and  that  he  continued  to  work  off  and  on  for  six  weeks, 
does  not  prove  that  he  was  not  seriously  injured.     Kane  v.  Rail- 

.  road,  13. 

2.   :  Independent  Causes:  Substantial  Evidence.    Where  the 

history  of  the  case  as  detailed  by  plaintiff  and  his  witnesses, 
together  with  the  opinion  of  experts,  affords  a  substantial  basis 
for  a  connection  of  nis  injuries  with  the  derailment  of  the  train, 
and  the  defense  is  that  his  condition  is  due  to  anterior  chronic 
diseases  and  is  supported  by  much  testimony  and  the  opinions 
of  many  experts,  it  cannot  be  said  that  a  verdict  for  plaintiff  is, 
as  to  that  point,  based  on  mere  conjecture.     lb. 

3.   :  Ultimate   Fact:  Cured    by    Withdrawal.     Error  in    the 

question,  which  was:  "Whether  his  condition  is  the  result  of  the 
blow  received  in  that  accident?"  and  in  the  answer,  which  was: 
**I  would  say  that  this  trouble  resulted  from  the  violence  sus- 
tained,'' is  corrected  by  a  withdrawal  of  the  question  and  an- 
swer during  the  further  progress  of  the  trial  and  a  proper  refram- 
ing  of  them.     lb. 

4.    :  :  No  Proper  Objection.     It  is  error  to  ask  the 

witness  if  plaintiff's  condition  could  be  produced  by  the  manner 
in  which  he  was  thrown  down  at  the  time  of  the  accident,  and 
an  answer  that  the  injury  received  in  the  back  is  the  sole  cause 
of  his  condition  is  also  error.  But  where  no  objection  was  made 
to  the  answer,  and  the  only  objection  to  the  question  was  that  it 
was  "conjectural,"  the  assignment  of  the  Question  and  answer 
as  error  is  not  for  consideration  on  appeal,     lb. 


:  Causal    Connection:  Derailment    of    Engine:  No    Side 

Bearings  or  Splashers.  The  mere  proof  of  negligence  is  not 
sufficient  to  support  a  verdict.  It  is  one  step,  but  there  is  another, 
namely,  the  causal  connection  between  the  negligence  and  injury. 
It  is  not  enough  to  prove  that  there  was  a  derailment  of  the  en- 
pne  and  tender,  that  plaintiff  was  thrown  upon  his  back  and 
injured,  and  that  there  was  a  negligent  failure  to  provide  side 
splashers  in  the  tank  of  the  tender  and  side  bearings  to  the  front 
tmcks  of  the  tender;  the  evidence  must  go  further  and  cause  it 
to  appear,  either  by  direct  proof  or  reasonable  inference,  that 
the  absence  of  the  splashers  and  side  bearings  was  the  cause  of 
the  derailment,  where  their  absence  is  charged  to  be  the  cause  of 
the  derailment.  It  is  a  matter  of  common  knowledge  that  en- 
gines and  cars  do  roll  and  become  derailed  without  reference  to 
splashers  in  the  tank  or  side  bearings  on  the  tender  trucks.     lb. 
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6.    -; :  :  :  ;— :  Proximate.      The    proximate 

cause  of  an  event  is  that  which,  in  a  natural  and  continuous 
sequence,  unbroken  by  any  new  cause,  produces  the  event,  and 
without  which  the  event  would  not  have  occurred.  To  establish 
that  the  absence  of  splashers  in  the  tank  of  the  tender  and  of  side 
bearings  in  the  front  trucks  was  the  proximate  cause  of  the  de- 
railment of  the  engine,  it  must  appear  with  reasonable  certainty 
that  if  they  had  been  present  the  derailment  would  not  have 
occurred,  and  the  burden  is  upon  plaintiff  to  establish  this. 
Kane  v.  Railroad,  13. 


:  :  :  :  Res  Gestae:  Opinion  of  En- 
gineer and  Fireman:  Verdict  Based  on  Incompetent  Evidence 
Unobjected  to.  Testimony  of  the  division  superintendent, 
that,  on  his  arrival  at  the  scene  of  the  derailment  of  the  engine 
and  tender,  six  or  eight  hours  thereafter,  he  met  the  engineer  and 
fireman  and  asked  them  the  cause  of  the  accident,  and  that  they 
told  him  that  in  their  opinion  the  accident  was  caused  by  the 
absence  of  a  splash  board  in  the  tank  of  the  engine  and  the  ab- 
sence of  side  bearings  on  the  trucks,  was  incompetent,  and  thou|^h 
not  objected  to  on  that  groimd  and  for  that  reason  its  admis- 
sion does  not  constitute  reversible  error,  yet  a  verdict  cannot 
be  made  to  rest  on  incompetent  hearsay  evidence,  even  if  not 
•  objected  to.  There  being  no  other  substantial  evidence  to  show 
the  causal  connection  between  the  derailment  and  the  absence 
of  the  side  bearings  and  splashers,  the  opinions  of  the  engineer 
and  fireman,  so  detailed  by  the  division  superintendent,  should 
be  disregarded.     lb. 

8.    :  :  :  Rough     Track.    Rough     tracks,     soft 

tracks  and  unballasted  tracks  are  not  per  se  dangerous,  nor  are 
they  unusual;  and  where  no  witness  ascribes  the  derailment 
which  caused  the  pilot's  injury  to  the  condition  of  the  track,  a 
jury  should  not  be  permiittod  to  infer  a  derailment  resulted  from 
such  condition.     lb. 

9.    :  :  :  No    Side    Bearings    and     Splashers: 

Conjectural  Cause.  An  engine  and  tender,  equipped  with  side 
bearings  and  tank  splashers,  running  backwards  at  ten  miles  an 
hour,  without  cars  attached,  might,  on  a  good  track,  from  some 
imexplained  cause,  derail  on  a  curve.  And  where  the  petition 
charges  that  their  derailment  was  due  to  the  absence  of  splashers 
in  the  tank  and  side-bearings  on  the  trucks,  it  cannot  be  assumed 
that  their  absence  caused  the  derailment,  even  though  it  be  con- 
ceded that  their  presence  tends  to  prevent  derailment;  and  there 
being  no  causal  connection  between  their  absence  and  the  de- 
railment shown  by  the  evidence,  a  verdict  for  plaintiff  is  left  in 
the   realm   of   conjecture.     lb. 

10.  Contempt:  Unambiguous  Publication:  Testimony  of  Intent. 
Where  a  pubUcation  is  unambi^ous  and  clearly  constitutes 
contempt,  the  publisher  is  conclusively  presumed  to  have  meant 
what  the  pubbcation  on  its  face  cloarlv  means,  and  no  parole 
testimony  to  show  the  intention  of  the  writer  and  publisher 
is  admissible.     Ex  parte  Nelson,  63. 

11. : :  :  In    Mitigation    of    Punishment    But 

testimony  of  the  writer  of  the  article  that  he  had  no  malice  towards 
the  court  or  judge  to  whom  the  contempt  was  imputed,  and  tes- 
timony of  the  publisher  of  the  newspaper  that  he  had  no  knowl- 
edge of  the  existence  of  the  article  until  after  its  publication,  is 
admissible  in  mitigation  of  the  punishment  that  should  be  mi- 
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posed  for  the  offense  committed.  The  publication  being  in  def- 
amation of  the  ooiui;  and  therefore  an  injury  to  the  State,  and 
no  damages  being  recoverable,  although  constituting  contempt 
per  %e,  the  rule  is  not  the  same  as  it  is  in  libel  per  se,  where  such 
evidence  is  not  admissible,  either  in  mitigation  or  justification.  lb. 

12.  Experiments  Made  Out  of  Court:  Gun  Shells:  Penetrating 
Force  When  Exploded  in  Burning  Building.  A  non-expert  witness 
should  not  be  permitted  to  testify  to  the  results  of  experiments 
made  out  of  court,  but  a  witness  who  is  an  expert  and  has  made 
experiments  under  conditions  and  circumstances  as  nearly  similar 
as  possible  to  those  in  the  concrete  case  may  be  permitted  to  state 
ttie  result  of  his  experiments  made  out  of  court.  But  evidence . 
based  on  experiments  should  be  received  with  the  greatest  caution, 
and  imless  the  experiments  are  shown  to  have  been  made  under 
essentially  the  same  conditions,  they  not  only  tend  to  confuse  and 
mislead  the  jury,  but  are  prejudicial.  Defendant  was  on  trial 
for  murdering  his  wife.  The  State's  theory  was  that  he  had  shot 
her  with  a  shot  gun,  in  their  own  house  in  the  night  time,  and  set 
fire  to  the  house  to  bum  up  her  body  and  conceal  his  crime.  After 
the  fire  the  charred  trunk  of  her  body  was  buried,  and  six  days  later 
exhumed,  and  an  examination  showed  shot  had  entered  the  regions 
about  the  heart.  In  the  house,  near  where  the  wife's  body  was, 
was  a  large  earthen  chiu-n,  in  which  were  twelve  or  fifteen  hundred 
shells,  and  as  the  house  bm-ned  frequent  reports,  as  6f  gunshots 
and  a  sham  battle,  were  heard  by  the  neighbors  who  had  gathered 
at  the  scene.  Numerous  witnesses,  who  are  not  shown  to  be 
experts,  testified  that  they  had  often  thrown  shells  into  fires,  and 
that  they  did  not  explode  when  unconfined  and  had  no  penetrating 
force.  None  of  them  testified  that  the  shells  with  which  they  ex- 
perimented were  identical  or  reasonably  similar  to  those  in  the 
earthen  chum,  or  even  proximately  similar  as  to  metal  or  paper 
or  quantity  of  powder  or  size  of  shot.  Held^  that  the  testimony 
was  inadmissible  and  prejudicial  error.  And  a  like  ruling  is  made 
as  to  experiments  as  to  the  explosive  effect  of  coal  oil  if  confined 
in  a  can  and  left  in  a  burning  building.     State  v.  Bass,  107. 

13;  Motive:  Remote  Difficulty.  Testimony  that  ten  months  prior 
to  his  wife's  death,  there  was  a  temporary  estrangement  between 
defendant  and  his  wife,  and  he  said,  during  that  estrangement, 
that  unless  his  wife  consented  for  him  to  see  his  children  he  would 
"get  a  gun  and  go  and  see  them,"  does  not,  on  account  of  its  re- 
moteness and  the  fact  that  soon  thereafter  he  and  his  wife  were 
reconciled  and  lived  peaceably  afterwards,  tend  to  establish  a 
motive  for  shooting  her  with  a  shot  gun.     lb. 

14.  Sufficiency  of  Evidence:  Weight:  Appellate  Practice.  The 
rule  sometimes  stated  that  the  Supreme  Court  will  not  weigh 
the  evidence  in  a  law  case,  that  it  is  for  the  jury  to  weigh  the 
evidence,  is  too  general.  The  true  rule  is  that  where  there  is 
a  conflict  between  the  material  testimony,  the  appellate  court  will 
not  undertake  to  decide  which  is  of  the  greater  probative  force, 
because  it  is  the  exclusive  province  of  the  jury  to  pass  upon  the 
credibility  of  a  witness  in  such  a  case;  but  where  the  appellate 
court  finds  upon  an  analysis  of  the  testimony,  which  it  must  needs 
make  in  every  case,  that  there  is  an  absence  of  substantial  evidence 
to  convict,  it  becomes  the  exclusive  duty  of  the  court  to  reverse  the 
judgment.     lb. 

15.   :     Corpus  Delicti.    To  estabhsh  the  corpus  delicti  tnere 

must  be  substantial  proof  that  deceased  died  from  a  wound  unlaw- 
fully inflicted  by  defendant.    Both  the  criminal  act  and  the  agency 
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of  defendant  must  be  shown.  And  in  this  case  the  evidence  does 
not  establish  either.     State  v.  Bass,  107. 

16.   :   :    Proof  of  Motive  Necessary.    Where  the  carpus 

delicti  has  not  been  fully  proved,  proof  of  lack  of  motive  is  per- 
missible, as  tending  to  lessen  the  force  of  whatever  of  proof  may 
have  been  made  or  the  corpus  ddictit  and  where  there  is  at  most 
only  unsatisfactory  proof  that  deceased  was  shot,  and  none  that 
defendant  shot  her,  proof  of  motive  becomes  material  to  establish 
defendant's  guilty  agency.  And  in  this  case  there  is  no  proof  of 
motive.     lb. 

17.    :  :  Running   Away   from    Scene.    The   fact   that 

defendant,  when  he  discovered  the  upper  part  of  the  house  on 
fire,  ran  away  and  shouted  to  the  neignbors  that  his  house  was 
on  fire,  her  dead  body  being  in  that  upper  part  when  the  neighbors 
came,  is  not  a  circimistance  sufficient  to  indicate  he  is  guilty  of 
murder.  It  may  indicate  a  lack  of  manhood  and  a  selfish  fear  that 
led  him  to  abandon  her  and  save  himself,  but  it  does  not  indicate 
that  he  shot  her  before  leaving.  It  woiUd  be  conjecture  to  base 
a  conviction  of  murder  upon  such  a  circumstance.  And  when  the 
dullness  of  intellect  and  habits  of  life  of  defendant  are  considered, 
it  does  not  indicate  an  abnormal  propensity.    lb. 

18.  -:  Insufficient.  The  evidence  in  this  case  is  held  insuf- 
ficient to  support  a  verdict  of  guilty  of  any  degree  of  homicide, 
and  defendant  is  discharged.     lb. 

19.  Heirship:  Question  of  Fact:  Substantial  Evidence.  The 
question  of  whether  plaintiff  is  the  only  heir  at  law  of  the  patentee, 
or  whether  he  is  an  heir  at  all,  is  one  of  fact,  and  if  there  is  sub- 
stantial evidence  to  support  the  finding  of  the  court  sitting  as  a 
jury,  that  finding  will  not  be  disturbed  on  appeal,  even  thou^  it  is 
based  wholly  on  plaintiff's  testimony,  since  the  credibility  of  a 
witness  is  for  the  triers  of  the  facts.    Williams  v.  Sands,  147. 

20.  Tax  Deed:  Prima  Facie  Valid:  Rebuttal  by  Record.  A  tax 
deed,  in  the  usual  form  and  purporting  to  convey  the  interest  of 
the  common  source  of  title  is  prima  facie  vaUd;  yet  its  prima  facie 
validity  may  be  rebutted  by  the  introduction  in  evidence  of  the 
papers  and  proceedings  in  the  tax  suit,  and  if  an  inspection  of  them 
establishes  the  invalidity  of  the  tax  judgment,  the  sheriff's  deed 
founded  thereon  will  also  be  held  to  be  invaUd  and  void  and  as 
conveying  no  interest.     lb. 

21.  Conspiracy:  Involving  Husband  of  Prosecuting  Witness.  Evi- 
dence upon  the  question  whether  the  prosecuting  witness*  husband 
had  been  discharged  from  employment  with  a  detective  a^ncy 
for  drunkenness  or  miscoiiduct,  is  not  admissible  on  the  tnal  of 
defendant  for  robbing  the  prosecuting  witness  of  her  handbag  and 
its  contents,  but  evidence  as  to  a  conspiracy  between  the  prose- 
cuting witness  and  her  husband,  through  which,  by  making  a  tool 
of  defendant,  the  husband  might  regain  his  position  with  tibe 
detective  agency,  was  admissible,  and  the  defendant  cannot  com- 
plain of  the  trial  court's  ruUng  in  accordance  with  the  foregoing 
statements.     State  v.  White,  178. 

22. :  Cross-Examination.  Evidence  as  to  whether  the  hus- 
band of  the  prosecuting  witness  had  been  trying  to  secure  employ- 
ment from  the  city,  or  when  he  was  last  employed  by  anyone,  or 
how  long  he  had  been  working  for  himself,  was  not  material  to  the 
issues  in  a  prosecution  of  defendant  for  robbing  the  prosecuting 
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witness  of  her  handbag  and  its  contents,  nor  was  it  error,  upon 
cross-examination,  for  the  court  to  sustain  an  objection  to  an 
inquiry  as  to  where  she  got  the  jewehry  which  she  earned  in  the  bag. 
lb. 

23.  Appeal:  No  Offer  in  Trial  Court  Where  no  evidence  was  ofiered 
upon  a  point  in  the  trial  court,  there  is  no  record  basis  for  an 
assi^^nment  of  error  before  the  Supreme  Court  based  on  the  ex- 
clusion of  such  evidence.    Pickel  v.  Pickel,  197. 

24.  Slander:  What  Witness  Understood.  Where  ine  person  de- 
famed is  left  in  doubt  by  the  words  of  the  slanderer,  tne  identity 
of  the  person  may  be  established  by  parol  testimony;  and  where 
there  were  three  bookkeepers  in  the  bank,  and  the  defendant  and 
one  of  them  compared  the  handwriting  on  the  forged  checks  and 
the  plaintiff's  handwriting  on  the  books,  and  the  defendant  said 
the  writing  on  the  checks  and  the  writing  on  the  books  were  done 
by  the  same  person,  it  was  entirely  proper  to  permit  plaintiff  to 
ask  the  witness  who  be  understood  the  defendant  to  mean  had 
forged  the  checks  and  robbed  the  bank. 

Hddf  by  QRAVES,  J.,  in  a  separate  concurring  opinion,  that 
it  being  left  in  some  doubt  by  the  evidence  as  to  who  defendant 
meant  had  forged  the  check,  the  court  properly  permitted 
the  witness  to  testify  that  he  imderstood  defendant  to  mean 
plaintiff.  But  the  rule  applies  only  to  slander  cases,  and  does 
not,  for  the  reasons  stated  by  him  in  Juhan  v.  Kansas  City 
Star,  209  Mo.  1  c.  113,  apply  in  libel  suits.  Peak  v.  Taub- 
man,  390. 

25.  Assignments:  Not  Specific.  A  reference  to  the  page  ot  tlie  record 
where  objectionable  evidence  is  supposed  to  be  found,  without 
calling  attention  to  the  particiilar  pfui;  the  court  is  asked  to  hold 
was  erroneously  admitted  or  rejected,  and  without  a  sug^tion 
of  why  it  should  not  have  been  admitted  or  rejected,  raises  no 
point  for  determination  on  appeal.  Objections  should  be  specific, 
clearly  and  pointedly  state  what  evidence  was  erroneously  ad- 
mitted or  rejected,  and  why,  accompanied  by  a  citation  of  authori- 
ties to  sustain  the  point  contended  for,  as  required  by  the  rules  of 
this  court.     lb. 

26.  Insane  Person:  Curator:  Appointment  After  Execution  of  Deed. 
In  a  suit  to  set  aside  a  deed  on  the  ground  that  the  grantor  was 
of  unsound  mind,  the  record  of  the  probate  court  is  competent  for 
the  purpose  of  showing  the  due  and  legal  appointment  as  curator 
of  the  person  who  brings  the  suit  on  behau  of  such  mentally  in- 
capacitated person,  notwithstanding  the  appointment  was  made 
a  few  days  after  the  date  of  the  alleged  deed.  Gibson  v.  Shull, 
480. 

27.  Will  Contest:  Burden  of  Proof:  Prima-facie  Case.  The 
burden  is  upon  the  proponents  of  a  will  to  show  that  the  testator 
was  of  Found  mind,  and  such  proof  is  a  requisite  of  their  prima- 
facie  case,  although  they  may  be  aided  therein  by  proof  intro- 
duced by  contestants.  Bensberg  v.  Washington  University, 
641. 

28.   :  Testamentary  Capacity:  Chronic  Alcohousm:  liemsions. 

Held,  that  there  was  evidence  tending  to  prove  that  testator  was, 
when  he  made  his  will,  suffering  from  delusions  caused  by  chronic 
alcoholism,  and  the  issue  of  testamentary  capacity  was  for  the 
jury.    lb. 
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29.  Parol  Evidence:  Meaning  Parties  Placed  on  Deed.  Where  a 
deed  is  ambiguous,  the  intention  of  the  parties  may  be  sought  by 
inquiring  into  the  condition  of  the  property  and  the  uses  to  which 
it  was  put.  And  the  interpretation  placed  upon  the  deed  by  the 
parties  themselves  is  very  persuasive  of  its  meaning.  Where  the 
deed  granted  the  ** north  side'*  of  a  lot  fronting  82  feet  on  the 
east  side  of  a  street  to  an  older  son  for  life  and  *Hhat  half"  to  his 
daughter  in  remainder,  and  "the  southern  half"  to  a  younger 
son  for  life,  with  remainder  in  two  unmarried  daughters,  and 
there  was  a  48-foot  brick  building  on  the  north  side  of  the  lot, 
three  stories  high,  with  an  eight-foot  hall  running  the  entire  length 
through  the  middle,  with  a  store  on  each  side  of  the  hall  on  the 
first  floor,  and  the  upper  stories  arranged  for  residence  purposes, 
the  grantor  did  not  intend  to  give  to  the  younger  son  and  two 
daughters  only  a  seven-foot  strip  of  a  three-story  building  and 
34  feet  of  vacant  ground  of  small  value;  and  the  fact  that  immedi- 
ately after  the  deed  was  executed,  the  two  sons  took  possession  of 
the  building,  the  older  of  the  north  half,  the  younger  of  the  south 
half,  and  each  held  possession  of  tha^  half  for  twenty-six  years, 
is  very  persuasive  that  the  intention  of  the  grantor  was  to  make 
the  middle  line  of  the  hall,  and  not  the  middle  line  of  the  82  feet 
of  ground,  the  dividing  hne.    Blumenthal  v.  Blumenthal,  693. 

30.  Contract  for  Sale  of  Corporate  Stock:  Agent's  Commission:  Com- 
petency of  Witness:  Interested  Party:  Other  Party  Dead.  The 
secretary  of  plaintiff  company,  which  sues  for  commissions  on 
a  contract  of  sale  of  defendant's  real  estate  made  with  the  de- 
ceased president  of  defendant  company,  is  incompetent  to  testify 
on  behalf  of  plaintiff  to  certain  conversations  with  defendant's 
said  president,  tending  to  show  ratification  and  rehabilitation  and 
extension  of  the  contract.  Being  a  party  in  interest,  the  mouth 
of  plaintiff's  secretary  and  stockholder  is  closed  by  the  death  of 
defendant's  president.     Investment  Co.  v.  Lead  Co.,  721. 

31.  : :  :  :  :  Attorney.  The  at- 
torney for  plaintiff  company,  which  sues  for  commissions  on  a 
contract  of  sale  of  defendant's  real  estate  made  with  its  deceased 
president,  is  competent  to  testify  to  conversations  with  said  de- 
ceased president  soon  after  the  property  was  sold  concerning  the 
collection  of  the  commissions  sued  for.  The  attorney  having  no 
interest  in  the  proceeding  or  action,  and  the  contract  or  cause 
of  action  in  issue  and  on  trial  not  having  been  made  in  whole 
or  in  part  by  him  and  not  being  derived  through  him,  he  may 
testify  to  conversations  with  defendant's  president  which  grew 
out  of  an  attempt  to  collect  the  commissions  sued  for,  notwith- 
standing the  subsequent  death  before  trial  of  said  president. 
But,  in  this  case,  the  refusal  of  the  trial  coiurt  to  pennit  said 
attorney  to  testify  was  not  error,  because  notwithstanding  such 
refusal  the  verdict  was  for  plaintiff,  and  the  court  did  not  grant 
a  new  trial  on  that  ground.     lb. 

32.  :  :  Theory  of  Trial:  Agency  of  Contractor:  Admis- 
sion of  Objection.  Where  plaintiff's  theory  is  that  the  contract 
sued  on  was  one  of  defendant  corporation  for  the  sale  of  its  real 
estate,  and  defendant's  theory  is  that  it  was  a  personal  contract 
of  defendant's  deceased  president  for  the  sale  of  his  individual 
stock,  defendant  does  not  admit  that  said  president  was  its  agent 
and  tibat  what  he  did  was  done  for  it,  by  objecting  to  plaintiff's 
interested  witnesses  testifying  on  the  ground  that  said  president, 
who  made  the  contract  sued  on,  is  dead.  Issues  are  made  by  the 
pleadings,  and  are  not  varied  by  the  fact  that  defendant  objects 
that  a  witness,  in  view  of  plaintiff's  theory  of  his  oause  of  action, 
is  not  competent  to  testify.     lb. 
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1.  One  to  Overruling  ot  Motion  for  19  ew  Trial  and  in  Arrest.  Where 
the  motions  for  a  new  trial  and  in  arrest  were  overruled  on  the 
same  day,  **to  which  ruling  and  order  of  the  court  defendant  at 
the  time  duly  excepted,"  whether  or  not  the  rulings  on  the  mo- 
tions were  announced  separately,  the  exception  was  suLffioient. 
The  exception  is  always  sufficient  if  it  is  as  broad  as  the  action 
of  the  court  and  made  at  the  time.     Kane  v.  Railroad,  13. 

2.   :  Technical  Rules.    Technical  rules  are  often  established 

by  express  statute,  and  the  courts  cannot  escape  them,  even  if 
they  would.  But  courts  disregard  and  brush  aside  anjr  mere  tech- 
nicality, not  established  bjr  statute,  whose  only  office  is  to  bar  an 
investigation  into  the  merits  of  a  cause.     lb. 

3.  Appeal.  Where  the  court  sustained  defendant's  objections  to 
certain  questions  asked  of  some  of  the  witnesses  by  the  prosecuting 
attomev,  and  struck  out  the  answers,  after  which  defendant  made 
no  further  request  or  objection,  there  is  no  matter  of  exception 
for  the  Supreme  Court  to  review.    State  v.  White,  178. 

4.  Bill  of  Exceptions:  No  Time  Given  for  Filing:  New  Rule  32.    An 

abstract  of  the  bill  of  exceptions  prepared  and  filed  since  the  adop- 
tion of  new  Rule  32,  although  it  recites  *' defendant  given  until 
the day  of to  file  bill  of  exceptions,"  if  it  also  re- 
cites that  **biU  of  exceptions  dulv  filed  August  4,  1910,"  will  be 
held  to  show  a  timely  fihng  of  the  bill  of  exceptions,  unless  respond- 
ent produces  the  record  showing  that  no  leave  was  given  to  nle  it, 
or  that  if  leave  was  given  it  was  not  filed  in  time.  The  expression 
in  the  abstract  "bill  of  exceptions  duly  filed"  cast  the  burden  on 
respondent  to  show  that  recital  was  not  true,  notwithstanding  the 

other  recital  "defendant  given  imtil  the day  of to 

file  biU  of  exceptions."     Vaughn  v.  Vaughn,  441. 

5.  Bill  of  Exceptions:  Filed  After  Expiration  of  Leave,  bectlon 
i;  p.  139,  Laws  1911,  repealing  Sec.  2029,  R.  S.  1909,  which 
governs  the  time  for  filing  bills  of  exceptions,  does  not  create  a 
right  to  file  a  bill  of  exceptions  in  a  case  where  leave  to  file  had 
expired  before  the  new  section  went  into  effect.  Bridge  Co.  v. 
Corrigan,  667 

6.  Motions  to  Strike  Out  and  for  Judgment  on  the  Pleadin^^s: 
Matter  of  Exception:  How  Preserved.  A  motion  to  strike 
out  part  of  a  pleading,  as  well  as  a  motion  for  judgment  on  the 
pleadinpfs,  is  matter  of  exception  which  must  not  only  be  pre- 
served m  a  bill  of  exceptions,  but  must  also  be  called  to  the  trial 
court*s  attention  in  a  motion  for  a  new  trial,  and  the  motion 
for  new  trial  and  the  exception  to  the  overruling  of  same  must 
be  preserved  by  proper  bill  of  exceptions  before  the  matter  can 
be  reviewed  on  appeal.     Interstate  Ry.  v.  Railroad,  707. 

7.  Demurrer:  For  Failure  to  State  Facts  Constituting  Valid  De- 
fense: Overruled  if  Any  Defense  Stated:  Record  Proper.  A 
general  demurrer  going  to  the  whole  case  is  a  part  of  the  record 
proper,  but  whether  a  demurrer  to  one  paragraph  of  an  answer 
IS  a  part  of  such  record  is  a  matter  of  douot  not  aecided,  because, 
even  assuming  that  it  is,  where,  as  in  this  case,  plaintiff  filed  a 
demurrer  to  paragraph  one  of  defendants'  answer  on  the  groimd 
that  it  did  not  state  sufficient  facts  and  in  reality  a  part  of  para- 
graph one  did  state  facts  constituting  a  defense,  the  demuirer 
was  rightly  overruled.    Whenever  the  answer,  or  that  portion 
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at  which  the  demurrer  is  pointed,  does  state  facts  which  would 
constitute  a  valid  defense  in  whole  or  in  part,  the  demurrer  should 
be  overruled,  notwithstanding  there  may  be  some  parts  of  the 
pleading:  attacked  which  would  be  demurrable.  Interstate  Ry.  v. 
Railroad,  707. 


8. :  Overruled:  Proceedings  at  Trial  Not  Preserved  for  Re- 
view. Error  is  not  to  be  presimied;  and  even  assuming  that  the 
trial  court  erred  in  overruling  plaintiff's  demurrer  to  para^nraph 
one  of  defendants'  answer,  yet  plaintiff  had  left  to  it  a  sufnoient 
way  to  maintain  its  point  by  objecting  to  anv  evidence  which 
might  be  offered  by  defendants  in  support  of  that  paragraph, 
and  where  those  matters  are  not  properly  preserved  for  review, 
and  the  judgment  was  general,  the  Supreme  Court  is  precluded 
from  considering  the  sumciency  of  the  paragraph  in  question  to 
state  a  defense.    lb. 

EXECUTION. 

1.  General  Judgment:  Attachment:  Cured  by  Execution:  Sub- 
stituted Service.  The  fact  that  only  the  land  attached  was  sold 
under  execution  did  not  turn  the  void  general  judgment  into  an 
irregular  judgment.  Besides,  a  general  and  personal  judgment 
cannot  be  rendered  on  substituted  service.    Givens  v.  Harlow,  231. 

2.  Quo  Warranto:  Judgment  of  Ouster:  Stay  of  Process.  The 
Supreme  Court  stays  and  suspends,  upon  condition,  its  writ 
of  ouster  upon  its  judgment  of  ouster  heretofore  entered  against 
a  corporation  convicted,  upon  the  information  of  the  Attorney- 
General,  of  entering  into  an  unlawful  combination  and  pool  m 
restraint  of  trade;  and  retains  jurisdiction  of  the  case  in  order  that, 
either  ui>on  the  motion  of  the  Attorney-General  or  upon  its  own 
motion,  it  may  compel  compliance  with  said  conditions.  State 
ex  inf.  V.  Standard  Oil  Co.,  271. 

EXECUTIVE  DEPARTMENT  OF  GOVERNMENT.      ' 

1.  Duty  of  Auditor.  The  State  Auditor  is  not  a  judicial  officer, 
but  every  executive  officer  when  called  upon  to  act  officially  must 
determine  whether  upon  the  facts  the  law  requires  him  to  do  a  cer- 
tain thing.    State  ex  rel.  v.  Gordon,  303. 

2.  Officers:  Election  Commissioners:  Restriction  on  Gover- 
nor's Power  of  Appointment  A  provision  in  a  statute  requiring 
the  Governor  to  appoint  two  election  commissioners  for  St.  Louis 
from  *'six  eligible  citizens  named  by  the  State  committee"  of  the 
political  party  to  which  they  belong,  is  imconstitutional  and  void, 
as  an  unwarranted  encroachment  upon  the  Governor's  appointive 
pow  ers.  But  it  does  not  render  invalid  the  other  provisions  of  the 
act  prescribing  that  two  of  the  commissioners  shall  be  taken  from 
the  leading  party  pohticalljr  opposed  to  that  to  which  the  Governor 
belonp:s,  for  that  is  a  prescription  of  the  qualifications  necessary  for 
eligibility  to  a  non-partisan  board.     State  ex  rel.  v  Wright,  325. 

3.  Appointment:  Question  of  Fact  Determined  by  Governor  and 
Senate.  In  a  quo  warranto  to  oust  a  respondent  who  has  been 
appointed  by  the  Governor  and  confirmed  by  the  Senate,  the  ques- 
tion of  fact  of  whether  or  not  he  belongs  to  "the  leading  party 
politically  opposed  to  that  to  which  the  Governor  belongs,^'  is  not 
concluded  by  the  Governor  in  appointing  him  or  the  Senate  in 
confirming  the  appointment.     lb. 
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1.  Contempt:  Damages  from  Attorney.:  Preparmg  bnens's  Ketnm 
in  Habeas  Corpus.  Where  plaintiff  had  been  oommitted  for  con- 
tempt and  after  his  dischai^  under  the  writ  of  habeas  corpus, 
sued,  for  false  imprisonmenti  the  attorney  who  had  examined  him 
upon  the  return  of  the  subpoena  diLces  tecum  and  to  whose  ques- 
tions he  refused  to  reply,  testimony  that  said  attorney  prepared  or 
assisted  in  preparing  the  sheriff's  retiurn  to  the  writ  of  habecu 
carpus  was  properly  excluded,  the  return  being  entirely  neutral  and 
showing  precisely  those  things  the  statute  requires  an  officer  to 
embody  in  his  return,  and  there  being  no  attempt  to  show  that  the 
attorney  was  actuated  by  malice.  The  sheriff  had  the  right  to 
take  legal  advice  and  presumably  consulted  said  attorney  for  that 
piurpose.    Shull  v.  Boyd,  452. 


:  Discharge  on  Habeas  Corpus:    Jurisdiction:    Refusal  to 

Comply  With  Subpoena  Duces  Tecum.  The  mere  fact  that  the 
warrant  of  commitment,  issued  after  a  subpoena  duces  tecum  had 
been  issued  for  plaintiff  requiring  him  to  produce  certain  tax  bills 
and  after  his  refusal  to  answer  proper  mquiries  concerning  his 
knowledge  of  the  whereabouts  of  said  tax  bills  and  he  was  com- 
mitted for  contempt,  was  irregular  on  its  face,  in  not  complying 
with  the  requirements  of  the  statute,  and  in  consequence  he  was 
discharged  by  habeas  corpus,  cannot  be  held,  in  a  suit  by  him  for 
dama^  for  false  imprisonment,  to  hark  back  and  to  destroy  the 
jurisdiction  of  the  court  to  require  him  to  answer  such  inquiries 
and  to  commit  him  for  contempt  for  refusing  to  answer,  to  the 
extent  of  making  all  i>erson8  participating  in  the  hearing  guilty  of 
trespi&s.     lb. 


3.   :  :  Suit    Against    Attorney:      Malice:      Probable 

Cause.  An  attorney,  who,  at  the  judge's  request,  prepared  a  form 
of  commitment  of  a  witness  who  refused  to  answer  proper  inquiries 
concerning  the  whereabouts  of  papers  necessary  for  a  proper  dis- 
position of  the  case  and  which  he  by  a  subpoena  duces  tecum 
was  ordered  to  produce,  and  who  prepared  the  return  of  the  sheriff 
to  the  writ  of  habeas  corvus  sued  out  by  said  witness  and  endea- 
vored by  argument  to  induce  the  court  issuing  said  writ  to  deny  it, 
notwithstanding  which  it  was  issued  and  the  witness  was  dis- 
charged because  of  defects  on  the  face  of  the  warrant,  is  not  liable 
for  (uimages  in  an  action  for  false  imprisonment  in  a  suit  brought 
by  such  witness,  there  being  no  evidence  of  malice  on  the  part  of 
the  attorney,  and  probable  cause  being  apparent.  Something  is 
due  to  the  office  and  fimction  of  an  attorney  moving  in  the  usual 
professional  orbit,  so  long  as  those  functions  are  performed  in  good 
faith  and  have  the  honest  purpose  of  protecting  the  interests  of 
his  client.     lb. 

FIDUCIARY  RELATION. 

Agent:  Burden:  Where  an  agent  buys  land  from  his  principal  a  con- 
fidential relation  exists,  which  places  upon  the  agent  the  burden 
of  showing  the  transaction  was  equitable  and  fair.  Gibson  v. 
Shull,  480. 

FRAUDULENT  CONVEYANCES. 

1.  Bankrupt  Act:  Preference:  Recording  Deed.  It  is  not  es- 
sentiid  to  the  validity  of  a  conveyance  of  real  estate  that  the 
deed  be  recorded  or  registered.  If  the  deed  was  delivered  to  the 
grantee  four  months  before  the  bankruptcy  proceeding  against  the 
grantor  was  begun  and  the  possession  of  the  land  followed  its 
delivery,  the  grantee  was  thereupon  vested  with  full  title  as 
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against  the  grantor,  and  there  was  no  such  preference  of  the  grantco 
as  made  the  conveyance  invalid  as  to  otner  creditors  under  tlie 
Bankrupt  Act,  which  declares  that  "where  the  preference  consists 
of  a  transfer,  such  period  of  four  months  shall  not  expire  until  four 
months  after  the  date  of  the  recording  or  registering  of  the  transfer, 
if  by  law  such  recording  or  registering  is  required.  Pew  v.  Price. 
614. 

2.  :  :  :  Chattel  Mortgage.  The  statutes  re- 
lating to  the  recording  of  mortgages  of  personal  property  aro 
different  in  terms  and  legal  effect  from  the  statutes  governing 
the  conveyances  of  real  estate.  The  grantee  of  land  whose  deed 
has  not  been  recorded  takes  the  title  as  against  the  grantor's  prior 
or  subsequent  creditors  who  do  not  procure  a  sale  of  the  land  by 
legal  process  before  the  recording  of  the  deed.  But  a  chattel 
mortgage,  if  not  recorded,  is  invalid  as  to  subsequent  creditors, 
and  is  good  against  prior  creditors  where  possession  of  the  prop- 
erty is  taken  before  such  creditors  fix  a  lien  thereon.     lb. 


3.    :  A  conveyance  fraudulently  contrived  may  be  set  aside 

because  of  its  fraudulent  character,  although  not  invalid  imder 
the  Banlorupt  Act  as  an  illegal  preference.     lb. 

4.   z  Preference.    An  insolvent  debtor  has  the  right,  in  the 

payment  of  his  debts,  to  prefer  one  creditor  over  another,  provided 
the  payment  is  made  and  received  in  good  faith,  and  not  with  the 
intent  to  hinder,  delay  and  defraud  any  other  creditor ,'^  except  as 
that  might  necessarily  result  from  the  mere  act  of  paying  in  full 
the  just  debt  of  the  preferred  creditor.     lb. 


5.    :  :  Honest  Transaction.    Where  the  property  was 

conveyed  for  its  reasonable  value  and  to  discharge  an  honest 
indebtedness,  and  neither  grantor  nor  grantee  had  any  purpose 
to  defraud  any  other  creditor,  the  conveyance  was  not  fraudulent, 
although  it  left  the  grantor  insolvent  and  his  other  creditors  wero 
thereby  hindered  and  delayed.     lb. 

GOVERNOR.     See  Executive  Department  of  Government. 

HABEAS  CORPUS. 


False  Imprisonment:  Contempt:  Damages  from  Attorney:  Pre« 
paring  Sheriff's  Return  in  Habeas  Corpus.  Where  plaintiff 
had  been  committed  for  contempt  and  after  his  discharge  under 
the  'vvTit  of  habeas  corpus,  sued,  for  false  imprisonment,  the  attor- 
ney who  had  examined  him  upon  the  retmrn  of  the  subpoena 
duces  tecum  and  to  whose  questions  he  refused  to  reply,  testi- 
mony that  said  attorney  prepared  or  assisted  in  preparing  the 
sheriff's  return  to  the  wnt  of  habeas  corvus  was  properly  excluded, 
the  return  being  entirely  neutral  ana  showinjg  precisely  these 
things  the  statute  requires  an  officer  to  embody  in  his  return, 
and  there  being  no  attempt  to  show  that  the  attorney  was  ac- 
tuated by  malice.  The  sheriff  had  the  right  to  take  legal  advice 
and  presumably  consulted  said  attorney  for  that  purpose.  Shull 
v.  Boyd,  452. 

HIGHWAYS  AND  STREETS.  OBSTRUCTION.    See   Roads  and 
Highways. 
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HUSBAND   AND    WIFE. 

1.  Alienation  of  Affections:  Divorce:  Effect  of  Statute.  The 
alienation  of  the  wife's  affeotions  is  a  tortious  act  of  some  third 
person  against  the  rights  of  the  husband,  and  his  right  to  sue 
IS  one  which  must  arise  while  the  marital  relation  exists,  but 
it  is  not  a  right  which  grows  out  of  the  marital  relation,  and 
is  not  one  of  the  forfeited  rights  mentioned  in  Sec.  2378,  R.  S. 
1909,  declaring  that  *'in  all  cases  of  divorce,  from  the  bonds  of 
matrimony,  the  guilty  party  shall  forfeit  aU  rights  and  claims 
imder  and  by  virtue  of  the  mairiage/'  The  *' rights  and  claims" 
mentioned  in  that  statute  are  rights  and  claims  between  husband 
and  wife  which  spring  up  by  reason  of  the  marriage,  and  do  not 
include  tortious  acts  of  third  parties  towards  either  during  the 
existence  of  the  marriage  relation.    DeFord  v.  Johnson,  244. 


2.   :  :  Bar  to  Right  of  Injured  Party  to  Sue.    The 

obtaining  of  a  divorce  by  the  wife  does  not  bar  the  right  of  the 
husband  to  maintain  a  personal  action  against  a  third  party 
for  the  tortious  act  of  alienating  her  affections  committed  during 
the  existence  of  the  marital  relation.  The  husband  cannot  re- 
cover for  defendant's  conduct  towards  his  wife  after  she  obtained 
a  divorce;  but  for  aU  his  tortious  acts  toward  the  wife  committed 
while  the  marriage  relation  existed  defendant  is  liable,  and  the 
decree  in  the  divorce  suit,  obtained  by  the  wife,  even  though 
obtained  for  the  fault  of  the  husband,  is  no  bar  to  the  husbanof's 
suit  for  alienation.     lb. 

IDEM  SONANS.     See  Names. 

INDICTMENT  AND  INFORMATION. 

1.  "Upon  His  Oath."  The  phrase  "upon  his  oath,"  as  used  in 
the  information,  is  synonymous  with  "upon  his  official  oath" 
or  "oath  of  office."    State  v.  White,  178. 

2.  Assistant  Prosecuting  Attorney  in  Jackson  County  May  Sign 
and  Swear  To.  Under  Sec.  10738b,  Laws  1911,  p.  393,  an  assist- 
ant prosecuting  attorney  in  Jackson  county  has  power  to  sign 
and  swear  to  an  information  as  such  assistant.     lb. 

INJUNCTION. 

1.  Ejectment:  Improvements:  Iniunction  Without  Bond. 
Ordinarily  the  court  has  no  jurisdiction  to  grant  an  injunction 
unless  the  statute  exacting  a  bond  (Sec.  2522,  R.  S.  1909)  is  com- 
plied with.  But  an  injunction  bond  is .  not  a  condition  precedent 
to  the  granting  of  a  restraining  order  by  the  circuit  court  en- 
joining the  successful  plaintiff  in  ejectment  from  taking  posses- 
sion of  the  premises  adjudged  to  belong  to  him  until  the  value 
of  the  improvements  placed  thereon  by  defendant  are  adjudi- 
cated. The  injunction  provided  for  by  section  2403  of  the  Eject- 
ment Statute  is  not  an  injunction  within  the  meaning  of  section 
2522  of  the  Injunction  Act.  It  is  of  the  nature  of  a  stay  of  the 
writ  of  restitution.  While  the  suit  for  improvements  is  an  in- 
dependant  one,  yet  it  must  be  brought  in  the  same  court  in  which 
the  ejectment  action  was  tried,  and  is  ancillary  to  that  action, 
and  what  is  styled  "an  injunction"  by  section  2403  is  in  effect  a 
stay  of  execution  under  the  ejectment  judgment  imtil  the  value 
of  the  improvements  are  adjudicatedj  and  of  course  the  court 
can  without  bond  stay  a  writ  of  restitution.  State  ex  rel.  v.  Foard, 
61. 

2.  Quo  Warranto:  Injunction  as  Ancillary.  The  Supreme  CJourt 
has  jurisdiction  to  issue  a  temporary  injunction  in  aid  of  or 
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INJUNCTION— Continued. 

ancillary  to  a  quo  warranto  writ  pending  therein,  in  order  to  stop 
the  mischief  complained  of  and  to  preserve  matters  in  slalu 
quo.  The  Supreme  Court  is  given  express  authority  to  try  a 
qiM  warranto^  and  wherever  a  coiurt  is  given  express  authority 
to  try  a  cause  it  has  the  power  to  do  all  things  that  are  incident 
to  the  trial,  or  that  are  necessary  to  be  done  in  order  to  carry 
into  full  force  and  effect  the  judgment  or  decree  the  law  authorizes 
the  court  to  render.  Where  the  Attorney-General  charges, 
in  an  information  in  the  nature  of  a  quo  warranto^  that  certain 
foreign  insurance  companies  have  entered  into  an  agreement 
to  unitedly  withdraw  from  the  State  on  a  certain  day,  and  to 
cease,  by  a  concerted  movement,  to  write  insurance  contracts 
in  the  State,  and  asks  that  said  acTeement  be  declared  unlawful 
and  void,  and  that  respondents  be  fined  for  entering:  into  it, 
the  coiu*t  can  also  issue  a  temporary  injunction  restraining  said 
companies  from  withdrawing  from  the  State  and  otherwise  doing 
irreparable  injury  to  the  business  of  the  State  and  from  canceling 
existing  policies,  pending  a  trial  of  said  information.  State  ex  reL 
V.  Assurance  Companies,  278. 

3.  Materialman's  Lien:  County  Court  Not  Made  Parties.  Where 
neither  the  county  court  nor  the  county  was  made  a  party  to 
a  suit  to  establish  and  enforce  a  materialman's  lien  upon  the 
property,  upon  which  there  was  a  mortgage  to  the  county  court 
to  secure  a  loan  from  the  school  funds,  neither  the  county  court 
nor  the  county  was  aflfected  by  the  judgment  rendered  therein 
in  favor  of  the  materialman,  or  by  a  subsequent  sale  of  the  prop- 
erty under  execution  to  him;  and  if  the  mortgage  was  a  vahd 
subsisting  prior  lien,  the  coimty  court  and  sheriff  could  not,  be- 
cause of  said  judgment,  be  enjoined  from  selling  the  property 
under  the  mortage.     Lumber  Co.  v.  Schafer,  539. 

INSANE  PERSON. 

Setting  Aside  Deed:  Grantor  Non  Compos  Mentis.  The  deed  of  a 
grantor  of  unsound  mind  at  the  time  it  was  made,  may  be  avoided, 
though  he  had  not  at  that  time  been  adjudged  of  unsound  mind. 
Gibson  v.  Shull.  480. 

INSTRUCTIONS. 

1.  Slander:  Malice:  Wrongful  Definition.  An  instruction  in  a 
slander  suit  which  tells  tne  jury  that  malice  means  that  defendant 
was  actuated  by  motives  of  personal  spite  and  iUwill  towards 
plaintiff,  is  erroneous.  It  is  not  necessary  to  show  personal 
malice,  but  legal  malice,  which  means  that  the  words  were  wil- 
fully and  intentionally  uttered,  without  just  cause  or  excuse, 
must  be  showTi.    Peak  v.  Taubman,  390. 


:  Privilege:  Instruction  Not  to  Consider.    Where  neither 

the  occasion  nor  the  interest  represented  by  defendant  justified 
the  speaking  of  the  words,  and  the  person  to  whom  they  were 
spoken  had  no  corresponding  interest  to  protect  or  duty  to  per- 
forin, but  the  words  were  simply  idle  gossip,  spoken  without  just 
provocation  or  legal  excuse,  the  court  should  give  an  instruc- 
tion, requested  by  plaintiff,  telling  the  jurj'  to  consider  none  of 
the  evidence  tendmg  to  show  privilege  on  the  part  of  the  defendant 
in  speaking  said  words,  although  privilege  has  been  pleaded.  It 
is  for  the  court,  and  not  the  jury,  to  say  when  words  are  of  a  priv- 
ileged character.     lb. 
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INSTRUCTIONS— Continued. 

3.   :  Privilege.    A    communication    made    in    good    faith, 

upon  any  subject-matter  in  which  the  speaker  has  an  interest, 
or  in  reference  to  which  he  has,  or  honestly  believes  he  has.  a 
duty,  either  legal  or  moral  or  social,  if  made  to  a  person  havmg^ 
a  corresponding  interest  or  duty,  is  privileged.  But  a  statement 
made  by  a  president  of  a  bank,  on  a  train,  to  another  person 
who  had  formerly  been  a  bookkeeper  in  the  bank,  but  whose 
relationship  with  the  bank  had  terminated,  that  a  certain  other 
bookkeeper,  whose  connection  with  the  bank  had  also  terminated, 
was  the  forger  of  certain  checks  which  had  been  received  at  the 
bank  and  cashed  by  the  person  addressed,  the  entire  transaction 
having  at  the  time  been  thoroughly  investigated,  was  not  priv- 
ileged, and  the  court  erred  in  permitting  the  jury  to  consider 
it  as  a  privileged  oonmiunication.  It  was  not  made  concerning 
a  matter  in  which  the  speaker  and  the  person  addressed  had  a 
corresponding  or  common  interest;  not  was  it  warranted  by  the 
occasion;  nor  was  it  spoken  in  good  faith,  with  the  view  to  pro- 
tect the  interests  of  tne  bank  or  of  the  person  addressed.  The 
instructions  should  have  placed  upon  defendant  the  burden  of 
proving  the  words  were  si>oken  without  malice.    lb. 

-4.   :  :  Qualified     Privilege:  Not     Theory     at     Trials 

The  elements  which  constitute  a  qualified  privilege  differ  materi- 
ally from  those  which  constitute  a  privileged  communication. 
If  the  occasion,  or  the  interest  or  duty  of  the  speaker  make  his 
oommunication  privileged,  it  is  the  duty  of  the  court  to  determine 
that  question  in  the  first  instance,  and  the  burden  rests  upon 
'  the  plaintiff  to  prove  malice;  but  if  the  communication  is  only 
qualifiedly  privileged,  the  burden  is  on  defendant  to  show  the 
words  were  uttered  without  malice,  hatred  or  ill  will.  And  where 
defendant  at  the  trial  asked  and  obtained  an  instruction  author- 
izing a  verdict  for  him  based  on  a  defense  of  a  privileged  communi- 
cation, and  obtained  a  verdict,  he  cannot  on  appeal  have  that 
verdict  affirmed  on  the  theory  that  the  communication  was 
qualifiedly  privileged,  even  though  the  evidence  may  tend  to 
establish  a  qualified  privilege,  for  the  case  was  not  tried  or  the 
verdict  rendered  upon  any  such  theory.    lb. 

5.  Alternative  View.  It  is  not  error  to  give  instructions  for  de- 
fendant that  present  a  mere  alternative  view  of  the  evidence 
submitted  by  the  instructions  given  fbr  plaintiff.  Beauchamp 
V.  Pike  County,  529. 

6.  Record  of  Surveys.  An  instruction  telling  the  jury  that  the 
book  of  the  "record  of  surveys"  should  be  deposited  in  the  record- 
er's office  and  subject  to  public  inspection  is  a  correct  statement 
of  the  law.     lb. 

7.  Equity  Suit:     Instructions  Have  no  place  m  a  smt  in  eqmcj 
Pew  V.  Price,  614. 

INSURANCE. 

1.  Conspiracy  in  Restraint  of  Trade:  Insurance  Companies: 
Agreement  to  Withdraw  from  State.  Foreign  insurance 
companies,  licensed  to  do  business  in  this  State,  have  a  legal  right, 
individually  and  of  their  own  separate  motion,  to  withdraw  from 
the  State,  and  to  discontinue  the  writing  of  insurance  contracts: 
but  they  do  not  have  the  right  to  enter  into  a  joint  agreement  ana 
confederation  unitedly,  on  a  day  agreed  upon,  as  the  result  of  con- 
certed action,  to  withdraw  from  the  State  and  cease  on  that  date 
to  write  insurance  contracts,  or  unitedly  to  agree  to  cancel  all  con- 
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INSURANCE— Continued. 

tracts  entered  into  by  them.  They  have  no  more  legal  right  to 
agree  to  do  a  lawful  thing  than  they  have  to  agree  to  do  an  imlaw- 
ful  act.     State  ex  rel.  v.  Assiurance  Companies,  278. 


2.   :  :  Anti-trust  Law  in  Force  April  28,  1913:    Oliver 

Law.  The  law  of  1911,  known  as  the  Oliver  Act,  did  not  repeal 
the  anti-trust  laws  then  in  force,  either  directly  or  by  implication, 
and  if  any  words  in  it  could  be  construed  to  repeal  them  by  impli- 
cation they  were  invalid  because  there  were  no  words  in  the  title 
of  the  Act  of  1911  to  indicate  that  its  purpose  was  to  repeal  the 
existing  anti-trust  laws.  The  Act  of  1911  did  not  permit  insur- 
ance companies  to  conspire  for  the  purpose  of  withdrawing  from 
the  State  or  of  Umiting  the  amoimt  of  insurance  that  may  be 
written  in  the  State  or  of  refusing  to  write  insurance  contracts  or 
of  canceling  existing  policies;  and  while  the  Act  of  March  29, 1913, 
repealed  the  anti-trust  laws,  it  also  re-enacted  them,  in  every 
respect,  except  by  the  addition  of  one  new  section,  and  hence  the 
anti-trust  laws,  namely  chapter  98,  R.  S.  1909,  were  in  force  when 
this  suit  was  brought  on  April  28,  1913.     lb. 

3.  Quo  Warranto:  Injunction  as  Ancillary.  The  Supreme  Court 
has  jurisdiction  to  issue  a  temporary  injimction  m  aid  of  or 
ancillary  to  a  qiu)  warranto  writ  pending  therein,  in  order  to  stop 
the  mischief  complained  of  and  to  preserve  matters  in  statu  quo. 
The  Supreme  Court  is  given  express  authority  to  try  a  guo  war- 
rantOt  and  wherever  a  court  is  given  express  authority  to  try  a 
cause  it  has  the  power  to  do  all  things  that  are  incident  to  the 
trial,  or  that  are  necessary  to  be  done  in  order  to  carry  into  full 
force  and  effect  the  judgment  or  decree  the  law  authorizes  the  court 
to  render.  Where  the  Attorney-General  charges,  in  an  informa- 
tion in  the  nature  of  a  ouo  warranto,  that  certain  foreign  insurance 
companies  have  entered  into  an  agreement  to  unitedly  withdraw 
from  the  State  on  a  certain  day,  and  to  cease,  by  a  concerted  move- 
ment, to  write  insurance  contracts  in  the  State,  and  asks  that  said 
agreement  bo  declared  unlawful  and  void,  and  that  respondents  be 
fined  for  entering  into  it,  the  court  can  also  issue  a  temporary  in- 
junction restraining  said  companies  from  withdrawing  from 
the  State  and  otherwise  doing  irreparable  injury  to  the  business 
of  the  State  and  from  canceling  existing  policies,  pending  a  trial 
of  said  information.     lb. 

INTERSTATE  COMMERCE. 

Importing  Books:  Sees.  1024-1026,  R.  S.  1899.  No  Bar  to  Suit  on 
Notes.  A  contract  for  soliciting  orders  for  oooks  to  be  imported 
into  this  State  and  delivered  by  agents  of  the  company  direct  to 
subscribers,  is  a  transaction  of  interstate  commerce,  and  the 
statute,  Sees.  1024,  1025  and  1026,  R.  S.  1899,  providing  that  no 
foreign  corporation  which  has  not  complied  with  its  provisions 
can  maintain  suit  in  this  State  upon  any  demand,  does  not  afford 
a  defense  to  notes  executed  to  a  foreign  corporation  upon  such  oon- 
'  tract  as  consideration.    Bank  v.  Simmons,  2. 

JUDGMENT  AND  DECREE. 

1.  Condemnation:  Prior  to  Improvement:  Evidence:  Estoppel. 
A  final  decree  in  condemnation  of  a  street  relates  back  only  to  the 
institution  of  the  suit;  and  if  at  that  time  the  benefit  district  for  the 
improvement  of  another  street  had  been  so  formed  as  to  include  the 
area  afterwards  condemned  for  the  street  as  a  part  of  defendants* 
land,  and  said  other  street  had  been  fully  improved  and  the  tax  bills 
had  been  issued  and  become  a  lien  on  defendants'  lands,  it  will 
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not  be  held  that  the  city  wrongfully  counted  the  area  which  after- 
wards became  a  part  of  the  street  so  condemned  as  a  i>art  of 
defendants'  land.  And  the  fact  that,  before  defendants  were  sued 
on  the  tax  bills,  they  made  demand  for  damages  for  the  land  taken 
for  the  street  in  the  condemnation  proceeding,  is  a  very  significant 
fact  in  determining  whether  or  not  it  was  an  existing  street  when 
the  benefit  district  was  established,  and  almost  amounts  to  an 
estoppel  to  their  claim  that  they  had  previously  dedicated  or  in- 
tended to  dedicate  the  strip  for  a  street.     Perkinson  v.  Weber,  186. 

2.  Decree:    Affirmative  Defenses.    When  the  trial  court  held  th& 

E'  Ed  tax  bills  valid,  it  was  not  required  in  its  decree  to  directly 
se  of  that  part  of  defendants'  answer  which  demands  a  can- 
ion  of  the  tax  bills  as  casting  a  cloud  on  their  title.     lb. 

3.  Decree:  Appeal:  Time  for  Filing  Bond:  Extended  by  Super- 
sedeas. Where  an  appeal  was  taken  from  a  judgment  reaaing  that 
defendant  "may,"  within  ten  days,  ** execute  and  deliver  to  plain- 
tiff his  bond,"  etc.,  or,  failing  that,  suffer  designated  consequences, 
the  time  for  fihng  the  bond  was  extended  by  supersedeas.  Pickel 
V.  Pickel,  197. 

4.  Appeal:  Supersedeas:  Terminates  When  Mandate  is  mlea 
in  Trial  Court.  Stay  of  proceedings  by  supersedeas  during  appeal 
does  not  terminate  until  the  Supreme  Court's  mandate  is  filed  in 
the  trial  court.     lb. 

5.    :  Dismissed:    Misconstruction  of  Decree  Appealed  From. 

Where  plaintiff  took  proper  preliminary  steps  to  appeal  and  then 
withdrew  or  dismissea  them,  misconstruing  the  effect  of  the  decree 
from  which  she  appealed,  the  Supreme  Court  will  not  adopt  her 
misconstruction  in  order  to  prevent  her  from  losing  the  benefit  of 
the  appeal  she  dismissed,     lb. 

6.   :  From  Order  Approving  Bond  Filed  in  Accordance  With 

a  Decree :  9^^^^^^^^  ^^^  Review.  Plaintiff  appeals  from  an  order 
of  the  circuit  court  approving  defendant's  bond  given  in  accord- 
ance with  the  court's  decree,  and  contends  that  the  effect  of  the 
bond  is  to  exempt  other  property  of  defendant  from  plaintiff's 
claims.  Plaintiff  perfected  no  appeal  from  the  decree  itself.  Held 
that  the  contention  is  not  to  be  considered.  What  the  decree  was 
and  is  and  not  what  it  ought  to  have  been  is  now  the  question.    lb. 

7.   :  :  Evidence:     No   Offer  in  Trial  Court.    Where 

no  evidence  was  offered  upon  a  point  in  the  trial  court,  there  is 
no  record  basis  for  an  assignment  of  error  before  the  Supreme 
Court  based  on  the  exclusion  of  such  evidence.     lb. 

8.  Attachment:  General  Judgment:  Rendered  on  Constructive 
Service.  A  general  judgment  in  attachment,  rendered  upon  con- 
structive service,  is  void;  and  if  it  carries  upon  its  face  the  evidence 
which  shows  it  to  be  a  general  judgment,  it  is  void  upon  its  face. 
And  if  upon  its  face  it  shows  it  was  rendered  upon  constructive 
service,  it  carries  the  evidence  of  its  own  invalidity.  And  that  it 
is  a  general  judgment  against  defendant,  and  not  one  against  his 
attached  property,  is  shown  by  this  recital :  ** it  is  therefore  ordered 
and  adjudged  by  the  court  that  plaintiff  recover  from  defendant 
the  sum  of  $73.80,  being  the  amount  of  said  note  and  interest  to  this 
date,  together  with  costs  of  suit,  and  that  execution  issue  thertfor." 
Givens  v.  Harlow,  231. 
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9.   :  :  Void:     Collateral  Attack.    A  void  judgment  is 

subject  to  attack  in  a  collateral  proceeding.  For  instance,  it  may 
be  diown  in  a  partition  suit  that  the  judgment  under  which  a  pur- 
chaser at  the  sheriff's  sale  imder  such  judgment  bought  the  interest 
of  an  heir  in  the  land,  was  void,  and  that  in  consequence  the  sher- 
iff's deed  was  void.    Givens  v.  Harlow,  231. 

10.   :  :  Cured    by    Execution:      Substituted    Service. 

The  fact  that  only  the  land  attached  was  sold  under  execution  did 
not  turn  the  void  general  judgnient  into  an  irregular  judgment. 
Besides,  a  general  and  i>ersonal  judgment  cannot  be  rendered  on 
substituted  service.    lb. 

11.  Setting  Aside  Deed:  Equity:  Pleading:  No  Prayer  to  Restore 
Status  Quo :  Prayer  for  General  Relief.  Where  a  court  of  equity, 
by  a  biU  which  states  a  cause  of  action  for  setting  aside  a  deed, 
acquires  jurisdiction,  it  will  not  release  it  until  full  equity  has  been 
done,  if  the  petition  contains  a  prayer  for  general  relief.  In 
such  case  the  coiu-t  will  hear  the  evidence  and  grant  the  relief  to 
which  plaintiff  is  entitled.  So  where  the  petition  stated  a  cause  of 
action  for  setting  aside  a  deed,  although  it  contained  no  allegation 
of  a  willingness  or  ability  to  restore  the  aialus  quOy  a  judgment 
holding  a  grantor  of  imsoimd  mind  and  requiring  him  to  reimburse 
the  grantee  to  the  extent  of  the  money  he  paid  for  the  deed,  with 
interest,  was  proper,  and  will  be  upheld,  where  authorized  by  the 
evidence.    Gibson  v.  ShuU,  480. 

JURISDICTION. 

1.  Contempt:  This  court  did  not  in  In  re  Shull,  221  Mo.  623,  pass 
upon  the  c^uestion  of  the  jurisdiction  of  the  circuit  court  to  adjudge 
a  witness  m  contempt  beifore  the  case  was  actually  on  trial  on  the 
merits,  but  left  that  question  open.  All  that  was  decided  in  that 
ease  was  that  the  warrant  of  commitment  was  fatally  defective 
in  the  narration  of  facts,  namely,  the  questions  and  answers  upon 
which  the  judgment  for  contempt  was  pronounced.  Shull  v. 
Boyd,  452. 

13.  Practice:  Production  of  Papers  Prior  to  Announcement  of 
Ready  for  Trial:  Subpoena  Duces  Tecum:  Contempt.  The  cir- 
cuit coiu*t  has  power  to  issue  a  subpoena  duces  tecum  to  compel 
not  only  the  appearance  of  a  witness,  but  the  production  of  papers, 
as  an  essential  precedent  step  leading  up  to  the  trial  and  in  prep- 
aration therefor;  and  before  compelling  plaintiff,  who  has  brou^t 
a  suit  to  cancel  certain  special  tax  bills,  to  answer  ready  for  tnal, 
the  court  can  issue  its  subpoena  duces  tecum  to  a  witness  to  pro- 
duce such  tax  bills  in  court,  and  on  his  appearance  compel  him  to 
submit  to  an  examination  as  to  whether  he  has  such  tax  bills  in 
his  possession  and  as  to  their  whereabouts,  and  on  his  refusal  to 
answer  commit  him  for  contempt.  And  the  witness  cannot  con- 
fine the  inquiry  to  questions  and  answers  as  to  whether  he  had 
the  tax  bills  in  his  possession  at  the  very  time  the  subpoena  was 
served  or  subsequently;  the  court  is  entitled  to  know  if  they  were 
so  hid  or  disposed  of  that  a  trial  at  that  time  was  impossible.    lb. 

3.   : : :  Incidents  of  Power:  Refusal  of  Witness 

to  Testify:  Contempt.  Jurisdiction  includes  the  power  to  pro- 
nounce judgment  and  to  award  remedies  provided  by  law,  not 
only  finally  upon  the  cause  on  its  merits,  but  in  proceedings  and 
steps  necessarily  precedent  and  incident  to  the  trial  on  its  merits, 
in  favor  of  or  against  persons  (including  witnesses)  brought  be- 
fore the  court  in  a  manner  sanctioned  by  law.     Where  the  court 
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has  jurisdiction  of  the  subject-matter  and  of  the  parties  to  the 
suit,  it  has  jurisdiction  to  issue  subpoenas  duces  tecum  to  com- 
pel witnesses  to  produce  papers  necessary  to  a  proper  disposition 
of  the  cause  on  its  merits,  and,  on  the  witness's  refusal  to  answer 
reasonable  inquiries  as  to  the  whereabouts  of  the  papers,  to  do 
everything  necessary  to  make  the  main  power  effectual,  namely, 
to  subject  the  witness  to  the  pains  and  penalties  of  the  statute 
for  obstructing  and  impeding  the  orderly  course  of  judicial  pro- 
ceedings,   lb. 

4.  Pleading:  No  Cause  of  Action:  Jurisdictional  Matter.  A 
petition  that  states  no  cause  of  action  at  all  presents  a  defect 
m  its  nature  jurisdictional,  and  its  fatality  may  be  raised  in 
any  coiurt  at  any  stapre  of  the  case.  And  a  petition,  filed  in  April 
charging  that  plaintiff's  husband  was  killed  as  the  result  of  de- 
fendant s  negligence  in  the  prior  June,  and  asking  for  the  statutory 
penalty,  is  such  a  petition.     Chandler  v.  Railroad,  592. 

5.  False  Imprisonment:  Contempt:  Discharge  on  Habeas  Corpus: 
Refusal  to  Comply  With  Subpoena  Duces  Tecum.  The  mere 
fact  that  the  warrant  of  commitment,  issued  after  a  subpoena 
duces  tecum  had  been  issued  for  plaintiff  requiring  him  to  produce 
certain  tax  bills  and  after  his  refusal  to  answer  proper  inquiries 
concerning  his  knowledge  of  the  whereabouts  of  said  tax  biUs  and 
he  was  committed  for  contempt,  was  irregular  on  its  face,  in  not 
complying  with  the  requirements  of  the  statute,  and  in  conse- 
quence he  was  discharged  by  habeas  corpus^  cannot  be  held,  in ' 
a  suit  bv  him  for  damages  for  false  imprisonment,  to  hark  back 
and  to  destroy  the  jurisdiction  of  the  court  to  require  him  to  an- 
swer such  inquiries  and  to  commit  him  for  contempt  for  refusing 
to  answer,  to  the  extent  of  making  aU  persons  participating  in  the 
hearing  guilty  of  trespass.     Shull  v.  Boyd,  452. 

LACHES. 

1.  Suit  to  ymei  xitle:  Paying  Taxes.  The  application  of  the  doc- 
trine of  laches  is  bottomed  on  the  theory  that  the  acts  of  plain- 
tiff have  so  misled  defendant  to  his  injury,  or  so  induced  and  lured 
him  to  make  expenditures,  or  have  put  him  in  such  attitude  to- 
wards the  subject-matter,  that  it  would  be  inequitable  and  un- 
conscionable to  permit  plaintiff  to  recover.  But  where  defendants 
bought  the  land  at  a  void  tax  sale  in  1898  founded  on  a  suit 
against  plaintiff's  father,  and  entered  into  possession  and  paid 
taxes  until  plaintiff's  suit  to  quiet  title  and  in  ejectment  was 
brought  in  1908;  and  where  plaintiff's  father  did  not  die  until 
1905  and  in  1903  plaintiff,  who  did  not  live  in  the  county,  inci- 
dentally met  one  of  the  defendants,  and  said  he  would  like  to  have 
the  land  back,  as  his  mother's  money  had  paid  for  it,  and  was 
wilUng  to  pay  defendants  what  it  had  cost  them,  and  said  de- 
fendant said  they  had  bought  it  in  good  faith  and  paid  the  taxes 
and  it  would  not  suit  them  to  surrender  it  to  plaintiff,  and  plain- 
tiff thereupon  said  he  had  "found  some  little  irregularity  in  the 
title,"  there  is  no  element  of  laches  in  the  case.  Williams  v. 
Sands,  147. 

2.    :  Making  Improvements.    Where  defendants,  five  or  six 

years  after  they  bought  the  land  at  a  tax  sale,  made  a  lease  to  a 
miner,  who  put  up  a  residence  on  it  to  be  used  by  him  while  pros- 
pecting for  minerals,  imder  an  agreement  that  the  house  was  to 
be  removed  if  the  tenant  did  not  purchase  the  land,  and  in  order 
to  obtain  money  to  build  the  house  he  procured  defendants  to  be- 
come sureties  on  his  notes  and  secured  tnem  by  a  chattel  mortgage 
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on  the  improvements,  and  later  settled  the  notes  and  obtuned  a 
release  of  the  mortgage  by  executing  a  bill  of  sale  of  the  improve- 
ments to  defendants,  the  circumstances  are  such  as  to  furnish  no 
basis  for  an  application  of  the  doctrine  of  laches.  Williams  v. 
Sands,  147. 

LANDS  AND  LAND  TITLES. 

1.  Tax  Deed:  Prima  Facie  Valid:  Rebuttal  by  Record.  A  tax 
deed,  in  the  usual  form  and  i)urporting  to  convey  the  interest 
of  the  common  source  of  title,  is  prima  facie  valid;  yet  its  prima 
facie  validity  may  be  rebutted  by  the  introduction  in  evidence 
of  the  papers  and  proceeding  in  the  tax  suit,  and  if  an  inspection 
of  them  establishes  the  invahdity  of  the  tax  judgment,  the  sheriff's 
deed  founded  thereon  will  also  be  held  to  be  invalid  and  void  and 
as  conveying  no  interest.     Wilhams  v.  Sands,  147. 

2.  Setting  Aside  Deed:  Thought  to  Be  a  Will:  Deference  to 
Chancellor.  Where  a  warranty  deed  by  two  old,  decrepit  and 
ignorant  colored  people,  conveying  their  home  to  their  son,  was 
(frawn  by  a  lawyer  employed  by  the  son,  and  they  testified  that 
they  thought  they  were  making  a  will,  although  they  were  not 
able  to  tell  the  difference  between  a  will  and  a  deed,  and  the  son 
testified  that  the  old  folks  were  to  live  on  the  place  during  their 
lifetime,  though  no  such  reservation  was  made  in  the  deed,  and 
there  was  other  substantial  evidence  to  support  the  finding  of  the 
chancellor  setting  aside  the  deed,  and  that  decree  reached  a  right- 
eous result,  the  Supreme  Court  will  defer  to  the  finding  of  the  chan- 
cellor who  had  the  witnesses  before  him  and  was  best  able  to  judge 
of  their  credibility.    Vaughn  v.  Vaughn,  441. 

3.  Setting  Aside  Deed:  Cause  of  Action:  Sufficiency  of  Peti- 
tion: In  Statu  Quo:  Taking  Advantage  of  Incapacity.  A  petition 
that  states  the  grantor  in  a  deed  was  of  unsoimd  mind  at  the 
time  it  was  executed,  that  the  deed  -was  given  without  considera- 
tion and  that  it  constitutes  a  cloud  upon  said  grantor's  title, 
states  a  cause  of  action  for  annulling  the  deed.  The  allegation 
that  the  deed  was  without  consideration  and  constitutes  a  cloud 
on  the  grantor's  title,  states  a  cause  of  action  for  setting  aside 
the  deed,  whether  the  grantor  was  of  sound  or  unsound  mind. 
Nor  does  the  petition  fail  to  state  a  cause  of  action  because  it 
nowhere  states  the  plaintiff's  ability  or  willingness  to  place  the 
defendant  in  statu  quo  or  that  defendant  knew  the  grantor  was 
insane  and  took  advantage  of  him.     Gibson  v.  ShuU,  480. 


4.   : :  Judgment:  No  Prayer  to  Restore  Status  Quo: 

Prayer  for  General  Relief.  Where  a  court  of  equity,  by  a  bill 
which  states  a  cause  of  action  for  setting  aside  a  deed,  acquires 
jurisdiction,  it  will  not  release  it  until  full  equity  has  been  done, 
if  the  petition  contains  a  prayer  for  general  relief.  In  such  case 
the  court  will  hear  the  evidence  and  grant  the  relief  to  which  plain- 
tiff is  entitled.  So  where  the  petition  stated  a  cause  of  action  for 
setting  aside  a  deed,  although  it  contained  no  allegation  of  a  will- 
ingness or  ability  to  restore  the  status  quo^  a  judgment  holding  the 
grantor  of  unsound  mind  and  requiring  him  to  reimburse  the 
grantee  to  the  extent  of  the  money  he  paid  for  the  deed,  with  in- 
terest, was  proper,  and  will  be  upheld,  where  authorized  by  the  evi- 
dence,    lb. 

5.    :  Grantor  Non  Compos  Mentis.    The  deed  of  a  grantor 

of  unsound  mind  at  the  time  it  was  made,  may  be  avoided,  though 
he  had  not  at  that  time  been  adjudged  of  unsound  mind.     lb. 
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6.  Swamp  Lands:  Sale  for  Fifty  Cents  an  Acre:  Void.  Neither 
the  county  coiurt  of  Butler  county,  nor  anv  commissioner  ap- 
pointed by  it,  had  any  authority  m  November,  1867,  to  sell  for 
fifty  cents  per  acre  any  lands  lying  within  said  coimty,  granted 
to  Missouri  by  act  of  Congress,  and  by  the  State  donated  to  said 
county  by  the  Act  of  1853,  Laws  1852^,  p.  108,  "upon 
the  terms  and  provisions"  stated  in  the  act  of  March  3,  1851, 
Laws  1850-1,  p.  238;  for  said  last  act  **  provided  that  said  scrip 
shall  in  no  instance  be  sold  for  a  less  amount  than  one  dollar 
per  acre."  The  cleaj  purpose  of  the  limitation  was  to  prevent 
the  swamp  lands,  donated  to  reclamation  and  school  purposes, 
from  being  frittered  away,  and  the  county  court  had  no  more 
authority  to  sell  them  for  less  than  the  mimimum  price  fixed 
by  the  law  than  it  had  to  give  them  away;  and  a  deed,  made  by 
the  coimty  commissioner  in  November,  1867,  which  recites  that 
the  lands  were  sold  for  fifty  cents  an  acre,  is  null  and  void  on  its 
face.    Bayless  v.  Gibbs,  492. 

7.   :  :  :  Powers  of  County  Courts:  notice  of 

Limitation.  County  courts  are  not  general  agents  of  their  ooim- 
ties.  They  are  courts  of  limited  jurisdictions,  with  powers  de- 
fined and  Umited  by  the  statutes,  which  constitute  their  war- 
rant of  authority,  and  when  they  act  outside  of  or  in  excess  of 
their  statutory  authority,  their  acts  are  null  and  void;  and  all 
I)ersons  dealing  with  them,  when  they  essay  to  act  as  agents 
of  their  respective  counties,  are  boimd  to  take  notice  of  their 
powers.  The  coimty  courts  of  Butler  and  the  other  nine  counties 
named  in  the  Acts  of  1851,  1853  and  1855,  were  by  those  express 
statutes  restricted  from  selling  the  swamp  lands  lying  therein 
for  less  than  one  dollar  an  acre,  and  a  deed  by  a  commissioner, 
appointed  by  the  county  court,  made  in  November,  1867,  which 
recited  a  consideration  of  fifty  cents  an  acre,  was  null  and  void, 
and  all  persons  who  claim  from  the  grantee  therein,  whether  by 
conveyance  or  as  heirs  under  the  law  of  descents  and  distribu- 
tion, are  bound  with  notice  that  such  deed  was  void.  [Disting- 
uishing Simpson  v.  Stoddard  County,  173  Mo.  421,  interpreting 
Act  of  March  27,  1868,  Laws  1868,  p.  68,  and  Act  of  March  10, 
1869.  Laws  1869.  p.  66.]     lb. 

8.    :  Title    in    Butler    and    Other    Counties.    The    counties 

of  Butler,  Stoddard  and  the  other  eight  counties  mentioned  in 
the  Laws  of  1854-5,  p.  154,  and  the  Act  of  March  3,  1851,  Laws 
1850-1,  p.  238,  until  the  passage  of  the  Act  of  March  27,  1868, 
Laws  1868,  p.  68,  had  no  title  to  the  swamp  lands  therein  except 
as  they  held  the  title  under  the  Act  of  February  23,  1853,  Laws 
1852-3,  p.  108,  "upon  the  terms  and  provisions"  stated  in  the 
said  Act  of  1851;  that  is,  they  had  no  title  of  their  own  to  said 
swamp  lands  until  the  passage  of  the  said  Act  of  1868,  and  they 
had  no  power  prior  to  said  date  to  convey  swanip  lands  for  less 
than  one  dollar  ctn  acre.  The  statute  found  in  Laws  1854-5,  p. 
160,  pertaining  to  swamp  lands  generally,  does  not  apply  to  the 
swamp  lands  in  the  ten  counties  mentioned  in  the  statute  found 
on  page  154  of  the  same  session  laws,  which  last  act  is  carried 
forward  in  the  General  Statutes  of  1865^  chap.  49,  p.  277,  section 
19  of  w:hioh  provides  that  "the  provisions  of  this  chapter  shall 
not  extend  to  or  be  in  force  in  the  counties  of  Wayne,  Butler, 
Stoddard,"  etc.,  and  that  section  remained  in  force  until  the 
passage  of  the  Act  of  March  27,  1868,  Laws  1868,  p.  68.     lb. 

9.  Vendor:  Assertion  of  Title  in  Good  Faith:  Not  Fraud:  Breach 
of  Warranty.  A  vendor's  assertion  of  title  made  in  good  faith 
does  not  constitute  a  fraud.    Otherwise  every  breach  of  war- 
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ranty  would  be  attended  with  fraud,  and  the  rule  that  a  vendee 
in  possession  under  covenants  of  warranty  from  a  solvent,  resi- 
dent grantor  is  in  the  absence  of  fraud  remitted  to  his  covenants 
for  reuef  would  be  a  palpable  absurdity.     Heady  v.  HoUman,  632. 

10.  Equity:  Rescission  of  Sale:  Insolvency  of  Grantor.  In  a  suit 
by  a  purchaser  to  rescind  an  executed  sale  of  realty  the  insol- 
vency of  the  prantor  is  not  an  independent  ground  of  relief, 
but  merely  a  cu-cumstance  negativing  the  adequacy  of  tie  gran- 
tee's remedy  at  law  on  the  covenants  in  his  deed,  and  therefore, 
in  a  proper  case,  warranting  equitable  interposition  in  circum- 
stances m  which,  but  for  sucn  interposition,  irreparable  loss 
would  result.     lb. 

11.  :  :  :  After-bom  Children:  Stay  or  Abate- 
ment of  Payment.  A  purchaser  of  realty,  who,  having:  been 
advised  by  his  attorney  before  the  sale  that  after-bom  children 
of  A  would  come  in  as  remaindermen,  agreed  nevertheless  ''to 

;  take  chances"  on  that  happening  and  closed  the  sale,  cannot 
make  that  possibility  a  ground  of  rescission,  and,  no  such  child 
having  been  bom,  no  actual  loss  has  occurred,  and  the  mere 
possibility  of  loss  through  such  an  event  does  not  entitle  him 
to  a  stay  of  payment  or  abatement  pro  tarUo  of  the  purchase 
price,  even  though  his  warrantor  be  conceded  to  be  insolvent.  lb. 

12.  Remainder:  To  Heirs  of  Living:  Vested.  In  case  of  limita- 
tion to  one  with  remainder  to  tne  heirs  of  another  who  is  still 
living,  if  the  context  shows  that  the  term  is  used  in  a  popular 
and  not  technical  sense,  meaning  the  children  of  a  living  person, 
the  term  is  regarded  as  a  descrivtio  personae;  and  whoever  ans- 
wers thereto,  if  living,  may  take  tne  remainder  as  a  vested  one.  lb. 

13.  Deed:  Construction:  Intent  of  Maker,  In  deeds,  as  in  wills, 
the  intent  of  the  maker  is  the  object  of  all  construction,  and  that 
intent  is  to  be  gathered  from  a  consideration  of  the  whole  instm- 
ment.     lb. 

14.   :  Vested  Estates  Favored  by  Law.    The  law  favors  vested 

estates,  and  the  mle  is  that  estates  shall  be  held  to  vest  at  the 
earliest  possible  period,  unless  a  contrary  intention  is  clearly 
manifested  in  the  grant.     lb. 

15.   :  Remainder   to   ''Children    and   Heirs   at   rraw:*    uon- 

stniction.  A  deed  conveyed  land  to  B  and  C  "for  and  during 
their  natural  Ufe,  the  survivor  for  and  during  her  natural  life, 
and  then  unto  the  children  and  heirs  at  law  of  A,  their  heirs  and 
assigns  forever.  The  said  B  is  not  to  be  regarded  as  a  child  or 
heir  at  law  of  said  A,"  etc.  Hddy  that  the  children  of  A  took 
a  vested  remainder  at  the  time  of  the  execution  and  delivery 
of  the  deed,  which  remainder  will  open  to  let  in  after-bom  chil- 
dren of  A.     lb. 

16.  Deed:  Ambiguous:  North  Half:  Meaning.  The  words  ** north 
side"  and  "north  half"  may  mean  the  north  half  of  a  building 
on  the  ground  described,  and  not  the  north  half  of  the  area. 
Blumenthal  v.  Blumenthal,  693. 

17.   :  Ambiguous:  Construction:  North    Side    or    Half:  Hot 

of  Area,  But  of  Building.  A  deed  which  undertook  to  convey 
86  feet  of  ground  fronting  on  the  east  side  of  a  street  by  150 
feet  deep,  when  in  fact  the  tract,  identified  by  other  calls,  fronted 
82  feet  on  said  street  and  was  163  deep,  and  which  undertook 
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to  convey  to  one  son  for  life  "the  north  side"  of  said  premises 
and  "the  title  to  that  half  of  said  property"  to  a  daughter  of 
said  son  and  the  heirs  of  her  body,  and  to  convey  to  two  daugh- 
ters of  said  grantor  "the  southern  half  of  the  premises  heretofore 
described/'  subject  to  a  life  estate  for  another  son,  when  on  the 
northeast  corner  of  the  plot  was  a  three-story  brick  building 
fronting  48  feet  on  the  east  side  of  said  street,  and  extending 
eastward  55  feet  along  an  east-and-west  street,  in  which  was  a 
haUwav  eight  feet  wide  extending  from  west  to  east  through  the 
entire  building  and  from  the  first  floor  upward  to  the  third,  divid- 
ing the  three-story  building  in  the  middle,  the  first  story  of  which 
was  fitted  up  for  stores  and  the  second  and  third  stories  for  resi- 
dence purposes,  is  ambiguous  and  uncertain,  both  in  its  descrip- 
tion, and  in  the  portion  of  said  tract  it  undertook  to  convey  to 
the  various  grantees;  and  it  is  held,  that  it  did  not  intend  to  convey 
to  the  one  son  and  his  daughter  one-half  in  area  of  the  82  feet, 
or  the  north  41  feet  of  said  tract,  but  the  "north  side"  or  **half" 
of  the  48-foot  building,  the  purpose  of  the  deed  being  to  divide  the 
property  with  the  center  hne  of  the  hall.     lb. 

18.   : :-Parol   Evidence:  Meaning   Parties   Placed   on 

Deed.  Where  a  deed  is  ambiguous,  the  intention  of  the  parties 
may  be  sought  by  inquiring  into  the  condition  of  the  property 
and  the  uses  to  which  it  was  put.  And  the  interpretation  placed 
upon  the  deed  by  the  parties  themselves  is  very  persuasive  of 
its  meaning.  Where  the  deed  granted  the  "north  side"  of  a  lot 
fronting  82  feet  on  the  east  side  of  a  street  to  an  older  son  for 
life  and  "that  half"  to  his  daughter  in  remainder,  and  the  "south- 
ern half"  to* a  younger  son  for  life,  with  remainder  in  two  unmar- 
ried daughters,  and  there  was  a  48-foot  brick  building  on  the 
north  side  of  the  lot,  three  stories  high,  with  an  eight-foot  hail 
running  the  entire  length  through  the  middle,  with  a  store  on  each 
side  of  the  hall  on  the  first  floor,  and  the  upper  stories  arranged 
for  residence  purposes,  the  grantor  did  not  intend  to  give  to  the 
yoimger  son  and  two  daughters  only  a  seven-foot  strip  of  a  three- 
story  building  and  34  feet  of  vacant  ground  of  small  value;  and 
the  fact  that  immediately  after  the  deed  was  executed,  the  two 
sons  took  possession  of  tne  building,  the  older  of  the  north  half, 
the  younger  of  the  south  half,  and  each  held  possession  of  that  half 
for  twenty-six  years,  is  very  persuasive  that  the  intention  of  the 
grantor  was  to  make  the  middle  line  of  the  hall,  and  not  the  middle 
fine  of  the  82  feet  of  groimd,  the  dividing  line.    lb. 

LEADING  POLITICAL  PARTY. 

In  State,  Not  Nation.  The  statute  in  requiring  that  "two  of  said 
election  commissioners  so  appointed  by  the  Governor  shall  be 
members  of  the  leading  party  politically  opposed  to  that  to  which 
the  Governor  belongs,"  had  reference  to  political  parties  within 
this  State,  and  not  to  nation-wide  parties — ^in  this  case  it  meant 
the  Republican  party,  and  not  the  Progressive,  which  even  if  it 
polled  more  votes  in  the  entire  nation  at  the  last  general  election,, 
did  not  poll  as  many  as  did  the  Republican  party  in  this  State. 
Prima  facie  every  statute  is  confined  to  persons  and  property 
rights  within  the  territorial  jurisdiction  of  the  legislature  enacting 
it.     State  ex  rel.  v.  Wright,  325. 

LIENS. 

1.  School  Fund  Mortgage:  Not  Authorized  by  County  Court: 
Valid  at  Common  Law  and  as  to  Third  Parties.  A  bond  and 
mortgage  securing  a  loan  from  the  county  school  fund,  not  author- 
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LIEN&— Continued. 

ized  by  the  county  court,  but  made  by  the  county  clerk 
and  the  county  treasurer,  are  good  as  a  common  law  bond  and 
mortgage,  not  only  between  the  mortagagors  and  the  county 
court,  but  also  between  the  county  court  and  a  third  party  who 
claims  by  virtue  of  a  materialman's  lien  on  said  property  and 
judgment  and  sale  under  execution,  notwithstanding  the  fact  that 
the  statute  makes  the  county  court  trustees  of  the  school  funds. 
Lumber  Co.  v.  Schafer,  539. 


2.   :  Materialman's  Lien:  County  Court  Not  Made  Parties: 

Injunction.  Where  neither  the  county  court  nor  the  county 
was  made  a  party  to  a  suit  to  establish  and  enforce  a  material- 
man's lien  upon  the  property,  upon  which  there  was  a  mortgage 
to  the  county  court  to  secure  a  loan  from  the  school  funds,  neither 
the  coimty  court  nor  the  county  was  affected  by  the  judgment 
rendered  therein  in  favor  of  the  materialman,  or  by  a  subsequent 
sale  of  the  property  under  execution  to  him;  and  if  the  mortgage 
was  a  valid  subsistmg  prior  lien,  the  county  court  and  sheriff  could 
not,  because  of  said  judgment,  be  enjoined  from  selling  the  prop- 
erty under  the  mortgage.     lb. 

3.  :  :  Priority  of  Liens:  Waiver.  Whatever  pref- 
erence the  materialman's  lien  had  over  a  school  fund  mortgage 
is  waived  and  extinguished  by  the  failure  of  the  materialman 
to  make  the  countv  court,  the  trustee  of  the  school  funds,  a  party 
to  his  lien  suit;  and  having  failed  to  make  him  a  party  to  that  suit, 
he  cannot  thereafter  be  heard  to  contend  that  his  judgment  es- 
tablishing his  lien  antedates  and  takes  priority  over  the  mortgage 
— and  notwithstanding  a  materialman's  lien  dates  from  the  time 
the  materials  were  furnished,  and  the  materials  were  furnished 
prior  to  the  recording  of  the  mortgage.    lb. 

LIMITATIONS. 

Tax  Sale :  Suit  Within  Three  Tears.  Section  11506a,  Revised  Statutes 
1909,  requiring  suit  to  be  brought  within  three  yew^  from  the 
time  of  recording  the  tax  deed,  applies  only  to  tax  deeds 
fair  upon  their  face  and  issued  pursuant  to  the  Revenue  Act  of 
1872,  and  it  does  not  apply  to  a  tax  deed  issued  in  pursuance  to  a 
void  judgment  for  taxes.    Williams  v.  Sands,  147. 

MALICE. 

Slander:  Wrongful  Definition.  An  instruction  in  a  slander  suit  which 
teUs  the  jury  that  malice  means  that  defendant  was  actuated  by 
motives  of  personal  spite  and  illwill  towards  plaintiff,  is  erroneous. 
It  is  not  necessary  to  show  personal  malice,  but  le^  malice, 
which  means  that  the  words  were  wilfully  and  intentionally  ut- 
tered, without  just  cause  or  excuse,  must  be  shown.  Peak  v. 
Taubman,  390. 

MANDAMUS. 

1.  Validity  of  Tax  Bill :  Improvidently  Issued.  The  writ  of  mandamus 
should  not  be  issued  by  the  Supreme  Court  where  the  only  ques- 
tion at  issue  is  the  validity  of  a  special  tax  biU  issued  by  the  city 
of  St.  Louis  in  an  imimportant  matter  of  improving  a  public  street. 
The  writ  is  not  one  of  right,  but  one  resting  in  a  wise  legal  disiu-e- 
tion,  and  the  exercise  of  a  sound  discretion  does  not  demand  its 
issuance  in  an  unimportant  matter,  in  which  the  parties  have  an 
ample  remedy  in  another  form.     State  ex  reL  v.  St.  Louis,  274. 
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2.   : :  This  Case.    The  street  to  be  improved  runs  north 

and  south  and  crosses  a  private  park  110  feet  wide,  which  runs 
east  and  west,  and  which  the  plat  declares  'Ms  a  private  place  laid 
out  for  the  exclusive  use  and  benefit  of  the  parties  fronting  there- 
on. "  The  lots  front  on  this  private  park,  and  run  back  to  alleys. 
Those  on  the  south  are  190  feet  from  the  alley  to  the  center  of  the 
park,  and  those  on  the  north  are  200  feet  from  the  alley  to  the  cen- 
ter of  the  park.  Lots  which  have  been  sold  were  sold  as  running 
to  the  center  of  the  park,  but  the  tax  bills  describe  the  lots  on  the 
south  as  having  a  depth  of  135  feet  from  the  alley  to  the  south 
line  of  the  park,  and  those  on  the  north  as  having  a  depth  of 
145  feet  from  the  alley  to  the  north  hne  of  the  park;  and  the 
only  question  is,  should  the  lots  have  been  assessed  as  extending 
from  the  alleys  to  the  center  of  the  private  park,  or  as  extend- 
ing tfrom  the  alleys  to  the  outer  line  of  the  park?  Held,  that 
an  alternative  writ,  issued  by  the  Supreme  Court,  to  compel 
the  city  to  issue  new  tax  bills  in  lieu  of  those  already  issued,  was 
improvidently  issued,  and  a  i)eremptory  writ  should  be  denied, 
without  prejudice.     lb. 

MASTER  AND  SERVANT. 

Switchman  of  Another  Road.  The  relation  between  defendant  rail- 
road company  and  a  switchman  of  another  railroad,  who  was 
killed  while  coupling  the  air  hose  to  the*  caboose  on  a  train  that 
was  being  made  up  in  defendant's  yards  for  said  other  railroad, 
was  not  that  of  master  and  servant;  neither  was  he  a  trespasser, 
but  an  invitee,  to  whom  defendant  owed  the  duty  of  exercising 
ordinary  care,  subject  to  his  own  duty  to  use  ordinary  care  for  his 
own  safety.     Chandler  v.  Railroad,  592. 

MECHANIC'S  LIEN.    See  Liens. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

1.  School  Fund  Mortgage:  Not  Authorized  by  County  Court: 
Valid  at  Common  Law  and  as  to  Third  Parties.  A  bond  and 
mortgage  securing  a  loan  from  the  county  school  fund,  not 
authorized  by  the  county  court,  but  made  by  the  county  clerk 
and  the  county  treasurer,  are  good  as  a  common  law  bond  and 
mortgage,  not  only  between  the  mortgagors  and  the  county  court, 
but  also  between  the  county  court  and  a  third  party  who  claims 
by  virtue  of  a  materialman's  Hen  on  said  property  and  judgment 
and  sale  under  execution,  notwithstanding  the  fact  that  the 
statute  makes  the  county  court  trustees  of  the  school  fimds.  Lum- 
ber Co.  V.  Schafer,  539. 

2. :   Materialman's  Lien:   County  Court  Not  Made  Parties: 

Injunction.  Where  neither  the  county  court  nor  the  county 
was  made  a  party  to  a  suit  to  establish  and  enforce  a  matenal- 
man's  Hen  upon  the  property,  upon  which  there  was  a  mortgage 
to  the  county  court  to  secure  a  loan  from  the  school  funds,  neither 
the  county  court  nor  the  county  was  afifected  by  the  judgment 
rendered  therein  in  favor  of  the  materialman,  or  by  a  subsequent 
sale  of  the  property  under  execution  to  him;  and  if  the  mortgage 
was  a  vidid  subsisting  prior  lien,  the  county  court  and  sheriff 
could  not,  because  of  said  judgment,  be  enjoined  from  seUing  the 
property  under  the  mortgage.     lb. 
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MORTGAGES  AND  DEEDS  OF  TRUST— Continued. 

3.   :   :   Priority   of   Liens:    Waiver.    WhAtever   prrf- 

erenoe  the  materialman's  lien  had  over  a  school  fimd  moriigage 
is  waived  and  extinguished  by  the  failure  of  the  materialman 
to  make  the  county  court,  the  trustee  of  the  school  fimds,  a  party 
to  his  lien  suit;  and  having  failed  to  make  him  a  party  to  that  suit, 
he  cannot  thereafter  be  heard  to  contend  that  his  judgment  es- 
tabhshing  his  lien  antedates  and  takes  priority  over  the  mortgage 
— and  that  notwithstanding  a  materialman's  Uen  dates  from  the 
time  the  materials  were  furnished,  and  the  materials  were  furnished 
prior  to  the  recording  of  the  mortgage.    Lumber  Co.  v.  Schafer,  539. 

MOTION  TO  STRIKE  OUT. 

1.  Admission:    Defenses:    Street    Improvement:    Benefit    District 

A  r  o  'on  to  strike  out  admits  the  truth  of  all  facts  well  pleaded, 
bul  d  es  not  admit  conclusions  of  law  or  mere  matters  of  opim'on. 
When  the  pleader  asserts  that  certain  alleged  facts  produce  a 
result  which  the  court,  of  its  own  judicial  knowledge,  knows  is 
not  the  result  or  probable  result  of  such  facts,  such  conclusions 
of  the  pleader  are  not  presumed  to  be  true.  Where  the  defendant 
in  his  answer,  to  plaintiff's  suit  on  a  taxbill,  issued  in  payment 
of  the  costs  of  a  street  improvement,  asserted  that  the  improve- 
ment is  of  **no  benefit  whatever  to  defendant's  property  in  ques- 
tion, or  of  no  greater  benefit  to  him,  or  his  property,  than  that  of 
any  other  person  or  property  in  St.  Louis,  for  the  reason  that  this 
defendant  can  make  no  use  of  said  improved  street  in  connection 
with  his  property  in  question, "  the  plaintiff,  by  his  motion  to  strike 
out  that  plea,  which  was  sustained,  did  not  admit  the  truth  there- 
of. It  is  within  the  judicial  knowledge  of  the  court  that  exoept 
in  rare  cases,  the  value  of  town  or  city  property  is  directly  increased 
by  the  construction  or  paving  of  streets  in  front  of  or  near  to 
such  property.  If  defendant's  parcel  of  land  is  of  such  a  peculiar 
character  that  it  will  not  be  benefited  by  paving  a  street  which 
hes  4i0  feet  from  it,  the  facts  which  make  it  an  exception  to  the 
general  rule  should  have  been  specifically  pleaded.  Paving  Co. 
v.  Fleming,  210. 

2.  Motions  to  Strike  Out  ana  tor  Juagment  on  the  i^eaam^s: 
Matter  of  Exception:  How  Preserved.  A  motion  to  strike 
out  part  of  a  pleading,  as  well  as  a  motion  for  judgment 
on  the  pleadings,  is  a  matter  of  exception  which  must  not  only  be 
preserved  in  a  bill  of  exceptions,  but  must  also  be  called  to  the 
trial  court's  attention  in  a  motion  for  a  new  trial,  and  the  mo- 
tion for  a  new  trial  and  the  exception  to  the  overruling  of  same 
must  be  preserved  by  proper  bill  of  exceptions  before  the  matter 
can  be  reviewed  on  appeal.     Interstate  Uy.  v.  Railroad,  707. 

NAMES. 

Common  Source:  Idem  Sonans.  Where  both  plaintiff  and  de- 
fendant claim  under  a  common  source  of  title,  in  a  suit,  in  the 
first  count  of  the  petition  one  to  quiet  title,  and  in  the  second  an 
action  in  ejectment,  plaintiff  claiming  as  heir  of  Slyvester  H. 
Williams,  under  a  patent  issued  to  Sylvestus  H.  Williams,  and  de- 
fendant claiminij:  under  a  tax  deed  conveying  the  interest  of 
Sylvester  H.  W  lliams  and  based  on  a  tax  sale  in  pursuance  to 
a  suit  again!  t  and  publication  to  Sylvastus  H.  Williams,  founded 
on  a  tax  bill  against  S.  H.  Wilhams,  the  rule  of  idem  sonans  has 
nothing  to  do  with  the  case.  Both  parties  claim  under  a  com- 
mon source,  and  where  that  is  the  case,  whether  the  suit  be  one 
at  law  to  quiet  title  or  in  ejectment,  the  only  question  is,  who  has 
the  better  title  from  that  common  source?  Williams  v.  Sands, 
147. 
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NEGLIGENCE. 

1.  Continuing  to  Work.  The  fact  that  plaintiff  at  the  time  of  the 
accident  did  not  believe  he  was  seriously  injured  and  that  he 
continued  to  work  off  and  on  for  six  weeks,  does  not  prove  that 
he  was  not  seriously  injured.     Kane  v.  Railroad,  13. 

2.  Independent  Causes:  Substantial  Evidence.  Where  the  history 
of  the  case  as  detailed  by  plaintiff  and  his  witnesses,  together 
with  the  opinion  of  experts,  affords  a  substantial  basis  for  a  con- 
nection of  his  injuries  with  the  derailment  of  the  train,  and  the 
defense  is  that  his  condition  is  due  to  anterior  chronic  diseases  and 
is  supported  by  much  testimony  and  the  opinions  of  many  experts, 
it  cannot  be  said  that  a  verdict  for  plaintiff  is,  as  to  that  point, 
based  on  mere  conjecture.     lb. 

3.  Evidence:  Ultimate  Fact:  Cured  by  Withdrawal.  Error  in  the 
question,  which  was:  "Whether  his  condition  is  the  result  of  the 
blow  received  in  that  accident?"  and  in  the  answer,  which  was: 
**I  would  say  that  this  trouble  resulted  from  the  violence  sus- 
tained," is  corrected  by  a  withdrawal  of  the  question  and  answer 
during  the  further  progress  of  the  trial  and  a  proper  reframing  of 
them.     lb. 

4.    :  :  No  Proper  Objection.     It  is  error  to  ask  the 

witness  if  plaintiff's  condition  could  be  produced  by  the  manner 
in  which  he  was  thrown  down  at  the  time  of  the  accident,  and  an 
answer  that  the  injury  received  in  the  back  is  the  sole  cause  of  his 
condition  is  also  error.  But  where  no  objection  was  made  to  the 
answer,  and  the  only  objection  to  the  question  was  that  it  was 
"conjectural,"  the  assignment  of  the  question  and  answer  as  error 
is  not  for  consideration  on  appeal.     lb. 

5.  Causal  Connection:  Derailment  of  Engine:  No  Side  Bearings 
or  Splashers.  The  mere  proof  of  negligence  is  not  sufficient  to 
support  a  verdict.  It  is  one  step,  but  there  is  another,  namely, 
the  causal  connection  between  the  negligence  and  injury.  It  is  not 
enough  to  prove  that  there  was  a  derailment  of  the  engine  and 
tender,  that  plaintiff  was  thrown  upon  his  back  and  injured,  and 
that  there  was  a  negligent  failure  to  provide  side  splashers  in  the 
tank  of  the  tender  and  side  bearings  to  the  front  trucks  of  the 
tender;  the  evidence  must  go  further  and  cause  it  to  appear,  either 
by  direct  proof  or  reasonable  inference,  that  the  absence  of  the 
splashers  and  side  bearings  was  the  cause  of  the  derailment,  where 
their  absence  is  charged  to  be  the  cause  of  the  derailment.  It  is 
a  matter  of  common  knowledge  that  engines  and  cars  do  roll  and 
become  derailed  without  reference  to  splashers  in  the  tank  or  side 
bearings  on  the  tender  trucks.    lb. 

6.    :  : :  Proximate.     The   proximate   cause   of 

an  event  is  that  which,  in  a  natural  and  contmuous  sequence,  un- 
broken by  any  new  cause,  produces  the  event,  and  without  which 
the  event  would  not  have  occurred.  To  establish  that  the  absence 
of  splashers  in  the  tank  of  the  tender  and  of  side  bearings  in  the 
front  trucks  was  the  proximate  cause  of  the  derailment  of  the 
engine,  it  must  appear  with  reasonable  certainty  that  if  they  had 
been  present  the  derailment  would  not  have  occurred,  and  the 
burden  is  upon  plaintiff  to  establish  this.     lb. 

7.   :  : :  Res    Gestae:      Opinion    of    Engineer 

and  Fireman:  Verdict  Based  on  Incompetent  Evidence  Unob- 
iected  to.  Testimony  of  the  division  superintendent,  that,  on 
his  arrival  at  the  scene  of  the  derailment  of  the  engine  and  tender, 
six  or  eight  hours  thereafter,  he  met  the  engineer  and  fireman 
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and  asked  them  the  cause  of  the  accident,  and  that  they  told  him 
that  in  their  opinion  the  accident  was  caused  by  the  absence  of  a 
splash  board  in  the  tank  of  the  engine  and  the  absence  of  side 
bearings  on  the  trucks,  was  incompetent,  and  though  not  objected 
to  on  that  ground  and  for  that  reason  its  admission  does  not  con- 
stitute reversible  error,  yet  a  verdict  cannot  be  made  to  rest 
on  incompetent  hearsay  evidence,  even  if  not  objected  to.  There 
being  no  other  substantial  evidence  to  show  the  causal  connection 
between  the  derailment  and  the  absence  of  the  side  beiuings  and 
splashers,  the  opinions  of  the  engineer  and  fireman,  so  detailed 
by  the  division  superintendent,  should  be  disregarded.  Kane  y. 
Raiboad,  13. 


:  :  Rough  Track.     Rough  tracks,  soft  tracks  and 

unballasted  tracks  are  not  per  se  dangerous,  nor  are  they  unusual 
and  where  no  witness  ascnbes  the  derailment  which  caused  the 
pilot's  injury  to  the  condition  of  the  track,  a  jury  should  not  be 
permitted  to  infer  a  derailment  resulted  from  such  condition.    lb. 


9.   :  :  No  Side  Bearings  and  Splashers:     Conjectural 

Cause.  An  engine  and  tender,  equipped  with  side  bearings  and 
tank  splashers,  running  backwards  at  ten  miles  an  hour,  without 
cars  attached,  might,  on  a  good  track,  from  some  unexplained 
cause,  derail  on  a  curve.  And  where  the  petition  charges  that 
their  derailment  was  due  to  the  absence  of  splashers  in  tne  tank 
and  side-bearings  on  the  trucks,  it  cannot  be  assumed  that  their 
absence  caused  the  derailment,  even  though  it  be  conceded  that 
their  presence  tends  to  prevent  derailment;  and  there  being  no 
causal  connection  between  their  absence  and  the  derailment 
shown  by  the  evidence,  a  verdict  for  plaintiff  is  left  in  the  realm 
of  conjecture.     lb. 

10.  Excessive  Speed:  Train  Known  to  Be  Approaching.  Because  a 
train  was  running  at  a  dangerous  rate  of  speed,  far  in  excess  of  the 
ordinance  rate,  across  the  main  thoroughfare  of  the  town,  a 
pedestrian  on  a  sidewalk  crossing  the  track  was  not  justified  in 
stepping  onto  the  track  when  she  knew  the  train  was  approaching 
at  its  usual  rapid  rate  of  speed,  and  was  so  close  she  did  not  have 
time  to  pass  rapidly  across  before  it  struck  her.  Reeves  v.  Rail- 
road, 169. 

11.    :  :  Presumption    That    Defendant    Would    Obey 

Ordinance.  A  pedestrian,  who  knew  that  a  train  on  sohedide 
time  usually  ran  through  the  town  at  a  speed  far  in  excess  of  the 
ordinance  rate,  was  not  justified  in  supposing  that  the  engineer 
on  the  particular  day  she  attempted  to  cross  the  track  in  front  of 
it  would  do  the  unusual  thing  of  reducing  the  speed  to  the  ordi- 
nance rate.     lb. 

12.  Proximate  Cause  of  Injury.  Where  deceased,  seventy-two  years 
of  age,  her  hearing  and  eyesight  somewhat  defective,  walked 
toward  the  railroad  track,  and  when  she  was  within  six  or  eight  feet 
of  it  looked  towards  the  approaching  train,  which  she  knew  did 
not  usually  stop  at  the  town  and  with  whose  schedule  she  was 
acquainted,  and  which  was  running, 'as  usual,  at  a  speed  of  35  to 
60  miles  an  hour,  and  pulling  up  her  dress  skirts,  walked  rapidly 
onto  the  track  and  had  almost  passed  over  when  the  engine  struck 
and  Idlled  her,  the  proximate  cause  of  her  injury  was  her  own  con- 
tributory negligence,  and  there  can  be  no  recovery,  notwithstand- 
ing the  ordinance  fixed  twelve  miles  an  hour  as  the  maximum  speed 
of  trains.     lb. 
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13.   :  Humanitarian  Rule.     The  humanitarian  rule,  requiring 

the  engineer  of  a  train  to  discover  a  pedestrian's  peril  and  stop  or 
slacken  the  speed  thereof,  does  not  apply  when  the  pedestrian  is 
aware  of  the  train's  approach,  and  so  knowing  looks  toward  the 
train  and  then  walks  on  the  track  in  front  of  it.  Where  the  adult 
pedestrian  close  to  the  track  looks  towards  the  approaching  train 
the  engineer  is  warranted  in  supposing  she  sees  it  and  wiU  exercise 
ordinary  intelligence  to  keep  out  of  its  way.     lb. 

14.  Switch  Yard  Car  Repairer:  Humanitarian  Rule.  The  measure 
of  duty  which  a  railroad  company,  in  the  movement  of  its  engines 
and  cars,  owes  to  a  car  repairer,  at  work  in  a  switch  yard,  whose 
very  purpose  is  the  continuous  moving  of  cars  back  and  forth,  with 
which  he  is  thoroughly  familiar,  is  not  such  as  is  due  a  passenjg:er 
or  stranger.  Upon  him  is  imposed  the  duty  to  look  out  for  him- 
self, and  that  imposed  duty  justifies  the  engineer  in  charge  of  a 
yard  engine  in  believing  that  the  car  repairer,  though  in  a  position 
of  danger  on  the  "lead"  track,  continually  being  used  by  the 
switching  crew,  will,  upon  the  approach  of  cars,  step  to  one  side 
and  avert  the  danger  of  being  struck.  In  such  case  the  humani- 
tarian rule  cannot  be  invoked  upon  the  engineer's  mere  seeing  of 
the  car  repairer  in  a  dangerous  position,  but  can  only  be  invoked 
from  the  time  the  engineer  sees  that  he  is  not  going  to  protect 
himself  by  taking  the  step  or  two  aside  necessary  to  his  safety. 
Where  the  engineer,  immediately  after  he  discovered  the  car 
repairer  was  oblivious  to  the  danger  and  was  not  going  to  take 
that  step,  used  every  means  at  his  command  to  avert  injuring  him, 
there  can  be  no  recovery.     Gabal  v.  Railroad,  257. 

15. :  :  Distances  and  Speed.    Where  the  cars  were  omy 

70  feet  from  the  car  repairer,  when;  bus^  at  his  work,  he  was  seen 
by  the  engineer  to  move  out  of  a  place  of  safety  onto  the  track 
on  which  the  train  was  moving  backward  at  the  rate  of  six  miles  an 
hour,  or  less  than  nine  feet  a  second,  and  the  engineer  immediately 
soimded  the  whistle  and  applied  the  brakes,  there  being  no  air- 
brakes, the  injuries  of  the  car  repairer  are  to  be  attributed  to  his 
own  contributory  neghgence.     lb. 

16.   : :  Failing  to  See  Sooner:    Not  Submitted.    Where 

defendant  did  not  at  the  trial,  by  his  instructions,  submit  his  case 
upon  the  theory  that  defendant's  engineer  was  negligent  in  failing 
to  see  him  in  a  position  of  danger  when  to  look  was  to  see,  he  can- 
not be  heard  on  appeal  to  contend  that  the  track  was  straight  for 
a  half  mile  and  the  engineer  could  have  seen  him  in  time  to  have 
averted  the  injury,  although  the  petition  charged  that  the  engineer 
saw,  or  by  the  exercise  of  ordinary  care  might  have  seen,  plamtiff's 
perilous  position  in  time  to  have  prevented  the  accident.  Besides, 
this  rule  does  not  apply  in  its  strictness  to  an  employee  in  a  switch 
yard.     lb. 

17.  Parks:  Safety.  Public  parks  are  principally  maintained  tor 
the  safety,  recreation  and  amusement  of  the  children  of  the  toiling 
masses,  in  order  that  such  children  may  have  a  safe  and  healthful 
resting  place,  morally  and  physically,  while  their  parents  toil  for 
a  hvefihood;  and  they  must  be  kept  reasonably  safe  for  immature, 
improtected  and  indiscreet  children.     Capp  v.  St.  Louis,  345. 

18.    :  :  Sewer  Outlet:     Drowning  of  Children:     Tum- 

Table  Doctrine.  The  turn-table  doctrine  has  no  application  to  a 
drowning  case  where  there  was  a  large  creek  or  small  river  running 
through  a  very  large  city  park,  in  which  children  through  the  sum- 
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mer  months  were  in  the  habit  of  wading,  and  into  which  creek  or 
river  a  large  storm  sewer  emptied,  digging  out  a  deep  and  wide 
and  unguarded  hole  and  pool,  with  stone  steps  leading  down  to  it 
and  into  which  a  child  fell  and  was  drowned — the  difference  b^g 
that  the  child  was  not  a  trespasser,  as  in  turn-table  cases,  but  the 
injury  occurred  where  the  child  had  a  right  to  be.  Capp  v.  St. 
Louis.  345. 

19.   :  :  :  :  Negligence  Question  for  Jury. 

The  maintenance  in  a  public  park  of  an  unguarded  pool,  ten  or 
twelve  feet  deep  and  sixty  wide,  calculated  to  attract  children  into 
a  danger  which  they  cannot  appreciate  is  such  negligence  on  the 
part  of  the  city  in  a  suit  by  the  parents  of  a  child  drowned  therein 
as  authorizes  the  submission  to  the  jury  of  the  question  of  whether 
the  city  exercised  ordinary  care  for  the  safety  of  the  child.  The 
city  owned  a  large  public  park,  which  thousands  of  persons,  and 
especially  children,  visited  daily;  a  large  creek  ran  through  the 
park,  uncovered  and  uninclosed  its  entire  length,  and  in  it  children 
were  in  the  habit  of  wading,  playing  and  fishing,  especially  in  sum- 
mer months;  a  large  storm  sewer  emptied  into  Uiis  creek,  and  at  its 
mouth  there  was  a  pool  of  water  from  eight  to  twelve  feet  deep  at 
its  center  and  sixty  wide,  caused  by  the  water  of  the  sewer  digging 
out  a  hole  in  the  bed  of  the  river;  stone  steps  led  down  to  the  water 
on  each  side  of  the  sewer's  mouth;  the  pool  had  existed  for  years, 
was  unguarded,  and  could  have  been  guarded  at  a  small  cost,  and 
plaintiff's  child  was  found  drowned  in  the  pool  on  July  10th. 
Held,  that  the  court  properly  submitted  to  the  jury  the  question 
of  the  city's  negligence.     lb. 

20. :  :  — ; — :  :  Conjecture.     The  amount  of 

water  in  the  creek,  into  which  the  storm  sewer  emptied,  in  its 
ordinary  and  usual  stages  was  very  small,  varying  in  depth  from 
a  few  inches  to  fifteen  inches  in  its  deepest  places,  for  a  distance  of 
one  thousand  feet  above  and  below  the  pool  of  water,  sixty  feet 
wide  and  from  eight  to  twelve  feet  deep  at  its  center  at  the  outlet 
of  the  sewer,  in  which  the  body  of  the  child  was  found  on  July  15th. 
The  last  seen  of  the  child  prior  to  that  date  was  on  July  10th,  when 
he  and  the  other  boy  of  about  the  same  age,  whose  body  was  also 
found  in  the  pool,  were  wading  in  the  creek  about  one  hundred  feet 
above  the  pool.  When  his  body  was  discovered  his  pantaloons 
were  rolled  up  as  far  as  they  could  be,  and  there  was  some  evidence 
that  the  sleeves  of  his  shirt  were  likewise  rolled  up.  Held,  suffi- 
cient evidence  to  sustain  a  verdict  that  the  child  was  drowned  in 
the  pool.     lb. 

21. :    — : :    :    Presumptions:        Ordinary 

Care:  Assassination.  The  presumption  is  that  the  child  was 
exercising  ordinary  care  at  the  time  he  was  drowned;  also,  that 
lie  was  not  assassinated,  for  the  law  never  presumes  that  a  crime 
has  been  committed.     lb. 

22.  Obstruction  of  Highway:  Storing  Lumber:  Reasonable  Length  of 
Time.  The  owners  of  an  inclosed  lot,  used  for  storing  second^iand 
lumber,  have  ho  right  to  store  such  lumber  on  a  strip  of  ground 
between  the  inclosing  fence  and  the  sidewalk.  The  doctrine 
of  the  reasonal)le  temporary  obstruction  of  public  streets 
by  abutting  property-owners,  for  instance,  by  loading  and 
unloading  manufactures  from  a  factory,  or  in  building  new  or 
repairing  old  buildings,  has  no  application  to  such  a  case;  and  in 
a  suit  for  injurio's  to  a  child  caused  by  the  falling  of  a  pile  of  lum- 
jaer  so  stored  in  the  public  street,  an  instruc4/ion  embodying  the 
idea  that  the  abutting  property-owner  had  a  lawful  right  to 
obstruct  the  street  for  a  reasonable  length  of  time,  and  that  both 
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he  and  the  city  became  liable  only  after  the  pile  of  lumber  had 
remained  in  the  street  more  than  a  reasonable  length  of  time,  was 
error.     Dougherty  v.  St.  Louis,  514. 

23.  :  :  Notice.  The  act  of  the  abutting  property- 
owner  in  storing  lumber  in  a  public  street  is  unauthorized,  and  he 
is  not  entitled  to  notice  that  the  obstruction  was  dan|:erous  to 
children  playing  about  it.  But  in  order  to  hold  the  city  hable 
for  injuries  to  a  child  caused  by  the  falling  of  the  pile  of  lumber, 
it  must  be  shown  that  the  city  had  notice  of  its  existence  in  the 
street,  or  that  it  had  remained  in  the  street  sufficiently  long  enough 
to  constitute  notice  to  it  or  its  officers;  but  the  court  should  not  tell 
the  jury  that  the  fact  that  the  lumber  remained  in  the  street 
"about  three  days"  in  law  constituted  notice  to  the  city.     lb. 

24.  Pleading:  No  Cause  of  Action:  Jurisdictional  Matter.  A 
petition  that  states  no  cause  of  action  at  all  presents  a  defect  in 
its  nature  jurisdictional,  and  its  fatality  ma^  be  raised  in  any 
court  at  any  stage  of  the  case.  And  a  petition,  filed  in  Apnl 
chargfing  that  plaintiff's  husband  was  killed  as  the  result  of  de- 
fendant's negligence  in  the  prior  June,  and  asking  for  the  statutory 
penalty,  is  such  a  petition.     Chandler  v.  Railroad,  592. 

25.  Death  of  Husband:  Suit  by  Widow  Nine  Months  Later:  No 
Cause  of  Action.  A  petition,  filed  by  a  widow  as  plaintiff  in 
April,  in  which  she  sues  a  railroad  company  and  its  engineer  for 
the  negligent  kilUng  of  her  husband  in  the  prior  month  of  June, 
under  the  statute  which  declares  that  the  individual  or  corpora- 
tion guilty  of  certain  negligent  acts  resulting  in  death,  shall  forfeit 
and  pay  as  a  penalty  a  sum  not  less  than  $2000  and  not  exceeding 
$10,000,  which  may  be  recovered,  "first,  by  the  husband  or  ^\ife 
of  deceased;  or,  second,  if  there  be  no  husband  or  wife,  or  he  or  she 
fails  to  sue  within  six  months  after  such  death,  then  by  the  minor 
child  or  children  of  deceased,**  is  fatally  defective,  because  the 
suit  was  not  brought  within  six  months;  for  the  rule  of  law  is  that 
where  a  statute  creates  a  new  right  and  ^oes  on  to  prescribe  the 
means  of  acquiring  it,  the  statutory  plan  is  exclusive,  and  parties 
are  confined  to  the  statutory  remedv.  In  such  statutory  actions, 
the  party  suing  must  bring  himself  strictly  witliin  the  statutory 
requirements  necessary  to  confer  the  right,  and  this  must  appear 
in  his  petition;  othen\ise,  it  shows  no  cause  of  action,     lb. 

26. : : :      Amendment   in    Supreme    Court. 

Notwithstanding  the  statute  (Sec.  2120,  R.  S.  1909)  permitting 
amendments  to  pleadinp:s  in  "the  court  into  which  such  judgment 
shall  be  removed  by  writ  of  error  or  by  appeal,"  a  petition  cannot 
be  so  amended  in  the  Supreme  Court  as  to  supply  a  material  alle- 
gation omitted  therefrom,  in  the  absence  of  proof  brought  up  in 
the  abstract.  So  where  plaintiff  sued  for  damages  for  the  negli- 
gent death  of  her  husband,  nine  months  after  his  death,  the  peti- 
tion cannot  be  so  amended  in  the  Supreme  Court  as  to  show  that 
she  brought  the  suit  within  six  months,  and  suffering  a  nonsuit 
brought  a  new  suit  within  the  year  prescribed  by  Sec.  5429.     Ib^ 

27.    Appeal:     No  Cause  of  Action:    Reversal:     On  One  Point  Only. 

Where  the  petition  states  a  cause  of  action  in  all  respects  except 
that  it  omits  one  material  allegation  and  a  judgment  has  been 
rendered  for  plaintiff,  the  appellate  court,  where  occasion  demands, 
may,  in  an  equity  case,  in  which  a  jury  fills  no  office  of  substance, 
reverse  the  judgment  on  one  point  only,  and  send  the  cause  down 
for  a  rehearing  on  an  amended  petition  on  that  sole  issue.  But 
such  a  reversal  is  not  allowable  in  a  case  at  law;  for  a  law  case  is 
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before  a  jury,  and  when  it  is  sent  down  for  a  retrial  it  is  to  be  tried 
on  questions  of  fact  before  another  jury.  So  that  where  plain- 
tiff, nine  months  after  her  husband's  death,  sued  a  railroad  com- 
pany for  neghgrently  killing  him,  and  in  her  petition  failed  to  state 
that,  having  brought  the  suit  within  six  months  and  having  suf- 
fered nonsuit,  she  brought  a  new  suit  within  one  year,  a  judg- 
ment in  her  favor  cannot  be  reversed  on  this  one  point  only  and 
the  cause  sent  down  for  a  rehearing  on  an  amended  petition  on 
this  sole  issue.  But  in  this  case,  in  the  exercise  of  a  judicial  dis- 
cretion, justified  by  a  showing  of  facts  dehors  the  record,  the  cause 
is  remanded  for  a  new  trial,  and  not  simply  reversed,  although 
the  petition  does  not  contain  such  necessary  idlegation.  Chandler 
V.  Railroad,  592. 

28.  En^eer:  Obeying  Signals.  An  engineer  in  charge  of  a  switch 
engine,  making  up  a  freight  train  in  the  railroad  yards,  who,  under 
the  immediate  supervision  of  a  switch  foreman  and  other  switch- 
men's orders  and  not  otherwise,  knew  nothing  of  the  exposed  situa- 
tion of  the  switchman  of  another  road,  who,  many  car-lengths 
from  the  engine,  while  coupUng  the  air  hose  next  to  the  caboose, 
was  killed,  when  the  cars  were  "kicked"  back  in  obedience  to 
signals,  is  not  liable  for  said  switchman's  death.     lb. 

29.  Master  and  Servant:  Switchman  of  Another  Road.  The  relation 
between  defendant  railroad  company  and  a  switchman  of  another 
railroad,  who  was  killed  while  coupling  the  air  hose  to  the 
caboose  on  a  train  that  was  being  made  up  in  defendant's  yards 
for  said  other  railroad,  was  not  that  of  master  and  servant;  neither 
was  he  a  trespasser,  but  an  invitee,  to  whom  defendant  owed  the 
duty  of  exercising  ordinary  care,  subject  to  his  own  duty  to  use 
ordinary  care  for  his  own  safety.     lb. 

30.  Performance  of  Municipal  Duty:  Reasonable  Care.  The  city  is 
not  answerable  in  damages  for  the  negligent  acts  of  its  offices  and 
servants  in  the  use  of  a  hose  for  washing  out  its  sewers  where  that 
duty  is  imposed  by  law  for  the  health  and  general  welfare  of  the 
community;  yet  that  fact  does  not  reheve  the  city  of  the  duty  to 
use  reasonable  care  to  maintain  its  streets  in  a  reasonably  safe 
condition  for  public  travel.  The  city  is  no  more  excusable,  in  a 
suit  against  it  by  a  traveler  on  its  streets  for  damages  for  personal 
injuries,  for  creating  and  maintaining  a  dangerous  conoition  of 
its  streets,  when  such  condition  is  inmiced  by  its  own  act  in  the 
performance  of  a  public  duty,  than  if  it  were  due  to  any  other 
cause.     Sprague  v.  St.  Louis,  624. 

31.    :  Concurrent  Right.     The  duty  of  the  city  to  maintain  its 

streets  in  a  reasonably  safe  condition  contemplates  their  reason- 
able concurrent  use  for  all  those  purposes  for  which  the  law  devotes 
them.  The  knowledge  of  these  uses  is  imputed  alike  to  all,  from 
which  it  follows  that  each  is  expected  to  enjoy  them  with  reason- 
able regard  for  the  rights  of  others.  Reasonable  prudence  is  the 
only  safeguard  in  theu*  enjoyment  by  all  ahke.     lb. 

32.   : :  Hose  on  Sidewalk:  Flushing  Sewer:  Iniury  to 

Pedestrian.  The  city  is  not  liable  to  a  pedestrian  on  a  wide  side- 
walk, who,  after  waiting  eight  or  ten  minutes  in  the  shade  of  a 
building,  on  a  hot  day,  without  looking  and  wholly  oblivious  to 
his  immediate  surroundings,  walked  toward  a  street  car,  and, 
forty  feet  from  the  next  cross  street,  stumbled  over  a  four-inch 
hose,  placed  on  the  sidewalk  ten  inches  from  the  omrb,  and  con- 
nected with  a  fire-plug,  by  the  city's  servants,  for  the  purpose  of 
performing  the  necessary  municipal  duty  of  flushing  out  inlets 
into  the  sewer,  and  lying  there  and  being  used  for  about  twenty 
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minutes  when  he  fell  over  it  into  the  street  and  was  injured,  it 
being  established  by  his  own  witnesses  that  the  hose  was  laid  on 
the  sidewalk,  instead  of  in  the  street,  to  prevent  it  being  trampled 
and  nm  over  by  vehicles.     lb. 

OBSTRUCTING  STREET.    See  Roads  and  ffighways. 

OFFICERS. 

1.  Election  Commissioners:  Restriction  on  Governor's  Power  of 
Appointment.  A  provision  in  a  statute  requiring  the  Governor 
to  appoint  two  election  commissioners  for  St.  Louis  from  "six 
eUgible  citizens  named  by  the  State  committee''  of  the  political 
party  to  which  they  belong,  is  unconstitutional  and  void,  as  an 
imwarranted  encroachment  upon  the  Governor's  appointive 
powers.  But  it  does  not  render  invalid  the  other  provisions  of  the 
act  prescribing  that  two  of  the  commissioners  shall  be  taken  from 
the  leading  party  poUtically  opposed  to  that  to  which  the  Gov- 
ernor belongs,  for  that  is  a  prescription  of  the  qualifications  neces- 
sary for  eligibiUty  to  a  non-partisan  board.  Stat^  ex  rel.  v. 
Wright,  325. 

2.    :  Eligibility:  Members  of  Leading  Political  Party.    The 

purpose  of  creating  an  election  commission  of  four  members  in 
St.  Louis  was  to  create  a  non-partisan  board,  and  that  is  a  proper 
subject  of  legislative  enactment,  and  in  carrying  it  out  the  Legis- 
lature was  authorized  to  prescribe  that  **two  of  said  election  com- 
missioners so  appointed  by  the  Governor  shall  be  members  of  the 
leading  party  politically  opposed  to  that  to  which  the  Governor 
belongs."     lb. 

8.   : :  Question  of  Fact  Determlnea  by  Oovemor  ana 

Senate.  In  a  quo  warranto  to  oust  a  respondent  who  has  been 
appointed  by  the  Governor  and  confirmed  by  the  Senate,  the 
question  of  fact  of  whether  or  not  he  belongs  to  "the  leading  party 
pohtically  opposed  to  that  to  which  the  Governor  belongs,"  is 
not  concluded  by  the  Governor  in  appointing  him  or  the  Senate 
in  confirming  the  appointment.     lb. 

Leading   Party:   In   State,    Not   Nation.     The 


statute  in  requiring  that  "two  of  said  election  commissioners  so 
appointed  by  the  Governor  shall  be  members  of  the  leading  party 
politically  opposed  to  that  to  which  the  Governor  belongs,"  had 
reference  to  pohtical  parties  within  this  State,  and  not  to  nation- 
wide parties — in  this  case  it  meant  the  RepubHcan  party,  and  not 
the  Progressive,  which  even  if  it  polled  more  votes  in  the  entire 
nation  at  tha  last  general  election,  did  not  poll  as  many  as  did  the 
Republican  party  in  this  State.  Prima  facie  every  statute  is  con- 
fined to  persons  and  property  rights  within  the  territorial  jurisdic- 
tion of  the  legislature  enacting  it.     lb. 

6. :  Ineligibility  Cured  by  Subsequent  Statute.     If  respondent 

was  ineligible  under  the  law  under  which  he  was  appointed,  his 
ineli^bility  was  not  removed  by  the  passage,  after  the  suit  of  ouster 
was  instituted,  of  a  statute  which  removed  the  clause  of  the  former 
statute  which  rendered  him  ineligible,  unless  there  is  clear  and 
unequivocal  expression  in  the  latter  statute  that  it  was  to  have 
a  retrospective  operation.     lb. 

6.  County  Surveyor:  Office  Rent.  Where  the  county  surveyor 
sues  the  county  for  the  rental  value  of  a  room  in  his  private  reai- 
dence  and  for  a  telephone  installed  in  said  office,  and  the  case  is 
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submitted  on  the  theory  that  it  was  the  duty  of  the  county  court 
to  provide  office  room  and  a  telephone  for  the  conduct  of  his  official 
business,  without  a  request  on  nis  part,  and  if  it  failed  to  do  so 
he  could  recover  the  reasonable  value  of  the  room  and  telephone 
used  in  the  conduct  of  his  official  business,  a  verdict  for  the  county 
is  an  end  to  his  claim,  there  being  evidence  that  the  room  in  his 
private  residence  and  the  telephone  were  used  for  private  pur- 
poses, and  that  he  could  have  had  an  office  in  the  court  house  had 
he  desired  it.     Beauchamp  v.  Pike  County,  529. 

:  Instructions:  Alternative  View.     It  is  not  error  to  give 

instructions  for  defendant  that  present  a  mere  alternative  view  of 
the  evidence  submitted  by  the  instructions  given  for  plaintiff, 
lb. 

8.    :  :  Record  of  Surveys.    An  instruction  telling  the 

jury  that  the  book  of  the  ** record  of  surveys"  should  be  deposited 
m  the  recorder's  office  and  subject  to  public  inspection  is  a  correct 
statement  of  the  law.     lb. 

ORDER  OF  PUBLICATION. 

9.  Premature  Non  Est  Return.  A  return  issued  November  16th  and 
made  returnable  **on  the  first  Tuesday  after  the  first  Monday  in 
December,  and  returned  non  est  inventus  on  the  23d  of  November, 
is  prematurely  returned,  and  an  order  of  publication  made  at  the 
December  term  and  on  the  21st  day  of  February,  is  void.  If  the 
sheriff  is  unable  to  find  the  defendant  and  obtain  service,  it  is  his 
duty  to  retain  the  writ  and  not  make  non  est  return  until  the  re- 
turn day;  and  an  order  of  publication  based  on  a  prematiure  non 
est  inventus  return  is  void,  and  in  consequence  the  judgment  is 
void,  and  the  tax  sale  and  the  sheriff's  deed  made  under  such  a 
judgment  is  invalid.     Williams  v.  Sands,  147. 

PARKS,  SAFETY  AND  NEGLIGENCE.     See  Cities- 

PARTIES,  LEADING  PARTY.     See  Officers. 

PARTIES  TO  ACTIONS. 

1.  Necessary  Plaintiff:  Curator:  Grantor  of  Unsound  Mind:  No 
Demurrer:  Waiver.  Title  to  the  land  of  an  unsound  person  is 
in  him  and  not  in  his  curator;  and  a  suit  to  set  aside  a  deed  made 
by  a  grantor  who  has  been  adjudged  a  person  of  unsound  mind 
by  the  probate  court,  on  the  ground  that  he  was  mentally  incapa- 
citated to  make  such  deed,  should  be  brought  in  his  name,  and  not 
in  the  name  of  his  curator;  but  where  the  petition  shows  on  its 
face  that  the  action  is  brought  in  the  name  of  the  curator  per- 
sonally, the  defect  of  parties  should  be  raised  by  demurrer,  and  if 
not  so  raised  it  is  considered  waived.  It  cannot  be  raised  by  an 
answer  which  is  a  general  denial.     Gibson  v.  ShuU,  480. 

Appointment    of    Curator:      Record    Not    Preserved. 


Where  the  record  of  the  probate  court  appointing  the  plaintiff 
curator  of  the  estate  of  the  person  of  unsound  mind  whose  deed 
to  land  the  suit  seeks  to  have  set  aside,  was  admitted  in  evidence, 
the  legality  of  the  curator's  appointment  will  be  assumed  and  the 
rightful  action  of  the  trial  court  will  be  presumed,  if  appellant 
omits  from  his  abstract  the  record  of  the  probate  court  wnich  re- 
sulted in  the  curator's  appointment.     lb. 
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3.    : :  Appointment  After  Execution  of  Deed.     In  a 

suit  to  set  aside  a  aeed  on  the  ground  that  the  grantor  was  of 
unsound  mind,  the  record  of  the  probate  court  is  competent  for  the 
purpose  of  showing  the  due  and  legal  appointment  as  curator  of  the 
person  who  brings  the  suit  on  behalf  of  such  mentally  incapacitated 
person,  notwithstanding  the  appointment  was  made  a  few  days 
after  the  date  of  the  alleged  deed.     lb. 

4.  Materialman's  Lien:  County  Court  Not  Made  Parties:  Injunc- 
tion. Where  neither  the  county  court  nor  the  county  was  made  a 
party  to  a  suit  to  establish  and  enforce  a  material  man's  lien  upon 
the  property  upon  which  there  was  a  mortgage  to  the  coimty 
court  to  secure  a  loan  from  the  school  funds,  neither  the  coimty 
comrt  nor  the  county  was  affected  by  the  judgment  rendered  there- 

I  in  in  favor  of  the  materialman,  or  by  a  subsequent  sale  of  the 
property  imder  execution  to  him;  and  if  the  mortgage  was  a  valid 
subsisting  prior  lien,  the  county  court  and  sheriff  could  not, 
because  of  said  judgment,  be  enjoined  from  selling  the  property 
under  the  mortgage.     Lumber  Co.  v.  Schafer,  539. 

PILING  LUMBER  IN  STREET.     See  Roads  and  ffighways. 

PLEADING. 

1.  Setting  Aside  Deed:  Cause  of  Action:  Sufficiency  of  Peti- 
tion: In  Statu  Quo:  Taking  Advantage  of  Incapacity.  A  peti- 
tion that  states  the  grantor  in  a  deed  was  of  unsound  mind  at  the 
time  it  was  executed,  that  the  deed  was  given  without  considera- 
tion and  that  it  constitutes  a  cloud  upon  said  grantor's  title,  states 
a  cause  of  action  for  annulling  the  deed.  The  allegation  that  the 
deed  was  without  consideration  and  constitutes  a  cloud  on  the 
grantor's  title,  states  a  cause  of  action  for  setting  aside  the  deed, 
whether  the  grantor  was  of  sound  or  unsound  mind.  Nor  does 
the  petition  fail  to  state  a  cause  of  action  because  it  nowhere 
states  the  plaintiff's  ability  or  willingness  to  place  the  defendant 
in  statu  quo  or  that  defendant  knew  the  grantor  was  insane  and 
took  advantage  of  him.     Gibson  v.  Shull,  480. 


2.    : :  Judgment:    No  Prayer  to  Restore  Status  Quo: 

Prayer  for  General  Relief.  Where  a  court  of  equity,  by  a  bill 
which  states  a  cause  of  action  for  setting  aside  a  deed,  acquires 
jurisdiction,  it  will  not  release  it  until  full  equity  has  been  done,  if 
the  petition  contains  a  prayer  for  general  refief.  In  such  case 
the  court  will  hear  the  evidence  and  grant  the  relief  to  which  plain- 
tiff is  entitled.  So  where  the  petition  stated  a  cause  of  action  for 
setting  aside  a  deed,  although  it  contained  no  allegation  of  a  will- 
ingness or  ability  to  restore  the  status  quo,  a  judgment  holding  the 
grantor  of  unsound  mind  and  requiring  him  to  reimburse  the 
^antee  to  the  extent  of  the  money  he  paid  for  the  deed,  with 
interest,  was  proper,  and  will  be  upneld,  where  authorized  by  the 
evidence.     lb. 

3.  No  Cause  of  Action:  Jurisdictional  Matter.  A  petition  that 
states  no  cause  of  action  at  all  presents  a  defect  in  its  nature  juris- 
dictional, and  its  fatality  may  be  raised  in  any  court  at  any  stage 
of  the  case.  And  a  petition,  filed  in  April  charging  that  plaintiff's 
husband  was  killed  as  the  result  of  defendant's  negligence  in  the 
prior  June,  and  asking  for  the  statutory  penalty,  is  such  a  petition. 
Chandler  v.  Raih-oad,  592. 

4.  Negligence:  Death  of  Husband:  Suit  by  Widow  Nine  Months 
Later:     No  Cause  of  Action.     A  petition,  filed  by  a  widow  as 
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plaintiff  in  April,  in  which  she  sues  a  railroad  company  and  its 
engineer  for  the  negligent  killing  o^  her  husband  in  the  prior 
month  of  June,  under  the  statute  which  declares  that  the  mdi- 
vidual  or  corporation  guilty  of  certain  negligent  acts  resulting  in 
death,  shall  forfeit  and  pay  as  a  penalty  a  sum  not  less  than  S^XX) 
and  not  exceeding  S10,(X)0,  which  may  be  recovered,  "first,  by  the 
husband  or  wife  of  deceased;  or,  second,  if  there  be  no  husband 
or  wife,  or  he  or  she  fails  to  sue  within  six  months  after  such 
death,  then  by  the  minor  child  or  children  of  deceased,"  is  fatally 
defective,  beciEiuse  the  suit  was  not  brought  within  six  months; 
for  the  rule  of  law  is  that  where  a  statute  creates  a  new  right  and 
goes  on  to  prescribe  the  means  of  acquiring  it,  the  statutory  plan  is 
exclusive,  and  parties  are  confined  to  the  statutory  remedy.  In 
such  statutory  actions,  the  party  suing  must  bring  nimself  strictly 
within  the  statutory  requirements  necessary  to  confer  the  right, 
and  this  must  appear  in  his  petition;  otherwise,  it  shows  no  cause 
of  acticm.    Chandler  v.  Railroad,  592. 

6. :   :   : :   Amendment     m     (supreme 

Court.  Notwithstanding  the  statute  (Sec.  2120,  R.  S.  1909)  per- 
mitting amendments  to  pleadings  in  "the  court  into  which  such 
judgment  shall  be  removed  by  writ  of  error  or  by  appeal,"  a  peti- 
tion cannot  be  so  amended  in  the  Supreme  Court  as  to  supply  a 
material  allegation  omitted  therefrom,  in  the  absence  of  proof 
brought  up  in  the  abstract.  So  where  plaintiff  sued  for  damages 
for  the  negligent  death  of  her  husband,  nine  months  after  his 
death,  the  petition  cannot  be  so  amended  in  the  Supreme  Court 
as  to  show  that  she  brought  the  suit  within  six  months,  and  suffer- 
ing a  nonsuit  brought  a  new  suit  within  the  year  prescribed  by 
Sec.  5429.    lb. 

6.  Appeal:     No  Cause  of  Action:    Reversal:    On  One  Point  Only. 

Where  the  petition  states  a  cause  of  action  in  all  respects  except 
that  it  omits  one  material  allegation  and  a  judgment  haa  been 
rendered  for  plaintiff,  the  appellate  coinrt,  where  occasion  demands, 
may,  in  an  equity  case,  in  which  a  jury  fills  no  ofSce  of  substance, 
reverse  the  judgment  on  one  point  only,  and  send  the  cause  down 
for  a  rehearing  on  an  amended  petition  on  that  sole  issue.  But 
such  a  reversal  is  not  allowable  in  a  case  at  law;  for  a  law  caa& is 
triable  before  a  jury,  and  when  it  is  sent  down  for  a  retrial  it  is  to 
be  tried  on  questions  of  fact  before  another  jury.  So  that  where 
plaintiff,  nine  months  after  her  husband's  death,  sued  a  railroad 
company  for  negligently  killing  him,  and  in  her  petition  failed  to 
state  that,  having  brought  the  suit  within  six  months  and  having 
suffered  nonsuit,  she  brought  a  new  suit  within  one  year,  a  judg- 
ment in  her  favor  cannot  be  reversed  on  this  one  point  only  and 
the  cause  sent  down  for  a  rehearing  on  an  amended  petition  on  this 
sole  issue.  But  in  this  case,  in  the  exercise  of  a  judicial  discretion, 
justified  by  a  showing  of  facts  dehors  the  record,  the  cause  is  re- 
manded for  a  new  trial,  and  not  simply  reversed,  although  the 
petition  does  not  contain  such  necessary  allegation.     lb. 

7.  Contracts:  Time  of  Performance:  Not  of  Essence.  Plain- 
tiffs contracted  to  furnish  and  erect  the  steel  for  defendants' 
large  hotol  building.  The  contract  provided,  that,  if  there 
appeared  errors  or  inconsistencies  in  the  specifications,  plaintiff 
should  refer  the  matter  to  the  architect;  that  m  case  of  lack  of  clear- 
ness he  should  call  for  detail  drawings;  that  the  owner  agreed 
to  have  the  site  prepared  by  a  certain  date;  that  the  complete 
erection  of  the  steel  work  should  be  done  and  finished  Octobw  10. 
1907,  any  delays  caused  by  the  progress  of  brick  work  to  be  added 
to  that  time.     IMaintiff  sues  now  for  payment  of  balance  on  con- 
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tract  price,  alleging  performance  by  November  21,  1907.  De- 
fendants answer  that,  without  faxdt  on  their  part,  the  steel  work 
was  not  finished  until  after  the  date  set,  and  they  seek  by  counter- 
claim to  recover  rental  which  they  say  they  lost  by  such  failing. 
Plaintiff  replied  that  the  delay  was  due  to  the  acts  of  the  defendants 
and  to  delay  in  brick  work,  and  that  the  defendants  agreed  for  a 
valuable  consideration  to  waive  all  damages  for  failiure  to  complete 
the  erection  by  October  10.  Held,  that  time  was  not  of  the  essence 
of  the  contract;  that  plaintiff's  petition  states  a  cause  of  action 
oven  though  it  shows  performance  was  not  completed  until 
November  21 ;  and  that  plaintiff 's  reply  is  not  a  departure.  Bridge 
Co.  V.  Corrigan.  667. 

PRACTICE. 

1.  Exceptions:  One  to  Overruling  of  Motion  for  New  Trial  and 
in  Arrest.  Where  the  motions  for  a  new  trial  and  in  arrest  were 
overruled  on  the  same  day,  **to  which  ruling  and  order  of  the 
court  defendant  at  the  time  duly  excepted,"  whether  or  not  the 
rulings  on  the  motions  were  announced  separately,  the  exception 
was  sufficient.  The  exception  is  always  sufficient  if  it  is  as  broad 
as  the  action  of  the  court  and  made  at  the  time.  Kane  v.  Rail- 
road, 13. 

2.   :  Evidence:  Ultimate  Fact:  Cured  by  Withdrawal.    Error 

in  the  question,  which  was:  "Whether  his  condition  is  the  result 
of  the  blow  received  in  that  accident?"  and  in  the  answer,  which 
was:  **I  would  say  that  this  trouble  resulted  from  the  violence  sus- 
tained, "  is  corrected  by  a  withdrawal  of  the  question  and  answer 
dming  the  further  progress  of  the  trial  and  a  proper  reframing  of 
them.     lb. 

3.   : : :  No  Proper  Objection.     It  is  error  to  ask 

the  witness  if  plaintiff's  condition  could  be  produced  by  the  man- 
ner in  which  he  was  thrown  down  at  the  time  of  the  accident,  and 
an  answer  that  the  injury  received  in  the  back  is  the  sole  cause  of 
his  condition  is  also  error.  But  where  no  objection  was  made  to 
the  answer,  and  the  only  objection  to  the  question  was  that  it  was 
"conjectural,"  the  assignment  of  the  question  and  answer  as  error 
is  not  for  consideration  on  appeal,     lb. 

4.  Contempt:  Constructive:  Condemned  Without  Hearing.  The 
publisher  of  a  newspaper,  in  which  was  published  the  contemptu- 
ous article  concerning  the  judge  of  the  circuit  court^ written  by  an- 
other, is  guilty  only  of  constructive  contempt,  and  cannot  be  pun- 
ished for  said  contempt  without  a  hearing.  To  deny  him  a  hear- 
inp:  is  to  deny  him  the  due  process  of  law  guaranteed  by  the  Con- 
stitution. Where  defendant  was  cited  for  contempt  and  appeared 
and  filed  his  answer,  asserting  the  publication  was  true  and  de- 
nying it  was  contemptuous,  and  the  case  was  set  for  the  next  day, 
and  during  the  night  the  judge  wrote  out  his  opinion  finding  de- 
fendant guilty  and  fixing  his  punishment,  reserving  the  contingent 
right  to  modify  them  if  defendant  could  convince  him  that  they 
were  improper,  and  when  the  hearing  was  called  stated  that  he 
made  up  his  mind  the  night  before  that  no  testimony  could  be  of- 
fered to  prove  the  truth  of  the  article  and  refused  to  permit  de- 
fendant to  introduce  any  testimony  in  support  of  the  allegatioDS 
of  his  return,  and  proceeded  to  read  the  finding,  judgment  and 
sentence  prepared  the  night  before,  defendant  was  in  fact  tried 
and  condemned  the  night  before  in  his  absence,  and  although 
the  article  is  held  to  be  contemptuous  on  its  face,  the  proceeding 
resulted  in  denying  to  defendant  due  process  of  law,  that  is,  a 
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hearing:  according  to  the  law  of  the  land;  and,  hence,  defendant 
is  discharged  on  habeas  corpus.    Ex  parte  Nelson,  63. 

5.  Taxation:  Special  Road  District  Tax:  County  or  City  xax: 
Determined  by  Petition.  Where  the  plaintiff  sued  for  taxes 
alleged  to  be  due  a  special  road  district  of  the  county,  it  will  not 
be  heard  to  contend  that  the  taxes  were  not  levied  for  a  special 
road  district  of  the  county,  but  for  a  special  road  district  of  a  cer- 
tain city  in  the  county.  Plaintiff  cannot  sue  for  one  party  and 
recover  for  another.  The  validity  of  the  tax  will  be  determined 
upon  the  basis  made  by  the  pleadmgs,  namely,  that  it  was  a  valid 
county  tax,  and  not  on  the  theory  that  it  was  a  vaUd  city  tax. 
State  ex  rel.  v.  Railroad,  134. 

6.  Void  Judgment:  Collateral  Attack.  A  void  judgment  is  subject 
to  attack  in  a  collateral  proceeding.  For  instance,  it  may  be 
shown  in  a  partition  suit  that  the  judgment  under  which  a  pur- 
chaser at  the  sheriff's  sale  under  such  judgment  bought  the  interest 
of  an  heir  in  the  land,  was  void,  and  that  in  consequence  tiie 
sheriff's  deed  was  void.     Givens  v.  Harlow,  231. 

7.  Practice:  Production  of  Papers  Prior  to  Announcement  of 
Ready  for  Trial:  Subpoena  Duces  Tecum:  Contempt  The 
circuit  court  has  power  to  issue  a  subpoena  duces  tecum  to  com- 
pel, not  only  the  appearance  of  a  witness,  but  the  production  of 
papers,  as  an  essential  precedent  step  leading  up  to  the  trial  and 
in  preparation  therefor;  and  before  compeUing  plaintiff,  who  has 
brought  a  suit  to  cancel  certain  special  tax  bills,  to  answer  ready 
for  trial,  the  court  can  issue  its  subpoena  duces  tecum  to  a  witness 
to  produce  such  tax  biUs  in  court,  and  on  his  appearance  compel 
him  to  submit  to  an  examination  as  to  whether  he  has  such  atx 
bill  in  his  possession  and  as  to  their  whereabouts,  and  on  his  re- 
fusal to  answer  commit  him  for  contempt.  And  the  witness  can- 
not confine  the  inquiry  to  questions  and  answers  as  to  whether 
he  had  the  tax  bills  in  his  possession  at  the  very  time  the  subpoena 
was  served  or  subsequently;  the  court  is  entitled  to  know  if  they 
were  so  hid  or  disposed  of  that  a  trial  at  that  time  was  imx>ossible. 
ShuU  V.  Boyd,  452. 

: : :  Jurisdiction:  Incidents  of  Power:  Re- 
fusal of  Witness  to  Testify:  Contempt.  Jurisdiction  includes 
the  power  to  pronounce  judgment  and  to  award  remedies  pro- 
vided by  law,  not  only  finally  upon  the  cause  on  its  merits,  but  in 
proceedings  and  steps  necessarily  precedent  and  incident  to  the 
trial  on  its  merits,  in  favor  of  or  against  persons  (including  wit- 
nesses) brought  before  the  court  in  a  manner  sanctioned  by  law. 
Where  the  court  has  jurisdiction  of  the  subject-matter  and  of  the 
parties  to  the  suit,  it  has  jurisdiction  to  issue  subpoenas  duces 
tecum  to  compel  witnesses  to  produce  papers  necessary  to  a 
proper  disposition  of  the  cause  on  its  merits,  and,  on  the  witness's 
refusal  to  answer  reasonable  inquiries  as  to  the  whereabouts  of 
the  papers,  to  do  everything  necessary  to  make  the  main  power 
effectual,  namely,  to  subject  the  witness  to  the  pains  and  penalties 
of  the  statute  for  obstructing  and  impeding  the  orderly  course  of 
judicial  proceedings.     lb. 

9.  Appeal:  Reply  Absent  from  Abstract:  Affirmance,  wnere  tne 
abstract  of  appellant,  who  is  the  plaintiff,  shows  a  reply  was  filed, 
but  it  is  not  set  out  in  the  abstract  or  its  alle^tions  reproduced, 
the  judgment  rendered  for  defendant  upon  his  demurrer  to  the 
evidence  will  not  be  sustained  on  the  assumption  that  the  reply 
contained  averments  and  admissions  warranting  the  demurrer. 
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I  t  When  a  case  is  tried  as  if  a  reply  is  in,  the  Supreme  Court  will  not 
take  the  averments  qI  the  answer  on  new  matter  as  admitted.     lb. 

10.  Motions  to  Strike  out  and  for  Judgment  on  the  Pleadings :  Matter 
of  Exception:  How  Preserved.  A  motion  to  strike  out  part 
of  a  pleading,  as  well  as  a  motion  for  judgment  on  the  pleadmgs, 
is  matter  of  exception  which  must  not  only  be  preserved  in  a 
bill  of  exceptions,  but  must  also  be  called  to  the  trial  court's 
attention  in  a  motion  for  a  new  trial,  and  the  motion  for 
a  new  trial  and  the  exception  to  the  overruUng  of  same  must  be 
preserved  in  proper  bill  of  exceptions  before  the  matter  can  be 
reviewed  on  appeal.    Interstate  Ry.  v.  Railroad,  707.* 

11.  Demurrer:  For  Failure  to  State  Facts  Constituting  Valid  De- 
fense: Overruled  if  Any  Defense  Stated:  Record  Proper.  A 
general  demurrer  going  to  the  whole  case  fe  a  part  of  the  record 
proper,  but  whether  a  demurrer  to  one  paragraph  of  an  answer  is 
a  part  of  such  record  is  a  matter  of  doubt  not  decided,  because, 
even  assuming  that  it  is,  where,  as  in  this  case,  plaintiff  filed  a 
demiurer  to  paragraph  one  of  defendants*  answer  on  the  ground 
that  it  did  not  state  sufficient  facts  and  in  reahty  a  part  of  para- 
graph one  did  state  facts  constituting  a  defense,  the  oemurrer  was 
rightly  overruled.  Whenever  the  answer,  or  that  portion  at 
which  the  demurrer  is  pointed,  doe«  state  facts  which  would  con- 
stitute a  vahd  defense  in  whole  or  in  part,  the  demurrer  should  be 
overruled,  notwithstanding  there  may  be  some  parts  of  the  plead- 
ing attacked  which  would  be  demurrable.     lb. 

12.  :  Overruled:  Proceedings  at  Trial  Not  Preserved  for  Re- 
view. Error  is  not  to  be  presumed;  and  even  assuming  that  the 
trial  court  erred  in  overruUng  plaintiff's  demurrer  to  paragraph 
one  of  defendants'  answer,  yet  plaintiff  had  left  to  it  a  sufficient 
way  to  maintain  its  point  by  objecting  to  anv  evidence  which 
might  be  offered  by  defendants  in  support  of  that  paragraph, 
and  where  those  matters  are  not  properly  preserved  for  review, 
and  the  judgment  was  general,  the  Supreme  Court  is  precluded 
from  considering  the  sufficiency  of  the  paragraph  in  question  to 
state  a  defense.     lb. 

PRINCIPAL  AND  AGENT. 

Setting  Aside  Deed:  Agent:  Fiduciary  Relation:  Burden.  Where  an 
agent  buys  land  from  his  principal  a  confidential  relation  exists, 
which  places  upon  the  agent  the  burden  of  showing  the  transac- 
tion was  equitable  and  fair.     Gibson  v.  ShuU,  480. 

PRIVILEGE. 

1.  Slander.  A  communication  made  in  good  faith,  upon  any  sub- 
ject matter  in  which  the  speaker  has  an  interest,  or  in  reference 
to  which  he  has,  or  honestly  believes  he  has,  a  duty,  either  legal 
or  moral  or  social,  if  made  to  a  person  having  a  corresponding  in- 
terest or  duty,  is  privileged.  But  a  statement  made  by  a  presi- 
dent of  a  bank,  on  a  train,  to  another  person  who  had  formerly 
been  a  bookkeeper  in  the  bank,  but  whose  relationship  with  the 
bank  had  terminated,  that  a  certain  other  bookkeeper,  whose 
connection  with  the  bank  had  also  terminated,  was  the  forger  of 
certain  checks  which  had  been  received  at  the  bank  and  cashed 
by  the  person  addressed,  the  entire  transaction  having  at  the  time 
been  thoroughly  investigated,  was  not  privileged,  and  the  court 
erred  in  permitting  the  jmy  to  consider  it  as  a  privileged  com- 
mimication.     It  was  not  made  concerning  a  matter  in  which  the 
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speaker  and  the  persoii  addressed  had  a  corresponding  or  common 
interest;  nor  was  it  warranted  by  the  occasion;  nor  was  it  spoken 
in  good  faith,  with  the  view  to  protect  the  interests  of  the  bank 
or  of  the  person  addressed.  The  instructions  should  have  placed 
upon  defendant  the  burden  of  proving  the  words  were  spoken 
without  malice.    Peak  v.  Taubman,  390. 

2.   :  Qualified  Privilege:  Not  Theory  at  Trial.        The  elements 

which  constitute  a  qualined  privilege  oiffer  materially  from  those 
which  constitute  a  privileged  conmiunication.  If  the  occasion* 
or  the  interest  or  duty  of  the  speaker  make  his  communication 
privilege,  it  is  the  duty  of  the  court  to  determine  that  question 
m  the  first  instance,  and  the  burden  rests  upon  the  plamtift  to 
prove  maUce;  but  if  the  conmiunication  is  only  qualinedlv  priv- 
ileged, the  burden  is  on  the  defendant  to  show  the  words  were 
uttered  without  malice,  hatred  or  ill  will.  And  where  defendant 
at  the  trial  asked  and  obtained  an  instruction  authorizing  a  ver- 
dict for  him  based  oi>  a  defense  of  a  privileged  communication^ 
and  obtained  a  verdict,  he  cannot  on  appeal  have  that  verdict 
affirmed  on  the  theory  that  the  communication  was  qualifiedly 
privileged,  even  though  the  evidence    may    tend    to    establish 

Suahfied  privilege,  for  the  case  was  not  tried  or  the  verdict  ren- 
ered  upon  any  such  theory.     lb. 

PRODUCTION  OF  PAPERS  IN  AID  OF  SUIT.    See  Contempt, 
6  to  11. 

PROFITS  IN  PROMOTING  CORPORATION.    See  Secret  Profits. 

PROMOTING  CORPORATION.    See  Corporations. 

PUBLIC  IMPROVEMENTS.     See  Cities. 

QUIETING  TITLE. 

1.  Recovery  of  Taxes,  m  a  suit,  which  in  one  coimt  is  to  quiet 
title,  ana  in  another  is  ejectment,  defendants,  who  claim  title  under 
a  void  tax  deed  made  in  1898,  cannot  recover  the  money  laid  out 
by  them  for  taxes.  Those  who  paid  taxes  on  lands  purchased 
by  them  prior  to  the  Act  of  1903  are  not  permitted  to  recovCT* 
any  such  taxes  in  a  suit  at  law,  and  that  act  had  no  retrospective 
operation  and  does  not  apply  to  any  sales  of  land  for  taxes  made 
prior  to  the  time  it  took  effect.     Williams  v.  Sands,  147. 


2.   :  Improvements:  Equitable  Relief.     It  is  not  an  equitable 

answer  that  authorizes  defendants  to  recover  back  in  the  suit  to 
quiet  title  and  in  ejectment  the  money  expended  by  them  in  pur- 
chasing the  land  at  the  tax  sale,  and  in  subsequently  paying  taxes 
and  making  improvements.  Where  plaintiff  sues  in  equity,  de- 
fendant may  recover  for  money  so  expended  in  good  faith,  on  the 
theory  that  he  who  seeks  equity  must  first  do  equity;  but  where 

Elaintiff's  suit  is  a  cold  action  at  law,  defendants  cannot  recover 
ack  in  that  suit  money  so  expended  by  them.  But  such  hold- 
ing does  not  bar  them  from  bringing  an  action  to  recover  the  value 
of  the  improvements  under  Sees.  2401-3,  R.  S.  1909.     lb. 

3.  Common  Source :  Idem  Sonans.  Where  both  plaintiff  and  de- 
fendant claim  under  a  common  source  of  title,  in  a  suit,  in  the 
first  count  of  the  petition  one  to  c^uiet  title,  and  in  the  second 
an  action  in  ejectment,  plaintiff  claiming  as  heir  of  Sylvester  H. 
WiUiams,  under  a  patent  issued  to  Sylvestus  H.  Williams,  and 
defendants  claiming  under  a  tax  deed  conveying  the  interest  of 
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Sylvester  H.  Williams  and  based  on  a  tax  sale  in  pursuance  to  a 
suit  against  and  publication  to  Sylvestus  H.  Williams,  foimded  on 
a  tax  bill  a|gainst  S.  H.  Williams,  the  rule  of  idem  sonans  has  noth- 
ing to  do  with  the  case.  Both  parties  claim  under  a  common  source, 
and  where  that  is  the  case,  whether  the  suit  be  one  at  law  to  quiet 
title  or  in  ejectment,  the  only  question  is,  who  has  the  better  title 
from  that  common  source?    Williams  v.  Sands,  147. 

QUO  WARRANTO. 

1.  Judgment  of  Ouster:  Stay  of  Process.  The  Supreme  Court  stays 
and  suspends,  upon  condition,  its  writ  of  ouster  upon  its  judg- 
ment of  ouster  heretofore  entered  against  a  corporation  convicted, 
upon  the  information  of  the  Attorney-General,  of  entering  into 
an  imlawful  combination  and  pool  in  restraint  of  trade;  and  re- 
tains jurisdiction  of  the  case  in  order  that,  either  upon  the  mo- 
tion of  the  Attorney-General  or  upon  its  own  motion,  it  may  com- 
pel compliance  with  said  conditions.  State  ex  inf.  v.  Standard 
Oil  Co.,  271. 

2.  Conspiracy  in  Restraint  of  Trade:  Insurance  Companies:  Agree- 
ment to  Withdraw  from  State.  Foreign  insurance  companies, 
licensed  to  do  business  in  this  State,  have  a  legal  right,  individually 
and  of  their  own  separate  motion,  to  withdraw  from  the  State, 
and  to  discontinue  the  writing  of  insurance  contracts;  but  they 
do  not  have  the  right  to  enter  into  a  joint  agreement  and  con- 
federation unitedly,  on  a  day  agreed  upon,  as  the  resxilt  of  con- 
certed action,  to  withdraw  from  the  State  and  cease  on  that  date 
to  write  insiut^nce  contracts,  or  unitedly  to  agree  to  cancel  all 
contracts  entered  into  by  them.  They  have  no  more  legal  right 
to  agree  to  do  a  lawful  thing  than  they  have  to  agree  to  do  an  un- 
lawful act.     State  ex  rel.  v.  Assurance  Companies,  278. 

3.    :  :  Anti-trust  Law  in  Force  April  28,  1913:  Oliver 

Law.  The  law  of  1911,  known  as  the  Oliver  Act,  did  not  repeal 
the  anti-trust  laws  then  in  force,  either  directly  or  by  implication, 
and  if  any  words  in  it  could  be  construed  to  repeal  them  by  implica- 
tion they  were  invalid  because  there  were  no  words  in  the  title 
of  the  Act  of  1911  to  indicate  that  its  purpose  was  to  repeal  the 
existing  anti-trust  laws.  The  Act  of  1911  did  not  permit  insiu'ance 
companies  to  conspire  for  the  purpose  of  withdrawing  from  the 
State  or  of  limiting  the  amount  of  msurance  that  may  be  written 
in  the  State  or  of  refusing  to  write  insurance  contracts  or  of  can- 
celling existing  policies;  and  while  the  Act  of  March  29,  1913, 
repealed  the  anti-trust  laws,  it  also  re-enacted  them,  in  every  re- 
spect, except  by  the  addition  of  one  new  section,  and  hence  the 
anti-trust  laws,  namely  chapter  98,  R.  S.  1909,  were  in  force  when 
this  suit  was  brought  on  April  28,  1913.     lb. 

4.  Injunction  as  Ancillary.  The  Supreme  Court  has  jurisdiction  to 
issue  a  temporary  injunction  in  aid  of  or  ancillary  to  a  quo  war- 
ranto writ  pending  therein,  in  order  to  stop  the  mischief  com- 
plained of  and  to  preserve  matters  in  statu  quo.  The  Supreme 
Court  is  given  express  authority  to  try  a  quo  warranto,  and  wherever 
a  court  is  given  express  authority  to  try  a  cause  it  has  the  i)ower 
to  do  all  things  that  are  incident  to  the  trial,  or  that  are  necessary 
to  be  done  in  order  to  carry  into  full  force  and  eflfect  the  judg- 
ment or  decree  the  law  authorizes  the  court  to  render.  Where  the 
Attorney-Genend  charges,  in  an  information  in  the  nature  of  a 
quo  warranto^  that  certain  foreign  insurance    companies    have 
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entered  into  an  agreement  to  unitedly  withdraw  from  the  State 
on  a  certain  day,  and  to  cease,  by  a  concerted  movement,  to 
write  insurance  contracts  in  the  State,  and  asks  that  said  agree- 
ment be  declared  unlawful  and  void,  and  that  respondents  be 
fined  for  entering  into  it,  the  court  can  also  issue  a  temporary  in- 
junction restraining  said  companies  from  withdrawing  from  the 
State  and  otherwise  doing  irreparable  injury  to  the  business  of  the 
State  and  from  canceling  existing  policies,  pending  a  trial  of  said 
information.     State  ex  rel.  v.  Assurance  Companies,  278. 

5.  Appointment  of  Officers:  Eligibility:  Question  of  Fact  Determined 
by  Governor  and  Senate.  In  a  quo  warranto  to  oust  a  respondent 
who  has  been  appointed  by  the  Governor  and  confirmed  by  the 
Senate,  the  question  of  fact  of  whether  or  not  he  belongs  to  "the 
leading  party  i)ohtically  opi)osed  to  that  to  which  the  Governor 
belongs,"  is  not  concluded  by  the  Governor  in  appointing  him  or 
the  Senate  in  confirming  the  appointment.  State  ex  rel.  v. 
Wright,  325. 

RAILROADS. 

1.  Negligence:  Continuing  to  Work.  The  fact  that  plaintiff  at  the 
time  of  the  accident  did  not  believe  he  was  seriously  injured  and 
that  he  continued  to  work  off  and  on  for  six  weeks,  does  not  prove 
that  he  was  not  seriously  injured.     Kane  v.  Railroad,  13. 

-:  Independent  Causes:  Substantial  Evidence.    Where  the 


history  of  the  case  as  detailed  by  plaintiff  and  his  witnesses,  to- 
gether with  the  opinion  of  experts,  affords  a  substantial  basis  for 
a  connection  of  his  injuries  with  the  derailment  of  the  train,  and 
the  defense  is  that  his  condition  is  due  to  anterior  chronic  dis- 
eases and  is  supported  by  much  testimony  and  the  opinions  of 
many  experts,  it  cannot  be  said  that  a  verdict  for  plaintiff  is,  as 
to  that  point,  based  on  mere  conjecture.     lb. 

Causal    Connection:   Derailment   of   Engine:   No    Side 


Bearings  or  Splashers.  The  mere  proof  of  negligence  is  not 
sufficient  to  support  a  verdict.  It  is  one  step,  but  there  is  an- 
other, namely,  the  causal  connection  between  the  neghgence  and 
injury.  It  is  not  enough  to  prove  that  there  was  a  derailment 
of  the  engine  and  tender,  that  plaintiff  was  thrown  upon  his  back 
and  injured,  and  that  there  was  a  negligent  failure  to  provide  side 
splashers  in  the  tank  of  the  tender  and  side  bearings  to  the  front 
trucks  of  the  tender;  the  evidence  must  go  fiu-ther  and  cause  it 
to  appear,  either  by  direct  proof  or  reasonable  inference,  that  the 
absence  of  the  splashers  and  side  bearings  was  the  cause  of  the 
derailment,  where  their  absence  is  charged  to  be  the  cause  of  the 
derailment.  It  is  a  matter  of  common  knowledge  that  engines 
and  cars  do  roll  and  become  derailed  without  reference  to  splashers 
in  the  tank  or  side  bearings  on  the  tender  trucks.     lb. 

: :    : :   Proximate.     The   proximate 

cause  of  an  event,  is  that  which  in  a  natural  and  continuous  se- 
quence, unbroken  by  any  new  cause,  produces  the  event,  and 
without  which  the  event  would  not  have  occurred.  To  estabUsh 
that  the  absence  of  splashers  in  the  tank  of  the  tender  and  of  side 
bearings  in  the  front  trucks  was  the  proximate  cause  of  the  de- 
railment of  the  engine,  it  must  appear  with  reasonable  certainty 
that  if  they  had  been  present  the  derailment  would  not  have 
occurred,  and  the  burden  is  upon  plaintiff  to  estabUsh  this.     lb. 
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5.  :  :  :  :  Res  Gestae:  Opinion  of  Engi- 
neer and  Fireman:  Verdict  Based  on  Incompetent  Evidence  Un- 
objected to.  Testimony  of  the  division  superintendent,  that, 
on  his  arrival  at  the  scene  of  the  derailment  of  the  engine  and 
tender,  six  or  eight  hours  thereafter,  he  met  the  engineer  and 
fireman  and  asked  them  the  cause  of  the  accident,  and  that  they 
told  him  that  in  their  opinion  the  accident  was  caused  by  the 
absence  of  a  splash  board  in  the  tank  of  the  engine  and  the  ab- 
sence of  side  bearings  on  the  trucks,  was  incompetent,  and  though 
not  objected  to  on  that  ground  and  for  that  reason  its  admission 
does  not  constitute  reversible  error,  yet  a  verdict  cannot  be  made 
to  rest  on  incompetent  hearsay  evidence,  even  if  not  objected  to. 
There  being  no  other  substantial  evidence  to  show  the  causal 
connection  oetween  the  derailment  and  the  absence  of  the  side 
bearings  and  splashers,  the  opinions  of  the  engineer  and  fireman, 
so  detailed  by  the  division  superintendent,  should  be  disregarded. 
lb. 


6.    :    :    :    Rough    Track.     Rough    tracks,    soft 

tracks  and  unballasted  tracks  are  not  per  se  dangerous,  nor  are 
the^  unusual;  and  where  no  witness  ascribes  the  derailment 
which  caused  the  pilot's  injury  to  the  condition  of  the  track,  a 
jury  should  not  be  permitted  to  infer  a  derailment  resulted  from 
such  condition.     lb. 

7.  -:  : :  No  Side  Bearings  and  Splashers:  Con- 
jectural Cause.  An  engine  and  tender,  equipped  with  side  bear- 
ings and  tank  splashers,  running  backwards  at  ten  miles  an  hour, 
without  cars  attached,  might,  on  a  good  track,  from  some  un- 
explained cause,  derail  on  a  curve.  And  where  the  petition 
charges  that  their  derailment  was  due  to  the  absence  of  splashers 
in  the  tank  and  side-bearings  on  the  trucks,  it  cannot  be  assumed 
that  their  absence  caused  the  derailment,  even  though  it  be  con- 
ceded that  their  presence  tends  to  prevent  derailment;  and  there 
being  no  causal  connection  between  their  absence  and  the  de- 
railment shown  by  the  evidence,  a  verdict  for  plaintiff  is  left  in 
the  realm  of  conjecture.     lb. 

R.  Negligence:  Excessive  Speed:  Train  Known  to  Be  Approaching. 
Because  a  train  was  running  at  a  dangerous  rate  of  speed,  far  in 
excess  of  the  ordinance  rate,  across  the  main  thoroughfare  of  the 
town,  a  pedestrian  on  a  sidewalk  crossing  the  track  was  not  justi- 
fied in  stepping  onto  the  track  when  she  knew  the  train  was  ap- 
proaching at  its  usual  rapid  rate  of  speed,  and  was  so  close  she  did 
not  have  time  to  pass  rapidly  across  before  it  struck  her.  Reeves 
V.  Raih-oad,  169. 


9. :   :  :  Presumption  That  Defendant  Would 

Obey  Ordinance.  A  pedestrian,  who  knew  that  a  train  on 
schedule  time  usually  ran  through  the  town  at  a  speed  far  in  ex- 
cess of  the  ordinance  rate,  was  not  justified  in  supposing  that  the 
engineer  on  the  particular  day  she  attempted  to  cross  the  track 
in  front  of  it  would  do  the  unusual  thing  of  reducing  the  speed  to 
the  ordinance  rate.     lb. 

10. :  Proximate  Cause  of  Injury.  Where  deceased,  seventy- 
two  years  of  age,  her  hearing  and  eyesight  somewhat  defective, 
walked  toward  the  railroad  track,  and  when  she  was  within  six 
or  eight  feet  of  it  looked  towards  the  approaching  train,  which  she 
knew  did  not  usually  stop  at  the  town  and  with  whose  schedule 
she  was  acquainted,  and  which  was  running,  as  usual,  at  a  speed 
of  35  to  50  miles  an  hour,  and  puUing  up  her  dress  skirts,  walked 
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rapidly  onto  the  track  and  had  almost  passed  over  when  the 
engine  struck  and  killed  her,  the  proximate  cause  of  her  injury 
was  her  own  contributory  negUgence,  and  there  can  be  no  re- 
covery, notwithstanding  tlie  ordinance  fixed  twelve  miles  an  hour 
as  the  maximum  speed  of  trains.     Kane  v.  Railroad,  13. 

11.   :  :  Humanitarian  Rule.    The  humanitarian  rule, 

requiring  the  engineer  of  a  train  to  discover  a  pedestrian's  peril 
and  stop  or  slacken  the  speed  thereof,  does  not  apply  when  the 
pedestrian  is  aware  of  the  train's  approach,  and  so  Imowing  looks 
toward  the  train  and  then  walks  on  the  track  in  front  of  it.  Where 
the  adult  pedestrian  close  to  the  track  looks  towards  the  approach- 
ing train  the  en^neer  is  warranted  in  supposing  she  sees  it  and 
will  exercise  ordmary  intelligence  to  keep  out  of  its  way.     lb. 

12.  Negligence:  Switch  Yard  Car  Repairer:  Humanitarian  Rule.  The 
measure  of  duty  which  a  railroad  company,  in  the  movement  of 
its  engines  and  cars,  owes  to  a  oar  repairer,  at  work  in  a  switch 
yard,  whose  very  purpose  is  the  continuous  moving  of  cars  back 
and  forth,  with  which  he  is  thoroughly  familiar,  is  not  such  as 
is  due  a  passenger  or  a  stranger.  Upon  him  is  imposed  the  duty  to 
look  out  for  himself  and  that  imposed  duty  justifies  the  engineer 
in  charge  of  a  yard  engine  in  believing  that  the  car  repairer,  though 
in  a  position  of  danger  on  the  "lead"  track,  continually  being 
used  Dy  the  switching  crew,  will,  upon  the  approach  of  cars,  step 
to  one  side  and  avert  the  danger  of  being  struck.  In  such  case 
the  humanitignan  rule  cannot  be  invoked  upon  the  engineer's  mere 
seeing  of  the  car  repairer  in  a  dangerous  position,  but  can  only 
be  invoked  from  the  time  the  engineer  sees  that  he  is  not  going 
to  protect  himself  by  taking  the  step  or  two  aside  necessary 
to  his  safety.  Where  the  engineer,  immediately  after  he  disl- 
covered  the  car  repairer  was  oblivious  to  the  danger  and  was 
not  going  to  take  that  step,  used  every  means  at  his  command 
to  avert  injuring  him,  there  can  be  no  recovery.  Gabal  v.  Rail- 
road, 257. 

13.   :  :  :   Distances   and   Speed.      Where   the 

cars  were  only  70  feet  from  the  car  repairer,  when,  busy  at  his 
work,  he  was  seen  by  the  engineer  to  move  out  of  a  place  of 
safety  onto  the  track  on  which  the  train  was  moving  backward 
at  the  rate  of  six  miles  an  hour,  or  less  than  nine  feet  a  second; 
and  the  engineer  immediately  sounded  the  whistle  and  applied 
the  brakes,  there  being  no  air-brakes,  the  injuries  of  the  car  re- 
pairer are  to  be  attributed  to  his  own  contributory  negh'gence.   lb. 

14.   :  : :  Failing  to  See  Sooner:  Not  Submitted. 

Where  defendant  did  not  at  the  trial,  by  his  instructions,  sub- 
mit his  case  upon  the  theory  that  defendant's  engineer  was  negli- 
gent in  failing  to  see  him  in  a  position  of  danger  when  to  look  was 
to  see  he  cannot  be  heard  on  appeal  to  contend  that  the  track  was 
straight  for  a  half  mile  and  the  engineer  could  have  seen  him  in 
time  to  have  averted  the  injury,  although  the  petition  charged 
that  the  engineer  saw,  or  by  the  exercise  of  ordinary  care  might 
have  seen,  plaintiff's  perilous  position  in  time  to  have  prevented 
the  accident.  Besides,  this  rule  does  not  apply  in  its  strictness 
to  an  employee  in  a  switch  yard.     lb. 

15.  Negligence:  Engineer:  Obeying  Signals.  An  engineer  in  charge 
of  a  switch  engine,  making  up  a  freight  train  in  the  railroad  yaroa, 
who,  under  the  immediate  supervision  of  a  switch  foreman  and 
other  switchmen's  orders  and  not  otherwise,  knew  notiiing  of  the 
exposed  situation  of  the  switchman  of  another  road,  who,  many 
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car-lengths  from  the  engine,  while  coupling  the  air  hose  next  to 
the  caboose,  was  killed,  when  the  cars  were  "kicked"  back  in 
obedience  to  signals,  is  not  liable  for  said  switchman's  death. 
Chandler  v.  Rauroad,  592. 

16. :  Master  and  Servant:  Switchman  of  Another  Road.    The 

relation  between  defendant  railroad  company  and  a  switchman  of 
another  railroad,  who  was  killed  while  coupling  the  air  hose  to 
the  caboose  on  a  train  that  was  being  made  up  in  defendant's 
yards  for  said  other  railroad,  was  not  that  of  master  and  servant; 
neither  was  he  a  trespasser,  but  an  invitee,  to  whom  defendant 
owed  the  duty  of  exercising  ordinary  care,  subject  to  his  own  duty 
to  use  ordinary  care  for  his  own  safety.     lb. 

17.  Easement  Over  Tracks:  Obstruction:  Condition  Subsequent. 
Where  a  railroad  company  by  deed  sold  to  a  brick  company  certain 
property  and  **  permission  to  cross  over  its  railroad  tracks,  at  or  near 
Scanlon  avenue,  with  the  privilege  to  drive  over  its  land  lying 
between  Fyler  avenue  and  Scanlon  avenue,  until  such  time  as  a 
street  or  highway  may  be  estabhshed  and  opened  in  that  vicinity 
across  its  railroad,  thereby  giving  and  securing  to  said  brick 
company  as  direct  and  convenient  mgress  and  egress  to  and  from 
the  property  hereby  conveyed  as  is  hereby  granted,"  it  could  not 
obstruct  said  easement  by  fencing  its  tracks  until  a  street  or  high- 
way was  established  and  opened  in  the  vicinity,  and  a  street 
which  secured  to  the  brick  company  *'as  direct  and  convenient 
ingress  and  egress"  to  and  from  its  property  as  the  right  of  way 
conveyed;  and  the  construction  of  a  bridge  over  its  tracks  at 
P^i^  avenue,  which  required  the  brick  company  to  travel  about 
eight  hundred  feet  further  in  hauling  its  brick  to  market,  was  not 
a  compliance  with  the  subsequent  condition.  The  construc- 
tion of  an  elevated  bridge  is  not  equivalent  to  the  estabUshing 
and  opening  of  a  street.  Nor  is  the  longer  route,  with  a  steeper 
grade,  *'as  direct  and  convenient."      Press  Brick  Co.  v.  Railway 

RATIFICATION 

1.  Ultra  Vires  Contract.  If  a  contract  is  ultra  vires,  it  is  void,  and 
J  no  subsequent  act  of  the  corporation  by  way  of  ratification  or 
/Otherwise  can  breathe  life  into  it.     Millinery  Co.  v.  Trust  Co.,  553. 

2  Sale  of  Real  Estate :  Contract  for  Sale  of  Corporate  Stock.  Where 
the  contract  was  for  the  sale  of  sixty  per  cent  of  the  stock  of  a 
corporation  at  $300,000,  and  not  for  the  sale  of  its  real  estate; 
a  purchaser  was  to  be  found  in  sixty  days,  and  none  was  found  for 
the  stock,  but  six  months  later  one  was  found  for  the  real  estate, 
and  the  whole  was  sold  for  $200,000;  the  said  purchaser,  when 
approached  by  plaintiff,  was  taken  to  see  other  property,  and 
declined  to  buy,  and  when  his  representative  reported  to  a  direc- 
tors* meeting  he  was  informed  another  proposition  was  imder 
consideration,  and  if  he  intended  presenting  a  proposition  it  must 
be  accompanied  by  a  cash  payment  for  SIOOO  offered  by  the  other 
party,  and  **this  requirement  he  was  unable  to  meet  and  was 
excused;"  and  some  months  thereafter  the  said  purchaser,  hav- 
ing learned  that  the  other  proposition  had  fallen  through,  took 
up  the  matter  of  purchasing  the  entire  mine  with  another*  and 
did  purchase  it,  there  was  no  ratification.  Investment  Co.  v. 
Lead  Co.,  721. 

RESCISSION.     See  Equity, 

RETURN.    See  Summons. 


Digitized  by 


Google 


822  INDEX.  [251  Mo. 

REVIVOR. 

Appeal:  Dismissal  Upon  Stipulation:  Without  Revivor.  Under  Sec. 
2075,  R.  S.  1909,  a  revivor,  where  one  of  the  appealing^  plain- 
tifTs  has  died,  is  not  necessary  in  order  that  the  appeal  may  be 
dismissed  in  accordance  with  a  stipulation  entered  into  by  the 
sole  surviving  plaintiff  and  respondent.     Koehler  v.  Peake,  1. 

ROADS  AND  HIGHWAYS. 

1.  Obstruction  of  Highway:  Storing  Lumber:  Reasonable  Length 
of  Time.  The  owners  of  an  inclosed  lot,  used  for  storing  second- 
hand lumber,  have  no  right  to  store  such  lumber  on  a  strip  of 
ground  between  the  inclosing  fence  and  the  sidewalk.  The 
doctrine  of  the  reasonable  temporary  obstruction  of  public  streets 
,  by  abutting  property-owners,  for  instance,  by  loading  and  un- 
loading manufactures  from  a  factory,  or  in  building  new  or  re- 
pairing old  buildings,  has  no  apphcation  to  such  a  case;  and 
m  a  suit  for  injuries  to  a  child  caused  by  the  falling  of 
a  pile  of  lumber  so  stored  in  the  public  street,  an  instruction 
embodying  the  idea  that  the  abutting  property-owner  had  a 
lawful  right  to  obstruct  the  street  for  a  reasonable  length  of  time, 
and  that  both  he  and  the  city  became  hable  only  after  the  pile 
of  lumber  had  remained  in  the  street  more  than  a  reasonable 
length  of  time,  was  error.     Dougherty  v.  St.  Louis,  514. 

Notice.     The    act    of    the    abutting    property- 


owner  in  storing  lumber  in  a  public  street  is  unauthorized,  and 
he  is  not  entitled  to  notice  that  the  obstruction  was  dangerous 
to  children  playing  about  it.  But  in  order  to  hold  the  city  liable 
for  injuries  to  a  child  caused  by  the  falling  of  the  pile  of  lumber, 
it  must  be  shown  that  the  citj^  had  notice  of  its  existence  in  the 
street,  or  that  it  had  remained  m  the  street  sufficiently  long  enough 
to  constitute  notice  to  it  or  its  officers;  but  the  court  should  not 
toll  the  jury  that  the  fact  that  the  lumber  remained  in  the  street 
** about  three  days"  in  law  constituted  notice  to  the  city.     lb. 

3.  Railroad:  Easement  Over  Tracks:  Obstruction:  Condition  Sub- 
sequent. •  Where  a  railroad  company  by  deed  sold  to  a  brick 
company  certain  property  and  **  permission  to  cross  over  its 
railroad  tracks,  at  or  near  Scanlon  avenue,  with  the  privilege 
to  drive  over  its  land  lying  between  Fyler  avenue  and  Scanlon 
avenue,  until  such  time  as  a  street  or  highway  may  be  established 
and  opened  in  that  vicinity  across  its  railroad,  thereby  giving 
and  securing  to  said  brick  company  as  direct  and  convenient 
ingress  and  egress  to  and  from  the  property  hereby  conveyed 
as  is  hereby  granted,"  it  could  not  obstruct  said  easement  by 
fencing  its  tracks  until  a  street  or  highway  was  established  and 
opened  in  the  vicinity,  and  a  street  which  seciu"ed  to  the  brick 
company  *'as  direct  and  convenient  ingress  and  egress"  to  and 
from  its  property  as  the  right  of  way  conveyed;  and  the  construc- 
tion of  a  bndge  over  its  tracks  at  Fyler  avenue,  which  required 
the  brick  company  to  travel  about  eight  hundred  feet  further  in 
hauling  its  brick  to  market,  was  not  a  compliance  with  the  sub- 
sequent condition.  The  construction  of  an  elevated  bridge  is 
not  equivalent  to  the  establishing  and  opening  of  a  street.  Nor 
is  the  longer  route,  with  a  steeper  grade,  **as  direct  and  con- 
venient."    Press  Brick  Co.  v.  Railroad,  606. 

ROBBERY. 

1.  Evidence:  Conspiracy:  Involving  Husband  of  Prosecuting  Wit- 
ness. Pividence  upon  the  question  whether  the  prosecuting 
witness's  husband  had  been  discharged  from  employment  with 
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a  detective  agency  for  drunkenness  or  misconduct,  is  not  ad- 
missible on  the  trial  of  defendant  for  robbing  the  prosecuting  wit- 
ness of  her  handbag  and  its  contents,  but  evidence  as  to  a  con- 
spiracy between  the  prosecuting  witness  and  her  husband,  throug[h 
which,  by  making  a  tool  of  defendant,  the  husband  might  regain 
his  position  with  the  detective  agency,  was  admissible,  and  the 
defendant  cannot  complain  of  the  trial  court's  ruling  in  accord- 
ance with  the  foregoing  statements.     State  v.  White,  178. 

2. : :  Cross-Examination.     Evidence   as   to   whether 

the  husband  of  the  prosecuting  witness  had  been  trying  to  se- 
cure employment  from  the  city,  or  when  he  was  last  employed 
by  anyone,  or  how  long  he  had  been  working  for  himself,  was 
not  material  to  the  issues  in  a  prosecution  of  defendant  for  rob- 
bing the  prosecuting  witness  of  her  handbag  and  its  contents, 
not  was  it  error,  upon  cross-examination,  for  the  court  to  sustain 
an  objection  to  an  inquiry  as  to  where  she  got  the  jewelry  which 
she  carried  in  the  bag.     lb. 

SALES. 

1.  Contract  for  Stock  or  Real  Estate.  A  contract  tor  the  saie  oi 
"Catherine  Lead  Company  stock  to  the  amoimt  of  at  least  sixty 
per  cent,  on  a  basis  of  50,000  shares,  par  value  ten  dollars  per  share. 
Total  number  of  acres  in  fee  about  1560.  Good  mill,  tram  and 
other  improvements  valued  at  about  $60,000.  The  price  and 
terms  for  the  next  sixty  days  will  be  on  a  basis  of  six  per  share — 
par  value  $10  per  share,"  and  signed  by  the  president  of  the  com- 
pany in  his  inaividual  capacity,  is  a  contract  for  the  sale  of  stock, 
and  not  for  the  sale  of  tne  real  estate  of  the  corporation;  and  if 
the  person  to  whom  the  letter  was  addressed  sold  the  mine,  he 
is  not  entitled  under  the  contract  to  commissions.  Investment 
Co.  V.  Lead  Co.,  721. 

Ratification.     Where  the  contract  was  for  the  sale  of 


sixty  per  cent  of  the  stock  of  a  corporation  at  $300,000,  and  not 
for  the  sale  of  its  real  estate;  a  purchaser  was  to  be  found  in 
sixty  days,  and  none  was  found  for  the  stock,  but  six  months 
later  one  was  found  for  the  real  estate,  and  the  whole  was  sold 
for  $200,000;  the  said  purchaser,  when  approached  by  plaintiff, 
was  taken  to  see  .other  property,  and  declined  to  buy,  and 
when  his  representative  reported  to  a  directors'  meeting,  he 
was  informed  another  proposition  was  under  consideration,  and 
if  he  intended  presenting  a  proposition  it  must  be  accompanied 
by  a  cash  payment  for  $1000  offered  by  the  other  party,  and 
**this  requirement  he  was  unable  to  meet  and  was  excused;" 
and  some  months  thereafter  the  said  purchaser,  having  learned 
that  the  other  proposition  had  fallen  through,  took  up  the 
matter  of  purchasing  the  entire  mine  with  another,  and  did 
purchase  it,  there  was  no  ratification.     lb. 

Competency  of  Witness:  Interested  Party:  Other  Party 


Dead.  The  secretary  of  plaintiff  company,  which  sues  for  com- 
missions on  a  contract  of  sale  of  defendant's  real  estate  made  with 
the  deceased  president  of  defendant  company,  is  incompetent  to 
testify  on  behalf  of  plaintiff  to  certain  conversations  with  de- 
defendant's  said  president,  tending  to  show  ratification  and  re- 
habilitation and  extension  of  the  contract.  Being  a  party  in  in- 
terest, the  mouth  of  plaintiff's  secretary  and  stockholder  is  closed 
by  the  death  of  defendant's  president.     lb. 
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Attorney.    The  attorney  for 


plaintiff  company,  which  sues  for  commissions  on  a  contract  of 
sale  of  defendant's  real  estate  made  with  its  deceased  president, 
is  competent  to  testify  to  conversations  with  said  deceased  presi- 
dent soon  after  the  property  was  sold  concerning  the  collection  of 
the  commissions  sued  for.  The  attorney  having  no  interest  in 
the  proceeding  or  action,  and  the  contract  or  cause  of  action  in 
issue  and  on  trial  not  having  been  made  in  whole  or  in  part  by 
him  and  not  being  derived  through  him,  he  may  testify  to  con- 
versations with  defendant's  president  which  grew  out  of  an  at- 
tempt to  collect  the  commissions  sued  for,  notwithstanding  the 
subsequent  death  before  trial  of  said  president.  But,  in  this  case, 
the  refusal  of  the  trial  coiu-t  to  permit  said  attorney  to  testify 
was  not  error,  because  notwithstanding  such  refusal  the  verdict 
was  for  plaintiff,  and  the  court  did  not  grant  a  new  trial  on  that 
ground.     Investment  Co.  v,  Lead  Co.,  721. 

5.  :  Theory  of  Trial:  Agency  of  Contractor:  Admission  of  Ob- 
jection. Where  plaintiff's  theory  is  that  the  contract  sued  on 
was  one  of  defendant  corporation  for  the  sale  of  its  real  estate, 
and  defendant's  theory  is  that  it  was  a  personal  contract  of  de- 
fendant's deceased  president  for  the  sale  of  his  individual  stock, 
defendant  does  not  admit  that  said  president  was  its  agent  and 
that  what  he  did  was  done  for  it,  by  objecting  to  plaintiff's  inter- 
ested witnesses  testifying  on  the  ground  that  said  president,  who 
made  the  contract  sued  on,  is  dead.  Issues  are  made  by  the  plead- 
ings, and  are  not  varied  by  the  fact  that  defendant  objects  that  a 
witness,  in  view  of  plaintiff's  theory  of  his  cause  of  action,  is  not 
competent  to  testify.     lb. 

SCHOOL   FUND    MORTGAGE.     See    Mortgages    and    Deeds   of 
Trust. 

SECRET  PROFITS. 

1.  Contract  Executed  by  One  Side:  Plea  Unavailing.  Where  the 
contract  bv  a  trust  company  to  promote  a  mercantile  corporation 
is  executed  by  said  corporation  only,  the  plea  of  ultra  vires  by  the 
trust  company,  in  a  suit  to  recover  secret  profits  made  by  it  in 
promoting  the  organization  of  the  other,  would  be  unavailing, 
because  a  corporation  cannot  receive  money  to  do  a  thing  and 
failing  to  do  it  keep  the  money.  But  th^t  is  not  the  point  decided 
in  this  case,  because  this  is  not  a  suit  upon  the  idlra  vires  contract, 
but  the  contract  is  only  evidentiary  to  show  the  relationship  be- 
tween the  two  companies — this  being  a  suit  to  recover  back  the 
money  paid  under  the  contract.     Millinery  Co.  v.  Trust  Co.,  553. 

2.  Recovery  Back  of  Money  Paid.  If  as  a  fact  the  trust  company 
did  promote  the  organization  of  a  business  corporation  and  in 
doing  so  did  wrongfully  make  a  secret  profit  of  a  certain  sum  of 
money,  the  trust  company  cannot  ordinarily  plead  its  tdtra  vires 
act  (the  act  of  promoting  the  organization  of  another  corpora- 
tion) as  a  defense  to  a  suit  to  recover  those  secret  gains.  But 
whether  or  not  it  can  avail  itself  of  that  defense  depends  upon  who 
is  attempting  to  recover  the  money.     lb. 


—:  Innocent  Stockholder.     None  but  innocent  stockholders 

can,  in  the  name  of  the  corporation  promoted  by  a  trust  com- 
panv,  sue  for  and  recover  in  an  action  for  alleged  secret  profits 
made  by  the  trust  company  in  promoting  the  organization  of  the 
corporation.  Those  stockholders  who  paid  only  thirty-five  per 
cent  of  the  face  value  of  the  stock  issued  as  f uU-paid,  and  who  knew 
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that  the  trust  company  received  its  stock  on  the  same  basis,  can 
not  either  themselves  sue,  or  use  the  corporate  name  to  sue,  the 
trust  company  for  secret  profits  made  out  of  the  stock  issued  to  it. 
And  in  actions  for  the  recovery  of  secret  profits  from  promoters, 
the  right  of  the  corporation  to  sute,  where  the  action  is  brought 
in  its  name,  is  no  greater  than  the  rights  of  the  stockholder  for 
whose  benefit  the  suit  is  prosecuted;  and  the  position  of  a  stock- 
holder, with  knowledge  of  the  facts  at  the  time  he  acquired  the 
stock,  is  not  different  from  the  position  of  the  creditor  having 
knowledge  of  the  facts.     lb. 

4.  :  :  Transferee.  Stockholders  who  aid  and  parti- 
cipate in  the  issue  of  paid-up  stock  given  to  a  trust  company  as 
a  bonus  for  promoting  the  corporation,  and  by  it  sold  at  a  secret 
profit,  or  who  aid  and  participate  in  the  issue  and  sale  of  full- 
paid  stock  at  thirty-five  per  cent  of  its  face  value,  having  knowledge 
of  those  facts,  and  the  transferee  of  such  stock  with  full  knowl- 
edge of  the  facts,  cannot  afterwards  complain  of  the  transaction, 
either  in  their  own  behalf  as  stockholders  or  creditors  in  behalf  of 
the  corporation.  The  stockholder  is  bound  by  the  participation 
or  acquiescence,  and  the  transferee  with  knowledge  has  no  greater 

^  rights  than  the  transferer.     lb. 

5.  Stockholder:  Borrowing  Money  to  Pay  for  Stock.  Where  a 
stockholder  of  a  mercantile  corporation  borrowed  money  from 
a  trust  company  to  pay  for  his  stock,  and  instead  of  using  it  for 
that  purpose  turned  it  back  to  the  trust  company,  the  trust  com- 
pany is  not  hable  to  the  corporation  for  such  money,  even  though 
the  trust  company  had  been  the  promoter  of  the  corporation.  It 
was  the  stockholder's  money,  and  he  could  do  what  he  pleased 
with  it,  and  the  fact  that  the  trust  company  got  it  does  not  render 
it  liable  to  the  corporation.     lb. 

SERVICE  OF  PROCESS.     See  Summons. 

SETTING  ASIDE  DEED.     See  Equity. 

SEWERS,  SAFETY  AND  NEGLIGENCE.     See  Cities. 

SLANDER. 

1.  Demurrer:  Evidence  Considered.  In  passing  upon  defendant's 
demurrer  to  plaintiff's  evidence,  testimony  introduced  by  defend- 
ant must  be  disregarded,  and  only  such  evidence  should  be  con- 
sidered as  tends  to  make  a  prima-facie  case  for  plaintiff,  and  the 
demiurer  admits  every  fact  which  the  jury  might  reasonably  infer 
from  the  testimony,  facts  and  circumstances  given  in  evidence. 
Peak  V.  Taubman,  390. 

Testimony  that  defendant  had  said  plaintiff,  naming 


him,  had  for^jed  certain  checks,  that  defendant  had  brought  up 
the  matter  himself,  and  said  that  plaintiff  had  done  the  forging, 
is  sulficient  to  make  out  a  prima-facie  case  for  plaintiff.  The 
language  is  clearly  slanderous,  and  authorized  the  court  to  over- 
rule a  demurrer  to  plaintiff's  case.     lb. 

3.    :  By  Indirection.     Testimony  by  a  former  employee  of  the 

bank  that  he  and  its  president  examined  the  forged  checks  and 
the  books  and  compared  the  handwritings  on  both,  and  the  presi- 
dent said  the  bank  had  been  robbed  or  was  being  robbed  and  by 
some  one  working  in  the  bank  on  the  books,  and  that  the  writing  on 
the  checks  and  the  writing  in  the  books  were  done  by  the  same  per- 
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son,  and  there  is  evidence  from  which  it  may  be  inferred  that  he 
meant  that  the  handwriting  was  plaintifiTs,  was  likewise  sufficient 
evidence  to  establish  a  prima-facie  case  for  plaintiff  of  his  allega- 
tion that  defendant  had  charged  him  with  forging  the  checks. 
Peak  V.  Taubman,  390. 


4.  :  Variance.  Nor  was  there  a  variance  between  the  allega- 
tion charging  that  by  the  slanderous  words  defendant  meant  to 
charge  plaintiff  with  forgery,  and  the  proof.  For  it  is  perfectly 
plain,  when  the  testimony  of  the  witness  that  defendant,  when 
they  were  examining  the  forged  checks  and  comparing  the  hand- 
writing on  them  with  that  on  the  books,  said  the  bank  was  being 
robbed,  he  meant  the  robbery  had  been  perpetrated  by  means  of 
the  forged  cheeks.     lb. 

5.  What  Witness  Understood.  Where  the  person  defamed  is  left  in 
doubt  by  the  words  of  the  slanderer,  the  identity  of  the  person 
may  be  established  by  parol  testimony;  and  where  there  were 
three  bookkeepers  in  the  bank,  and  the  defendant  and  one  of 
them  compared  the  handwriting  on  the  forged  checks  and  the 

.plaintiff's  handwriting  on  the  books  and  the  defendant  said  the 
writing  on  the  checks  and  the  writing  on  the  books  were  done  by 
the  same  person,  it  was  entirely  proper  to  permit  plaintiff  to  ask 
the  witness  who  he  understood  the  defendant  to  mean  had  forged 
the  checks  and  robbed  the  bank. 

Held,  by  GRAVES,  J.,  in  a  separate  concurring  opinion,  that, 
it  being  left  in  some  doubt  by  the  evidence  as  to  who  de- 
fendant meant  had  forged  the  check,  the  court  properly 
permitted  the  witness  to  testify  that  he  understood  de- 
fendant to  mean  plaintiff.  But  the  rule  applies  only  to 
slander  cases,  and  does  not,  for  the  reasons  stated  by  him 
in  Julian  v.  Kansas  City  Star,  209  Mo.  1.  c.  113,  apply  in 
hbel  suits.     lb. 

■6.  Privilege.  A  communication  made  in  good  faith,  uixjn  any  sub- 
ject-matter in  which  the  speaker  had  an  interest,  or  in  reference 
to  which  he  has,  or  honestly  believes  he  has,  a  duty,  either  legal 
or  moral  or  social,  if  made  to  a  person  having  a  corresponding 
interest  or  duty,  is  privileged.  But  a  statement  made  by  a  presi- 
dent of  a  bank,  on  a  train,  to  another  person  who  had  formerly 
been  a  bookkeeper  in  the  bank,  but  whose  relationship  with  the 
bank  had  terramated,  that  a  certain  other  bookkeep)er,  whose 
connection  with  the  bank  had  also  terminated,  was  the  forger 
of  certain  cheeks  which  had  boon  received  at  the  bank  and  cashed 
by  the  person  addressed,  the  entire  transaction  having  at  the 
time  been  thoroughly  investifi:ated,  was  not  privileged,  and  the 
court  erred  in  permitting  the  jury  to  consider  it  as  a  privileged 
communication.  It  was  not  made  concerning  a  matter  in  winch 
the  speaker  and  the  person  addressed  had  a  corresponding  cr 
common  interest;  nor  was  it  warranted  by  the  occasion;  nor  was 
it  spoken  in  good  faith,  with  a  view  to  protect  the  interests  of  the 
bank  or  of  the  person  addressed.  The  instruetions  should  have 
placed  upon  defendant  the  burden  of  proving  the  words  were 
spoken  without  malice.     lb. 

7.    :  Qualified  Privilege.  Not  Theory  at  Trial.     The  elements 

which  constitute  a  qualified  privilege  differ  materially  from  those 
which  constitute  a  privileged  communication.  If  the  occasion, 
or  the  interest  or  duty  of  the  speaker  make  his  communication 
privileged,  it  is  the  duty  of  the  court  to  determine  that  question 
in  the  first  instance,  and  the  burden  rests  upon  the  plamtiff  to 
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prove  malice;  but  if  the  communication  is  only  qualifiedly  priv- 
ileged, the  burden  is  on  defendant  to  show  the  words  were  uttered 
without  malice,  hatred  or  ill  will.  And  where  defendant  at  the 
trial  asked  and  obtained  an  instruction  authorizing  a  verdict  for 
him  based  on  a  defense  of  a  privileged  communication,  and  ob- 
tained a  verdict,  he  cannot  on  appeal  have  that  verdict  afiOrmed 
on  the  theory  that  the  communication  was  quaUfiedly  privileged, 
even  though  the  evidence  may  tend  to  estabhsh  a  qualified  priv- 
ilege, for  the  case  was  not  tried  or  the  verdict  rendered  upon  any 
such  theory.     lb. 

8.  Malice:  Wrongful  Definition.  An  instruction  in  a  slander  suit 
which  tells  the  jury  that  malice  means  that  defendant  was  actu- 
ated by  motives  of  personal  spite  and  ill  will  towards  plaintiff,  is 
erroneous.  It  is  not  necessary  to  show  personal  malice,  but  legal 
mahce,  which  means  that  the  words  were  wilfully  and  intentionslly 
uttered,  without  just  cause  or  excuse,  must  be  shown.     lb. 

9.  Privilege:  Instruction  Not  to  Consider.  Where  neither  the  oc- 
casion nor  the  interest  represented  by  defendant  justified  the 
speaking  of  the  words,  and  the  person  to  whom  they  were  spoken 
had  no  corresponding  interest  to  protect  or  duty  to  perform,  but 
the  wor^s  were  simply  idle  gossij),  spoken  without  just  provoca- 
tion or  legal  excuse,  the  court  should  give  an  instruction,  requested 
by  plaintiff,  telling  the  jury  to  consider  none  of  the  evidence 
tending  to  show  privilege  on  the  part  of  the  defendant  in  speak- 
ing such  words,  although  priviUge  has  been  pleaded.  It  is  for  the 
court,  and  not  the  jury,  to  say  when  words  are  of  a  privileged 
character.     lb. 

SPECIAL  TAX  BILL.    See  Cities. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

1.  Appeal:  Dismissal  Upon  Stipulation:  Without  Revivor:  Under 
Sec.  2075,  R.  S.  1909,  a  revivor,  where  one  of  the  appealing  plain- 
tiffs has  died,  is  not  necessary  in  order  that  the  appeal  may  be 
dismissed  in  accordance  with  a  stipulation  entered  into  by  the 
sole  surviving  plaintiff  and  respondent.     Koehler  v.  Peake,  1. 

2.  Interstate  Commerce:  Importing  Books:  Sees.  1024-1026,  R.  S. 
1899,  No  Bar  to  Suit  on  Notes.  A  contract  for  soliciting  orders 
for  books  to  be  imported  into  this  State  and  delivered  by  agents  of 
the  company  direct  to  subscribers,  is  a  transaction  of  interstate 
commerce,  and  the  statute.  Sees.  1024,  1025  and  1026,  R.  S.  1899, 
providing  that  no  foreign  corporation  which  has  not  complied 
with  its  provisions  can  maintain  suit  in  this  State  upon  any  de- 
mand, does  not  afford  a  defense  to  notes  executed  to. a  foreign 
corporation  upon  such  contract  as  consideration.  Bank  v.  Sim- 
mons, 2. 

3.  Ejectment:  Improvements:  Injunction  Without  Bond.  Ordi- 
narily the  court  has  no  jurisdiction  to  grant  an  injunction  un- 
less the  statute'exacting  a  bond  (Sec.  2522,  R.  S.  1909)  is  complied 
with.  But  an  injunction  bond  is  not  a  condition  precedent  to 
the  granting  of  a  restraining  order  by  the  circuit  court  enjoining 
the  successful  plaintiff  in  ejectment  from  taking  possession  of 
the  premis(»s  adjudged  to  belong  to  him  until  the  value  of  the  im- 
provements placed  thereon  by  defendant  are  adjudicated.  The 
injimction  provided  for  by  section  2403  of  the  Ejectment  Statute 
is  not  an  injunction  within  the  meaning  of  section  2522  of  the 
Injunction  Act.    It  is  of  the  nature  of  a  stay  of   the   writ  o' 
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restitution.  While  the  suit  for  improvements  is  an  independent 
one,  yet  it  must  be  brought  in  the  same  court  in  which  the  eject- 
ment action  was  tried,  and  is  ancillary  to  that  action,  and  what  is 
styled  *'an  injunction"  by  section  2403  is  in  effect  a  stay  of  execu- 
tion under  the  ejectment  judgment  until  the  value  of  the  improve- 
ments are  adjudicated,  and  of  course  the  court  can  without  bond 
stay  a  writ  of  restitution.  State  ex  rel.  v.  Foard,  51. 

4.  Combination  Agreement:  Insurance  Companies:  Anti-trust  Law 
in  Force  April  28,  1913:  Oliver  Law.  The  law  of  1911,  known  as 
the  Ohver  Act,  did  not  repeal  the  anti-trust  laws  then  in  force, 
either  directly  or  bv  impUcation,  and  if  any  words  in  it  could  be 
construed  to  repeal  them  by  implication  they  were  invalid  be- 
cause there  were  no  words  in  the  title  of  the  Act  of  1911  to  in- 
dicate that  its  purpose  was  to  repeal  the  existing  anti-trust  laws. 
The  Act  of '1911  did  not  permit  insurance  companies  to  conspire 
for  the  purpose  of  withdrawing  from  the  State  or  of  limiting  the 
amount  of  msurance  that  may  be  written  in  the  State  or  of  re- 
fusing to  write  insiu^nce  contracts  or  of  cancelling  existing  poh- 
cies;  and  while  the  Act  of  March  29,  1913,  repealed  the  anti-trust 
laws,  it  also, re-enacted  them,  in  every  respect,  except  by  the  ad- 
dition of  one  new  section,  and  hence  the  anti-trust  laws,  namely 
chapter  98,  R.  S.  1909,  were  in  force  when  this  suitawas  brought 
on  April  28,  1913.     State  ex  rel.  v.  Assurance  Companies,  278. 

5.  Officer:  Ineligibility  Cured  by  Subsequent  Statute.  If  respondent 
was  ineligible  under  the  law  imder  which  he  was  appointed,  his 
ineligibility  was  not  removed  by  the  passage,  after  the  suit  of 
ouster  was  instituted,  of  a  statute  which  removed  the  clause  of 
the  former  statute  which  rendered  him  ineUgible,  unless  there  is 
clear  and  unequivocal  expression  in  the  latter  statute  that  it  was 
to  have  a  retrospective  operation.     State  ex  rel.  v.  Wright,  325. 

6.  Swamp  Lands:  Sale  for  Fifty  Cents  an  Acre:  Void.  Neither 
the  county  court  of  Butler  county,  nor  any  commissioner  ap- 
pointed by  it,  had  any  authority  in  November,  1867,  to  sell 
for  fifty  cents  per  acre  any  swamp  lands  lying  within  said  ooimty, 
granted  to  Missouri  by  act  of  Congress,  and  by  the  State  donated 
to  said  county  by  the  Act  of  1853,  Laws  1852-3,  p.  108,  "upon 
the  terms  and  provisions"  stated  in  the  act  of  March  3,  1851, 
Laws  1850-1,  p.  238;  for  said  last  act  "provided  that  said  scrip 
shall  in  no  instance  be  sold  for  a  less  amount  than  one  dollar 
per  acre."  The  clear  purpose  of  the  limitation  was  to  prevent 
the  swamp  lands,  donated  to  reclamation  and  school  purposes, 
from  being  frittered  away,  and  the  county  court  had  no  more 
authority  to  sell  them  for  less  than  the  minimum  price  by  the 
law  than  it  had  to  give  them  away;  and  a  deed,  made  by  the  county 
commissioner  in  November,  1867,  which  recites  that  the  lands 
were  sold  for  fifty  cents  an  acre,  is  null  and  void  on  its  face.  Bay- 
less  V.  Gibbs,  492. 


:  Title    in    Butler    and    Other    Counties.     The    counties 

of  Butler,  Stoddard  and  the  other  eight  counties  mentioned  in 
the  Laws  of  1854-5,  p.  154,  and  the  Act  of  March  3,  1851,  Laws 
1850-1,  p.  238,  until  the  passage  of  the  Act  of  March  27,  1868, 
Laws  1868,  p.  68,  had  no  title  to  the  swamp  lands  therein  ex- 
cept as  they  held  the  title  under  the  Act  of  February  23,  1853, 
Laws  1852-3,  p.  108,  "upon  the  terms  and  provisions"  stated 
in  the  said  Act  of  1851;  that  is,  they  had  no  title  of  their  own 
to  said  swamp  lands  until  the  passrgo  of  the  said  Act  of  1868, 
and  they  had  no  power  prior  to  said  date  to  convey  swamp  lands 
for  less  than  one  dollar  an  acre.     The  statute  found  in  Laws 
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1854-5,  p.  160,  pertaining  to  swamp  lands  generally,  does  not 
apply  to  the  swamp  lands  in  the  ten  ooiinties  mentioned  in  the 
statute  found  on  page  154  of  the  same  session  laws,  which 
last  act  is  carried  forward  in  the  General  Statutes  of  1865,  chap. 
49,  p.  277,  section  19  of  which  provides  that  **the  provisions 
of  this  chapter  shall  not  extend  to  or  be  in  force  in  the  counties 
of  Wayne,  Butler,  Stoddard,"  etc.,  and  that  section  remained 
in  force  until  the  passage  of  the  Act  of  March  27,  1868,  Laws 
1868,  p.  68.     lb. 

S.  Trust  Companies:  Power  to  Buy  and  Sell  Stocks.  Power  given 
to  a  trust  company  *'to  buy  and  sell  all  kinds  of  Government, 
State,  mimicipal  and  other  bonds  and  all  kinds  of  negotiable 
and  non-negotiable  paper,  stocks  or  other  investment  securities*' 
is  not  power  to  promote  the  organization  of  another  corporation. 
The  i)ower  to  *'buy  and  sell"  means  the  power  to  bu^^  and  sell 
in  the  ordinary  course  of  commercial  busmess.  Milfinery  Co.  • 
V.  Trust  Co.,  553. 

9.  Negligence:  Death  of  Husband:  Suit  by  Widow  Nine  Months 
Later:  No  Cause  of  Action.  A  petition,  filed  by  a  widow  as 
plaintiff  in  April,  in  which  she  sues  a  railroad  company  and 
its  engineer  for  the  negUgent  killing  of  her  husband  in  the  prior 
month  of  June,  under  the  statute  which  declares  that  the  individ- 
u^  or  corporation  guilty  of  certain  negligent  acts  resulting  in 
death,  shall  forfeit  and  pay  as  a  penalty  a  sum  not  less  than 
$2000  and  not  exceeding  $10,000,  which  may  be  recovered,  "first, 
by  the  husband  or  wife  of  deceased;  or,  second,  if  there  be  no 
husband  or  wife,  or  he  or  she  fails  to  sue  within  six  months  after 
such  death,  then  by  the  minor  child  or  children  of  deceased," 
is  fatally  defective,  because  the  suit  was  not  brought  within  six 
months;  for  the  rule  of  law  is  that  where  a  statute  creates  a  new 
right  and  goes  on  to  prescribe  the  means  of  acquiring  it,  the  statu- 
tory plan  is  exclusive,  and  parties  are  confined  to  the  statutory 
remeay.  In  such  statutory  actions,  the  party  suing  must  bring 
himself  strictly  within  the  statutory  requirements  necessary  to 
confer  the  right,  and  this  must  appear  in  his  petition;  otherwise, 
it  shows  no  cause  of  action.     Chandler  v.  Railroad,  592. 

10.  Pleading:  Amendment  in  Supreme  Court.  Notwithstanding 
the  statute  (Sec.  2120,  R.  S.  1909)  permitting  amendments  to 
pleadings  in  "the  court  into  which  such  jud^ent  shall  be  re- 
moved by  writ  of  error  or  by  appeal,"  a  petition  cannot  be  so 
amended  in  the  Supreme  Court  as  to  supply  a  material  allegation 
omitted  therefrom,  in  the  absence  of  proof  brought  up  in  the  ab- 
stract. So  where  plaintiff  sued  for  damages  for  the  neghgent 
death  of  her  husband,  nine  months  after  his  death,  the  petition 
cannot  be  so  amended  in  the  Supreme  Court  as  to  show  tnat  she 
brought  the  suit  within  six  months,  and  suffering  a  nonsuit  brought 
a  new  suit  within  the  year  prescribed  by  Sec.  5429.     lb. 

11.  Bill  of  Exceptions:  Filed  After  Expiration  of  Leave.  Section 
1,  p.  139,  Laws  1911,  repealing  Sec.  ^29,  R.  S.  1909,  which  gov- 
erns the  time  for  filing  bills  of  exceptions,  does  not  create  a  right 
to  file  a  bill  of  exceptions  in  a  case  where  leave  to  file  had  expired 
before  the  new  section  went  into  effect.  Bridge  Co.  v.  Comgan, 
667. 


Digitized  by 


Google 


830  INDEX.  [251  Mo. 

STATUTES  CITED  AND  CONSTRUED. 

Revised  Statutes  1909. 

Section  551,  see  pages  655,  656  38S4  see  page  471 

553,  see  pages  655,  656  3937,  see  page  449 

597,  see  page  340  4065,  see  page  537 

605,  see  page  340  5425,  see  pages  173,  597 

1000,  see  page  339  5429,  see  pages  599,  602 

1124,  see  pages  572,  575  5848,  see  page  386 

1275,  see  pages  311,  318  5849,  see  page  386 

1729,  see  page  146  5896,  see  pages  386,  387 

1778,  see  page  237  5924,  see  page  377 

1985,  see  page  719  5960,  see  page  377 

2042,  see  page  205  6190,  see  page  330 

2075,  see  page  2  6354,  see  page  741 

2088,  see  page  538  6369,  see  page  476 

2089,  see  page  207  6370,  see  page  476 
2120,  see  page  602  6372,  see  page  478 
2152,  see  page  207  9355,  see  page  310 
2316,  see  pages  236,  243  9544,  see  pages  310,  314 
2378,  see  pages  251,  252  10299-10313,  see  pages  293.  295 

2401,  see  pages  55,  56, 167, 168  10447,  see  page  223 

2402,  see  pages  55,  56, 167, 168  11067,  see  page  340 

2403,  see  pages  56,  57, 59. 62   11098,  see  page  339 

2404,  see  page  61  11210,  see  page  383 

2405,  see  page  61  11212.  see  page  383 
2456,  see  page  473  11411,  see  page  307 
2522,  see  page  59  11423,  see  page  141 
2535,  see  pages  154,  160,  168  11506a,  see  pages  164,  165 

2809,  see  pages  621,  622  11554,  see  page  140 

2810,  see  pages  621,  622  11555,  see  page  140 

2811,  see  page  622  11559,  see  pages  139,  140 
2861,  see  page  623  11578,  see  page  140 
2867,  see  page  703  11582,  see  pages  141,  143 
2881,  see  page  624  Art.  1,  eh.  98,  see  page  292 
3843,  see  page  339  Art.  21,  eh.  98,  see  page  293 

Revised  Statutes  1899. 

650,  see  pages  497,  514  4218,  see  page  549 

1024,  see  pages  9,  10  9283,  see  page  141 

1025,  see  pages  9,  10  9339,  see  page  140 

1026,  see  pages  9,  10  9340,  see  page  140 
1161,  see  page  712  9344,  see  pages  139,  140 
1427,  see  pages  572,  575  9363,  see  page  141 
1618,  see  page  105  9832,  see  page  547 
2804,  see  page  597  9833,  see  page  547  . 
36.37,  SCO  pages  58,  503,  504   9835,  see  page  547 

4205,  see  page  550         Art.  2,  eh.  12,  see  r«Vge  713 
4211,  see  pages  547,  549     Art.  11,  eh.  12,  see  page  709 

Revised  Statutes  1889. 

543,  see  page  236  ,  3157,  see  page  229 
2029,  see  pages  237,  241  6713,  see  page  547 
2839,  see  page  577 

Revised  Statutes  1879 

6153,  see  page  504  6155,  see  page  504 

Wagner's  Statutes  1872 

Vol.  2,  p.  1207,  see  page  165 
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General  Statutes  1865 

P.  277,  see  page  509 

Seo.  19,  ch.  48,  see  page  506 

Laws  1913. 

P.  344,  see  pages  343,  345 
P.  382,  see  page  293 
P.  549,  see  page  293 
P.  697,  see  page  339 

Laws  1911. 

P.  108,  see  pages  340,  345 
P.  203,  see  page  598 
P.  248,  see  pages  330,  333,  338 
P.  267,  see  pages  292,  293,  294 
P.  393,  see  page  182 

Laws  1905. 

P.  135,  see  page  597 

Laws  1893. 
P.  101,  see  page  227 

Laws  1872. 

P.  129,  sec.  219,  see  page  105 
P.  130,  see  pages  164,  165 

Laws  1869. 

P.  66,  see  page  505. 

Laws  1868. 

P.  68,  see  pages  505,  506,  508,  512 

Laws  1857. 

P.  32,  see  pages  509,  512 

Laws  1854-5. 

Pp.  154-160,  see  pages  505, 506, 508, 509, 510, 512 

Laws  1852-3. 

P.  108,  see  pages  500,  501,  504,  505,  506,  512 

Laws  1850-51. 

P.  238,  see  pages  500,  505,  506,  509,  512 

STAY  OF  EXECUTION.     See  Execution. 
SUBPOENA  DUCES  TECUM.    See  Practice.  7  and  8. 
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SUFFRAGE.    See  Elections. 
SXIMMONS. 

1.  Premature  Non  Est  Return:  Order  of  Publication.  A  return 
issued  November  16th  and  made  returnable  "on  the  first  Tuesday 
after  the  first  Monday  in  December,  and  returned  non  est  inr- 
verUuB  on  the  23d  of  November,  is  prematurely  retiu-ned,  and 
an  order  of  publication  made  at  the  December  term  and  on  the 
21st  day  of  February, -is  void.  If  the  sheriff  is  unable  to  find 
the  defendant  and  obtain  service,  it  is  his  duty  to  retain  the 
writ  and  not  make  return  until  the  return  day;  and  an  order 
of  publication  based  on  a  premature  ncn  eat  inverUtia  return  is 
voia,  and  in  consequence  the  judgment  is  void,  and  the  tax 
sale  and  sheriff's  deed  made  imder  such  a  judgment  is  invalid. 
Williams  v.  Sands,  147. 

2.  Attachment:  Service  in  another  State:  Certificate  of  Deputy 
Clerk.  A  personal  service  of  summons  in  an  attachment  suit 
by  a  sheriff  of  another  State,  if  the  af&davit  of  the  sheriff  is  cer- 
tified only  by. the  deputy  clerk  of  the  court,  is  not  a  statutory 
service,  and  does  not  give  the  circuit  court  of  this  State  jurisdic- 
tion. And  an  attempted  amendment  of  such  return,  by  a  new 
affidavit  made  by  the  same  person  who  was  at  the  time  the  first 
certificate  was  made  but  is  no  longer  sheriff,  made  before  and 
certified  by  the  clerk  of  the  same  court,  is  a  nullity.  [Following 
Priest  V.  Capitain,  236  Mo.  446.]     Givens  v.  Harlow,  231. 

3.    :  Must  be  Both  Levy  and  Service.     It  is  not  sufficient 

that  the  attachment  writ  be  levied  on  the  land  and  an  abstract 
thereof  filed  in  the  recorder's  office;  the  writ  and  petition  must 
also  be  served  upon  the  defendant  as  an  ordinary  smnmons, 
and  that  means  that,  when  defendant  is  a  non-resident,  one 
form  of  substituted  service  must  be  had— either  by  publication, 
or  personal  service  in  strict  accord  with  Sec.  2029,  R.  S.  1909; 
and  without  such  service  or  notification,  the  writ  of  attachment 
docs  not  attach  the  land.     lb. 


4.    :  :  Constructive  Service.    Service  in  another  State 

upon  the  defendant  by  a  sheriff  of  such  State  of  a  sunmions  issued 
out  of  a  court  in  this  State,  is  at  most  constructive  service,  and 
does  not  authorize  a  general  judgment  in  attachment.     lb. 

5.  False  Imprisonment:  Contempt:  Damages  from  Attorney:  Pre- 
paring Sheriff's  Return  in  Habeas  Corpus.  Where  plaintiff 
nad  been  committed  for  contempt  and  after  his  discharge  under 
the  writ  of  habeas  corpus,  sued,  for  false  imprisonment,  the  attor- 
ney who  had  examined  him  upon  the  return  of  the  subpoena 
diLces  tecum  and  to  whose  questions  he  refused  to  reply,  testi- 
mony that  said  attorney  prepared  or  assisted  in  preparing  the 
sheriff's  return  to  the  writ  of  habeas  corpus  was  properly  excluded, 
the  return  being  entirely  neutral  and  showing  precisely  those  things 
the  statute  requires  an  officer  to  embody  in  his  return,  and  there 
being  no  attempt  to  show  that  the  attorney  was  actuated  by 
malice.  The  sheriff  had  the  right  to  take  legal  advice  and  pre- 
sumably consulted  said  attorney  for  that  purpose.  Shull  v. 
Boyd,  452. 

SUPERSEDEAS.     See  Judgment  and  Decree,  3  to  7, 

SWAMP  LANDS.     See  Lands  and  Land  Titles,  6  to  8. 
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TAXES  AND  TAXATION. 

1.   Rates  for  County  Purposes:  Valuatioii  in  Excess  of  Six  Millions: 
Last  Assessment.    Tne  provision  of  section  11  of  article  10  of 
tr.  the  Constitution  which  prescribes  the  maximum  limit  of  taxation 

#  for  county  purposes  and  which  says  that  **the  rate  herein  allowed 

v>  to  each  county  shall  be  ascertained  by  the  amount  of  taxable 

d  property  therein,  according  to  the  last  assessment  for  state  and 

]  >  county  purposes,"  by  "the  last  assessment"  meant  the  last  com- 

iM  pleted  assessment  as  corrected  and  approved  by  the  State  Board 

:>  of  Equalization,  and  not  the  assessment  by  the  local  assessor, 

0^'  whose  assessment  has  not  yet  received  the  approval  of  that  board. 

•2'i  The  county  court,  in  determining  whether  the  assessed  value  of 

Q!  all  property  in  the  county  exceeds  or  is  less  than  six  million  dol- 

ajii  lars,  cannot  base  its  tax  levies  upon  returns  made  by  the  officers 

of  railroad  companies  which,  at  the  time  the  levy  is  made,  have 
not  been  passed  upon  by  the  State  Board  of  Equalization.    State 
jj^P  ex  rel.  v.  Railroad,  134. 

j^^  2.   :  : :  Levy  in  Excess  of  Forty  Cents.    The 

,Trr  county  court  in  May  ascertained  from  the  returns  made  by  the 

^  railroads  and  from  the  general  assessment  books,  which  had  then 

^t  been  corrected  in   accordance  with  the  action  of  the  State  Board 

^rr,  of  Equalization  except  as  to  railroads,  that  the  aggregate  assessed 

iv  value  of  all  property  in  the  county  was  less  than  six  miUions  dollars, 

.^  and  levied  a  tax  of  fifty  cents  on  the  hundred  dollars  for  county 

pmposes.  Thereafter  the  State  Board  raised  the  valuation  of 
railroad  property  in  the  county  to  such  an  amount  that  the  in- 
crease, when  added  to  the  valuation  of  all  other  property  in  the 
county,  made  the  aggregate  more  than  six  million  dollars;  and, 
[^  thereupon,  in  September  the  county  co\u*t,  in  obedience  to  Sec. 

^  11582,  R.  S.  1909,  which  requires  the  same  rate  of  taxes  to  be 

^  levied  against  railroad  property  that  is  levied  against  other  prop- 

erty, proceeded  to  levy  a  tax  of  fifty  cents  on  the  himdred  dollaj*s 
r^  viduation    of    defendant  railroad's   pjroperties  for  county  pur- 

poses, notwithstanding  the  Constitution  says  that  the  levy  for 
county  purposes  in  counties  having  between  six  million  and  ten 
miUion  dollars  worth  of  property,  as  ascertained  by  the  '*last  as- 
sessment for  State  and  county  pmposes,"  shall  not  exceed  forty 
cents  on  the  hundred  dollars  valuation.  Held,  that  the  county  court 
should  have  disregarded  the  statute,  and  obeyed  the  Constitution, 
and  that  it  had  no  power  to  levy  more  than  forty  cents  on  the 
railroad  properties  of  the  county,  **the  last  assessment,"  as  com- 
pleted by  the  State 'Board,  showing  that  the  aggregate  assessed 
valuation  of  all  properties  in  the  coimty,  at  the  time  levy  was 
made  in  September,  was  in  excess  of  six  million  dollars.     lb. 

3.  Constitution:  Statute:  Conflict.  Wherever  there  is  an  irrecon- 
cilable conflict  between  the  Constitution  and  the  statute,  the 
statute  must  yield.  No  levy  of  taxes  can  be  held  to  be  valid 
which  is  in  excess  of  the  maximum  limit  authorized  by  the  Con- 
stitution, though  the  levy  may  accord  with  the  statutes.     lb. 

Time  of  Levy:  Before  Action  of  State  Board  of  Equaliza- 


tion. The  spirit  of  the  statute,  and  possibly  its  letter,  requires 
county  courts  to  make  their  tax  levies  at  the  annual  May  term, 
at  which  time,  under  the  present  statutes,  they  cannot  know  what 
valuation  will  be  placed  upon  the  railroad  properties  in  their 
counties  by  the  State  Board  of  Equalization;  and  since  the  maxi- 
mum levy  for  county  purjposes  is  fifty  cents  on  the  hundred  dol- 
lars of  assessed  valuation  in  counties  in  which  at  the  last  assess- 
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ment  the  aggregate  valuation  was  less  than  six  million  dollars, 
and  cannot  exceed  forty  cents  in  counties  where  the  aggregate 
valuation  is  between  six  and  ten  millions  as  ascertained  by  the 
last  assessment,  which  means  the  valuation  as  completed  by  the 
State  Board  of  Equalization,  ooimty  courts,  in  some  counties, 
cannot  safely  make  their  levies  untu  the  State  Board  has  com- 
pleted its  work  and  certified  the  result  to  the  county  clerks.  But 
if  this  rule  works  an  inconvenience  and  a  loss  of  revenue  to  the 
coimty,  the  remedy  is  in  the  hands  of  the  General  Assembly, 
and  not  in  the  hands  of  the  courts,  whose  paramount  duty  it  is  to 
uphold  and  support  the  Constitution.   State  ex  rel.  v.  Rail  road,  134. 

5.  Special  Road  District  Tax:  County  or  City  Tax:  Determined  by 
Petition.  Where  the  plaintiff  sued  for  taxes  all^fed  to  be  due  a 
special  road  district  of  the  countv,  it  will  not  be  heard  to  contend 
tnat  the  taxes  were  not  levied  for  a  special  road  district  of  the 
coimty,  but  for  a  special  road  district  of  a  certain  city  in  the 
county.  Plaintiff  cannot  sue  for  one  party  and  recover  for  an- 
other. The  validity  of  the  tax  will  be  determined  upon  the  basis 
made  by  the  pleadmgs,  namely,  that  it  was  a  valid  county  tax, 
and  not  on  the  theory  that  it  was  a  valid  city  tax.     lb. 

6.  Tax  Deed:  Prima  Facie  Valid:  Rebuttal  by  Record.  A  tax  deed, 
in  the  usual  form  and  purporting  to  convey  the  interest  of  the 
common  soiu-ce  of  title,  is  prima  facie  valid;  yet  its  prima  facie 
validity  may  be  rebutted  by  the  introduction  in  evidence  of  the 
papers  and  proceedings  in  the  tax  suit,  and  if  an  inspeciton  of  them 
establishes  the  invalidity  of  the  tax  juds[ment,  the  sheriff's  deed 
founded  thereon  will  also  be  held  to  be  invalid  and  void  and  as 
conveying  no  interest.    Williams  v.  Sands,  147. 

7.    : :  Premature  Non  Est  Return:  Order  of  Publication. 

A  return  issued  November  16th  and  made  returnable  "on  the  first 
Tuesday  after  the  first  Monday  in  December, "  and  returned  non 
est  inventus  on  the  23d  of  November,  is  prematurely  returned, 
and  an  order  of  publication  made  at  the  December  term  and  on 
the  21st  day  of  February,  is  void.  If  the  sheriff  is  unable  to  find 
the  defendant  and  obtain  service,  it  is  his  duty  to  retain  the  writ 
and  not  make  non  est  return  until  the  return  day;  and  an  order 
of  publication  based  on  a  premature  nan  est  inventus  return  is 
void,  and  in  consequence  the  judgment  is  void,  and  the  tax  sale 
and  sheriff's  deed  made  under  such  a  jiulgment  is  invalid.     lb. 

8.  Tax  Sale:  Suit  Within  Three  Years.  Section  11506a,  Revised 
Statutes  1909,  requiring  suit  to  be  brought  within  three  years 
from  the  time  of  recording  the  tax  deed,  applies  only  to  tax  deeds 
fair  upon  their  face  and  issued  pursuant  to  the  Revenue  Act  of 
1872,  and  it  does  not  apply  to  a  tax  deed  issued  in  pursniance  to 
a  void  judgment  for  taxes.     lb. 

9.    :  Recovery  of  Taxes.     In  a  suit,  which  in  one  count  is 

to  quiet  title,  and  in  another  is  ejectment,  defendants,  who  claim 
title  under  a  void  tax  deed  made  in  1898,  cannot  recover  the  money 
laid  out  by  them  for  taxes.  Those  who  paid  taxes  on  lands  pur- 
chased by  them  prior  to  the  Act  of  1903  are  not  permitted  to  re- 
cover any  such  taxes  in  a  suit  at  law,  and  that  act  had  no  retro- 
spective operation  and  does  not  apply  to  any  sales  of  land  made 
prior  to  the  time  it  took  effect.     Id. 

10.    : :  Improvements:  Equitable  Keuet.     m  an  acfion 

at  law  wherein  defendants'  tax  deed  made  prior  to  1903  is  held  to 
be  void,  defendants,  although  they  put  into  their  answer  a  plea 
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for  equitable  relief,  cannot  recover  taxes,  interest  and  purchase 
price  paid  by  them.  If  the  petition  is  one  in  equity  for  reUef 
from  a  void  or  voidable  sale  of  land  for  taxes,  made  prior  to  the 
enactment  of  the  Act  of  1903,  defendants  then,  if  they  lose  the 
land,  can  recover  back  the  purchase  price  and  interest,  and  pos- 
sibly, imder  certain  circumstances,  the  value  of  the  improvements, 
not  by  reason  of  that  or  other  statute,  but  because  of  the  principle 
that  plaintiff  must  do  equity  before  he  can  have  equity;  but  in 
a  cold  action  at  law,  defendants  cannot  recover  the  purchase  price, 
interest  and  taxes  paid.  But  where  the  suit  is  ejectment,  this  rule 
does  not  bar  them  from  bringing  another  suit  under  Sec.  2401, 
R.  S.  1909,  to  recover  the  value  of  the  improvements  made  by  them 
in  good  faith.     lb. 

11.  City  Indebtedness:  Constitutional  Limitation  Prohibitory:  Strictly 
Construed.  The  provisions  of  sections  12  and  12a  of  article  10 
of  the  Constitution,  declaring  that  no  city  shall  be  allowed  to 
become  indebted  in  excess  of  ten  per  cent  of  ''the  value  of  the 
taxable  property  therein,  to  be  ascertained  by  the  assessment 
next  ^before  the  last  assessment  for  state  and  county  purposes, 
previous  to  the  incurring  of  said  indebtedness,"  are  prohibitory, 
self-enforcing,  and  to  be  strictly  observed.  State  ex  rel.  v.  Gor- 
don, 303. 

12.  :-  What  Assessments  are  Meant:  Must  Be  Those  Com- 
pleted by  State  Board.  The  assessments  to  be  considered  in 
determimng  whether  a  proposed  indebtedness  exceeds  the  con- 
stitutional limitation,  in  view  of  the  words  that  such  indebt- 
edness cannot  exceed  ten  per  cent  of  "the  value  of  the  taxable 
property  therein,  to  be  ascertained  by  the  assessment  next  before 
the  last  assessment  for  state  and  coimty  purposes,"  are  the  two 
successive,  antecedent,  completed  assessments  made  by  the  State 
Board  of  Equalization  previous  to  incurriig  the  indebtedness; 
that  is,  previous  to  the  time  of  the  popular  election  to  increase 
the  indeotedness.  If  it  was  proposed  to  hold  an  election  in 
August,  1912,  to  increase  the  city  indebtedness,  and  the  assess- 
ment as  of  June  1,  1911,  had  not  then  been  completed  by  the 
State  Board  of  Equalization,  the  taking  of  the  assessment  as 
of  June  1,  1910,  as  the  basis,  woidd  not  be  in  compliance  with 
the  Constitution,  for  its  language  means  that  it  must  be  "the 
assessment  next  before"  that  completed  assessment.  The  assess- 
ment that  the  Constitution  contemplates  was  the  one  as  of  June 
1,  1909,  and  if  the  taxable  value  of  the  property  within  the  city, 
as  shown  by  that  assessment,  was  $485,466,  a  bond  issue  of  $53^000, 
voted  in  August,  1912,  was  in  excess  of  the  constitutional  hmit, 
and  the  State  Auditor  properly  refused  to  register  them.  Hdd, 
by  BOND,  J.,  dissentini:,  with  whom  GRAVES  and  FARIS,  JJ., 

concur,  that  the  inofebtedness  is  not  incurred  until  the  bonds 
are  authorized  by  the  city  council,  after  a  vote  of  the  people 
authorizing  the  indebtness;  and  if  at  that  time,  the  assess- 
ment for  1911  had  been  completed  by  the  State  Board  of 
Equalization,  although  it  had  not  been  completed  at  the 
time  of  the  popular  vote,  the  assessment  of  1910  should 
have  been  taken  as  the  basis  for  ascertaining  the  amoimt 
of  debt  the  city  might  incur;  and  as  the  vote  was  taken  in 
August,  1912,  and  the  State  Board  completed  the  assessment 
for  1911  in  September,  1912,  and  the  city  coimcil  by  ordi- 
nance in  October,  1912,  authorized  the  issuance  of  the  bonds, 
the  two  assessments  properly  considered  were  those  of  1911 
and  1910,  and  the  one  of  1910  was  "the  assessment  next 
before  the  last  assessment  for  state  and  county  purposes, 
previous  to  the  incurring  of  such  indebtedness,-     and  a& 
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TAXES  AND  TAXATION.— Contmued. 

that  assessment  showed  an  assessed  valuation  of  $557,786, 
bonds  to  the*  amount  of  $53,000  were  lei^al.  State  ex  reLv. 
Gordon,  303. 

TRUSTS  AND  POOLS.  See  Quo  Warranto. 

TRUSTS  AND  TRUSTEES. 

Deed:  To  Trustee:  No  Du^.  The  title  to  land  conveyed  by  a 
deed  to  a  trustee  which  imposed  upon  him  no  duty  whatever 
passed  at  once  to  the  beneficiaries  named  therein.  Blumenthal 
V.  Blumenthal,  693. 

TRUST  COMPANIES.    See  Corporations. 
ULTRA  VIRES. 

1.  Where  tdtra  vires  is  relied  upon  by  the  corporation  as  a  defense, 
it  must  be  pleaded.    Millinery  Co.  v.  Trust  Co.,  553. 

2.  Corporations:  Public  Polic3r.  The  defense  of  ultra  vires  to  a 
suit  against  a  corporation  on  its  contract  is  rooted  in  public  policy, 
and  Uie  protection  of  innocent  stockholders  of  great  &ianoiaI 
institutions  demands  that  their  contracts  be  closely  scrutinized 
for  the  purpose  of  ascertaining  whether  or  not  they  had  power 
to  make  them.  '  The  defense  of  ultra  vires  is  bottomed  upon  a 
wise  public  policy  that  seeks  to  protect  the  stockholders  of  a 
corporation  from  contracts  and  business  undertakings  which 
the  company  is  not  authorized  by  the  law  to  make  or  engage 
in.    lb. 

3.   :  Binding  on  Other  Party.    The  defense   of    ultra  vires 

made  by  a  corporation  which  had  no  charter  power  to  enter  into 
the  contract,  is  not  unfair  to  the  other  party  to  the  contract, 
because  he  is  chargeable  with  knowledge  of  its  limited  and  re- 
stricted charter  powers,  and  with  such  knowledge  he  entered 
into  the  contract.     lb. 

4.  Ratification.  If  a  contract  is  ultra  vires,  it  is  void,  ana  no  sub- 
sequent act  of  the  corporation  by  way  of  ratification  or  otherwise 
can  breathe  life  into  it.    lb. 

5.  Trust  Company:  Power  to  Promote  Another  Corporation.  A 
trust  company,  organized  under  the  laws  or  Missouri,  cannot 
be,  the  promoter  of  another  corporation,  or  enter  into  a  contract 
to' promote  another  corporation.     lb. 

6.    :  :  Power  to  Buy  and  Sell  Stocks.    Power  given 

to  a  trust  company  *'to  buy  and  sell  all  kinds  of  Government, 
State,  municipal  and  other  bonds  and  all  kinds  of  negotiable 
and  non-negotiable  paper,  stocks  or  other  investment  securities" 
is  not  power  to  promote  the  organization  of  another  corporation. 
The  power  to  "buy  and  sell"  means  the  power  to  buy  and  sell 
in  the  ordinary  course  of  commercial  business.    lb. 

7.  Contract  Executed  by  One  Side:  Plea  Unayailing.  Where 
the  contract  by  a  trust  company  to  promote  a  mercantile  cor- 
poration is  executed  by  said  corporation  only,  the  plea  of  ultra 
vires  by  the  trust  company,  in  a  suit  to  recover  secret  profits 
made  by  it  in  promoting  the  organization  of  the  other,  would 
be  unavailing,  because  a  corporation  cannot  receive  money  to 
do  a  thing  and  failing  to  do  it  keep  the  money.  But  that  is  not 
the  point  decided  in  this  case,  because  this  is  not  a  suit  upon 
the    ultra  vires   contract,  but  the  contract  is  only  evidentiary 
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ULTRA  VIRES— Continued. 

to  show  the  relationship  between  the  two  companies — this  being 
^      a  suit  to  recover  back  the  money  paid  under  the  contract.    lb. 

8.  Recoyery  Back  of  Money  Paid.  If  as  a  fact  the  trust  company 
did  promote  the  organization  of  a  business  corporation  and  in 
doing  so  did  wrongfully  make  a  secret  profit  of  a  certain  sum  of 
mohev,  the  trust  company  cannot  ordinarily  plead  its  ultra  vires 
act  (the  act  of  promoting  the  organization  of  another  corporation) 
as  a  defense  to  a  suit  to  recover  those  secret  gains.  But  whether 
or  not  it  can  avail  itself  of  that  defense  dei)ends  upon  who  is  at- 
tempting to  recover  the  money.     lb. 

9.   :      Innocent    Stockholder.    None    but    innocent    stocK- 

holders  can,  in  the  name  of  the  corporation  promoted  by  a  trust 
company,  sue  for  and  recover  in  an  action  for  alleged  secret  profits 
made  by  the  trust  company  in  promoting  the  organization  of  the 
corporation.  Those  stockholders  who  paid  only  thirty-five 
per  cent  of  the  face  value  of  stock  issued  as  fuU-paid,  and  who 
knew  that  the  trust  company  received  its  stock  on  the  same 
basis,  cannot  either  themselves  sue,  or  use  the  corporate  name 
to  sue,  the  trust  company  for  secret  profits  made  out  of  the  stock 
issued  to  it.  And  in  actions  for  the  recovery  of  secret  profits 
from  promoters,  the  right  of  the  corporation  to  sue,  where  the 
action  is  brought  in  its  name,  is  no  greater  than  the  rights  of  the 
stockholders  for  whose  benefit  the  suit  is  prosecuted;  and  the 

gosition  of  a  stockholder,  with  knowledge  of  the  facts  at  the  time 
e  acquired  his  stock,  is  not  different  from  the  position  of  a  credi- 
tor having  knowledge  of  the  facts.     lb. 


VERDICT. 

Substantial  Evidence:  Appeal.  Where  there  is  substantial  evidence 
to  support  a  verdict,  the  judgment  will  not  be  set  aside  on  appeaL 
State  V.  White,  178. 

VOTERS.    See  Elections. 

WAIVER. 

Priority  of  Liens.  Whatever  preference  the  materialman's  lien  had 
over  a  school  fimd  mortgage  is  waived  and  extinguished  by  the 
fiulure  of  the  materialman  to  make  the  coimty  court,  the  trustee 
of  the  school  fimds,  a  party  to  his  lien  suit;  and  having  filled  to 
make  him  a  party  to  that  suit,  he  cannot  thereafter  be  heard 
to  contend  that  his  judgment  estabhshing  his  lien  antedates 
and  takes  priority  over  the  mortgage — and  that  notwithstanding 
a  materialman's  lien  dates  from  the  time  the  mat^als  were 
furnished,  and  the  materials  were  furnished  prior  to  the  recording 
of  the  mortgage.     Limiber  Co.  v.  Schafer,  539. 

WILLS. 

1.  Will  contest:  Burden  of  Proof:.  Prima-facie  Case.  The  bur- 
den is  upon  the  proponents  of  a  will  to  show  that  the  testator 
was  of  soimd  mind,  smd  such  proof  is  a  requisite  of  their  prima- 
facie  case,  although  they  may  be  aided  therein  by  proof  intro- 
duced by  contestants.    Bensberg  v.  Washington  University,  641. 

2.  :  Testamentary  Capacity:  Chronic  Alcoholism:  Delu- 
sions. Held,  that  there  was  evidence  tending  to  prove  that 
testator  was,  when  he  made  his  will,  suffering  from  delusions 
caused  by  chronic  alcohohsm,  and  the  issue  of  testamentary 
capacity  was  for  the  jury.     lb. 
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WITNESSES. 

.  1.    Practice:    Production  of  Papers  Prior  to  Annotmcement  of  Ready 

for   Trial:      Subpoena   Duces  Tecum:     Contempt.     The  circuit 

court  has  power  to  issue  a  subpoena   duces   tecum  to  compel, 

not  only  the  appearance  of  a  witness,  but  the  production  of  papers, 

i        as  an  essential  precedent  step  leading  up  to  the  trial  and  in  prep- 

'        aration  therefor;  and  before  compellmg  plaintiff,  who  has  brought 

[        a  suit  to  cancel  certain  special  tax  bills,  to  answer  ready  for  trial, 

I        the  court  can  issue  its  subpoena   duces  tecum  to  a  witness  to 

Eroduce  such  tax  bills  in  court,  and  on  his  appearance  compel 
im  to  submit  to  an  examination  as  to  whether  he  has  such  tax 
bills  in  his  possession  and  as  to  their  whereabouts,  and  on  his 
refussJ  to  answer  commit  him  for  contempt.  And  the  witness 
cannot  confine  the  inquiry  to  question  and  answers  as  to  whether 
I  he  had  the  tax  bills  m  his  possession  at  the  very  time  the  sub- 
poena was  served  or  subsequentlv;  the  court  is  entitled  to  know  if 
'  they  were  so  hid  or  disposed  of  tnat  a  trial  at  that  time  was  impos- 
sible.    ShuU  v.  Boyd.  452. 

2. : :     :     Jurisdiction:     Incidents  of  Power: 

Refusal  of  Witness  to  Testify:  Contempt.  Jurisdiction  in- 
cludes the  power  to  pronounce  judgment  and  to  award  remedies 
provided  by  law,  not  only  finally  upon  the  cause  on  its  merits* 
but  in  proceedings  and  steps  necessarily  precedent  and  incident 
to  the  trial  on  its  merits,  in  favor  of  or  against  persons  (including 
witnesses)  brought  before  the  court  in  a  manner  sanctioned  by 
law.  Where  the  court  has  jurisdiction  of  the  subject-matter 
and  of  the  parties  to  the  suit,  it  has  jurisdiction  to  issue  sub- 
poenas duces  tecum  to  compel  witnesses  to  produce  papers  nec- 
essary to  a  proper  disposition  of  the  cause  on  its  merits,  and, 
on  the  witness's  refusal  to  answer  reasonable  inquiries  as  to  the 
whereabouts  of  the  papers,  to  do  everything  necessary  to  make 
the  main  power  effectual,  namely  to  subject  the  witness  to  the 
pains  and  penalties  of  the  statute  for  obstructing  and  impeding 
the  orderly  course  of  judicial  proceedings.     lb. 

3.  Competency  of  Witness:  Interested  Party:  Other  Party  jJeaa. 
The  secretary  of  plaintiff  company,  which  sues  for  commissions 
on  a  contract  of  sale  of  defendant's  real  estate  made  with  the 
deceased  president  of  defendant  company,  is  incompetent  to 
testify  on  behalf  of  plaintiff  to  certain  conversations  with  defend- 
ant's said  president,  tending  to  show  ratification  and  rehabilita^ 
tion  and  extension  of  the  contract.  Being  a  party  in  interest, 
the  mouth  of  plaintiff's  secretary  and  stockholder  is  closed  by 
the  death  of  defendant's  president.  Lead  &  Zinc  Invt.  Co. 
V.  Lead  Co.,  721. 

4. :  :  :  Attorney.  The  attorney  for  plain- 
tiff company,  which  sues  for  commissions  on  a  contract  of  sale 
of  defendant's  real  estate  made  with  its  deceased  president,  is 
competent  to  testify  to  conversations  with  said  deceased  presi- 
dent soon  after  the  property  was  sold  concerning  the  collection 
of  the  commissions  sued  fpr.  The  attorney  having  no  interest 
in  the  proceeding  or  action,  and  the  contract  or  cause  of  action 
in  issue  and  on  trial  not  having  been  made  in  whole  or  in  part  by 
him  and  cot  being  derived  through  him,  he  may  testify  to  con- 
versations with  defendant's  president  which  grew  out  of  an 
attempt  to  collect  the  commissions  sued  for,  notwithstanding 
the  subsequent  death  before  trial  of  said  president.  But,  in  this 
case,  the  refusal  of  the  trial  court  to  permit  said  attorney  to  testify 
was  not  error,  because  notwithstanding  such  refusal  the  verdict 
was  for  plaintiff,  and  the  court  did  not  grant  a  new  trial  on  that 
ground.     lb. 
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WITNESSES.— Continued. 

5.  Theory  of  Trial:  Agency  of  Contractor:  Admission  of  Objection. 
Where  plaintiff's  theory  is  that  the  contract  sued  on  was  one  of 
defendant  corporation  for  the  sale  of  its  real  estate,  and  defendant 's 
theory  is  that  it  was  a  personal  contract  of  defendant's  deceased 
president  fo;r  the  sale  of  his  individual  stock,  defendant  does  not 
admit  that  said  president  was  its  agent  and  that  what  he  did 
was  done  for  it,  by  objecting  to  i>laintiff  *s  interested  witnesses 
testifying  on  the  grotmd  that  said  president,  who  made  the 
contract  sued  on,  is  dead.  Issues  are  made  b^  the  pleadings,  and 
are  not  varied  by  the  fact  that  defendant  objects  tnat  a  witness, 
in  view  of  plaintiff's  theory  of  his  cause  of  action,  is  not  com- 
petent to  testify.     lb. 
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Rules  for  the  Government  of  the  Supreme 
Court  of  Missouri.    • 


RULE  1.— Chief  Justice,  His  Duty.  The  Chief  Justice  Bhall 
superintend  matters  of  order  in  the  court  room. 

RULE  2. — Motions  to  be  Written,  Signed  and  Filed.  All  motions 
in  a  cause  shall  be  in  writing,  signed  by  counsel  and  filed  of  record. 

RULE  3. — ^Argument  of  Motions.  No  motion  shall  be  argued 
unless  by  the  direction  of  the  court. 

RULE  4. — Diminution  of  Record,  Suggestion  After  Joinder  In 
Error.  No  suggestion  of  diminution  of  record  in  civil  cases  will  be 
entertained  by  the  court  after  joinder  in  error,  except  by  consent 
of  parties. 

RULE  5. — Application  for  Certiorari.  Whenever  a  certiorari 
may  be  applied  for,  there  shall  be  an  affidavit  of  the  defect  in  the 
transcript  which  it  is  designed  to  supply,  and  at  least  twenty-four 
hours'  notice  shall  be  given  to  the  adverse  party  or  his  attorney 
previous  to  the  making  of  the  application. 

RULE  6. — Reviewing  Instructions.  For  the  purpose  of  review- 
ing the  action  of  the  trial  court,  in  giving  and  refusing  instructions, 
it  shall  not  be  necessary  to  set  out  the  evidence  in  the  bill  of  ex- 
ceptions; but  it  shall  be  sufficient  to  state  that  there  was  evidence 
tending  to  prove  the  particular  fact  or  facts.  If  the  parties  dis- 
agree as  to  what  fact  or  facts  the  evidence  tends  to  prove,  then  the 
evidence  of  the  witnesses  may  be  stated  in  a  narrative  form  avoid- 
ing repetition  and  omitting  all  immaterial  matter. 

RULE  7. — Bill  of  Exceptions  In  Equity  Cases.  In  cases  of  equi- 
table Jurisdiction  the  whole  of  the  evidence  shall  be  embodied  in 
the  bill  of  exceptions;  provided  that  it  shall  be  sufficient  to  state 
the  legal  effect  of  documentary  evidence  where  there  is  no  dispute 
as  to  the  admissibility  or  legal  effect  thereof;  and  provided  further 
that  parol  evidence  may  be  reduced  to  a  narrative  form  where  this 
can  be  done  and  at  the  same  time  preserve  full  force  and  effect  of 
the  evidence. 

RULE  8. — Presumption  in  Support  of  Bill  of  Exceptions.  The 
only  purpose  of  a  statement,  in  a  bill  of  exceptions,  that  it  set  out 
all  the  evidence  in  the  cause,  being  that  the  Supreme  Court  may 
have  before  it  the  same  matter  which  was  decided  by  the  court  of 
first  instance,  it  shall  be  presumed  as  a  matter  of  fact  in  all  bills  of 
exceptions,  for  the  future,  that  they  contain  all  the  evidence  ap* 
pUcable  to  any  particular  ruling  to  which  exception  is  saved. 
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SUPREME  COURT  RULES. 

RULE  9. — Making  up  Transcripts.  The  clerks  of  the  seyeral 
circuit  courts  and  other  courts  of  the  first  instance,  before  which  a 
trial  of  any  cause  is  had,  in  which  an  appeal  is  taken  or  writ  of  er- 
ror is  sued  out,  shall  not  (unless  an  exception  is  saved  to  the  regu- 
larity of  the  process,  or  its  execution,  or  to  the  acquiring  by  the 
court  of  jurisdiction  in  the  cause),  in  making  out  transcripts  of  the 
record  for  the  Supreme  Court,  set  out  the  original  or  any  subse- 
quent writ  or  the  return  thereof;  but  in  lieu  thereof  shall  say  (e.  g.) : 
"Summons  issued  October  2,  1891,  executed  October  5,  1891,"  and,  if 
any  pleading  be  amended,  the  clerk,  in  making  out  transcripts,  will 
treat  the  last  amended  pleading  as  the  only  one  of  that  order  in  the 
cause,  and  will  refrain  from  setting  out  any  abandoned  pleading  or 
part  of  the  record,  unless  it  be  made  such  by  a  bill  of  exceptions; 
and  no  clerk  shall  insert  in  the  transcript  any  matter  touching  the 
organization  of  the  court,  or  any  mention  of  any  continuance,  motion 
or  affidavit  in  the  cause,  unless  the  same  be  specially  called  for  by 
the  bill  of  exceptions. 

RULE  10. — Words  Appellant  and  Respondent,  What  They  In- 
clude. Whenever  the  words  appellant  and  respondent  appear  in 
these  rules  they  shall  be  taken  to  mean  and  include  plaintiff  and  de- 
fendant in  error  and  other  parties  occupying  like  positions  in  a 
cause. 

RULE  IL^Abstracts  In  Lieu  of  Transcript,  When  Filed  and 
Served.  In  those  cases  where  the  appellant  shall,  under  the  pro- 
visions of  section  2253,  Revised  Statutes  of  1889,  file  in  the  court  a 
copy  of  the  judgment,  order  or  decree,  in  lieu  of  a  complete  tran- 
script, he  shall  deliver  to  the  respondent  a  copy  of  his  abstract 
at  least  thirty  days  before  the  cause  is  set  for  hearing,  and  shall 
in  like  time  file  ten  copies  thereof  with  the  clerk  of  this  court.  If 
the  respondent  is  not  satisfied  with  such  abstract,  he  shall  deliver 
to  the  appellant  a  complete  or  additional  abstract  at  least  fifteen 
days  before  the  cause  is  set  for  hearing,  and  within  like  time  file 
ten  copies  thereof  with  the  clerk  of  this  court.  Objections  to  such 
complete  or  additional  abstract  shall  be  filed  with  the  clerk  of  this 
court  within  ten  days  after  service  of  such  abstract  upon  the  ap- 
pellant, and  a  copy  of  such  objections  shall  be  served  upon  the  re- 
spondent in  like  time.     (As  amended 'February  26,  1896.) 

RULE  12. — ^Abstracts,  When  Filed  and  Serve*^.  In  all  cases 
where  a  complete  transcript  is  brought  to  this  court  in  the  first 
instance,  the  appellant  shall  deliver  to  respondent  a  copy  of  his  ab- 
stract of  the  record  at  least  thirty  days  before  the  day  on  which  the 
cause  is  set  for  hearing,  and  file  ten  copies  thereof  with  the  clerk 
of  this  court  not  later  than  the  day  preceding  the  one  on  which  the 
cause  is  set  for  hearing.  If  the  respondent  desires  to  file  a  further 
or  additional  abstract,  he  shall  deliver  to  the  appellant  a  copy 
thereof  at  least  five  days  before  the  cause  is  set  for  hearing,  and 
file  ten  copies  thereof  with  the  clerk  of  this  court  on  the  day  pre- 
ceding that  on  which  the  cause  is  to  be  heard. 
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RULE  13.»Ab8tract8,  What  They  Shall  Contain.  The  abstracU 
mentioned  in  rules  11  and  12  shall  be  printed  in  fair  type,  and  shall 
be  paged,  and  shall  have  a  complete  index  at  the  end  thereof,  and 
shall  set  forth  so  much  of  the  record  as  is  necessary  to  a  full  and 
complete  understanding  of  all  the  questions  presented  to  this  court 
for  decision.  Where  there  are  no  questions  made  over  the  pleadings, 
or  over  deeds  or  other  documentary  evidence,  it  shall  be  Buflttcient  to 
set  out  the  substance  of  such  pleadings  or  documentary  evidence. 
The  evidence  of  witnesses  shall  be  stated  in  a  narrative  form,  ex- 
cept when  the  questions  and  answers  are  necessary  to  a  complete 
understanding  of  the  evidence.  When  there  is  any  question  made 
over  the  pleadings,  or  as  to  the  admissibility  or  legal  effect  of  any 
documentary  evidence,  the  pleadings  and  such  documentary  evi- 
dence must  be  set  out  in  full  with  the  indorsements  thereon;  and  in 
all  other  respects  the  abstract  must  set  forth  a  copy  of  so  much  ol 
the  record  as  Is  necessary  to  be  consulted  in  the  disposition  of  the 
assigned  errors. 

RULE  14. — Printed  Transcripts.  A  printed  and  indexed  tran- 
script duly  certified  by  the  clerk  of  the  trial  court  may  be  filed  in- 
stead of  a  manuscript  record,  and  in  all  cases  ten  printed  and  in- 
dexed, uncertified  copies  of  the  entire  record,  filed  and  served 
within  the  time  prescribed  by  these  rules  for  serving  abstracts,  shall 
be  deemed  a  full  compliance  with  said  rule  and  dispense  with  the 
necessity  of  any  further  abstracts. 

RULE  15. — Briefs,  What  to  Contain  and  When  Served.  The  ap- 
pellant  shall  deliver  to  the  opposing  party  a  copy  of  his  brief  thirty 
days  before  the  day  on  which  the  cause  is  set  for  hearing,  and  the 
respondent  shall  deliver  a  copy  of  his  brief  to  the  opposing  party 
at  least  five  days  before  the  last-named  date,  and  the  appellant  shall 
deliver  a  copy  of  his  brief  in  reply  to  the  opposing  party  not  later 
than  the  day  preceding  that  on  which  the  cause  is  set  for  hearing, 
and  ten  copies  of  each  brief  shall  be  filed  with  the  clerk  on  or  before 
the  last-named  date. 

All  briefs  shall  be  printed  and  shall  contain  separate  and  apart 
from  the  argument  or  discussion  of  authorities,  a  statement,  in  nu- 
merical order,  of  the  points  relied  on.  together  with  a  citation  of  au- 
thorities appropriate  under  each  point.  And  any  brief  failing  to 
comply  with  this  rule  may  be  disregarded  by  the  court. 

The  brief  filed  by  appellant  shall  distinctly  and  separately  al- 
lege the  errors  committed  by  the  inferior  court,  and  no  reference 
will  be  permitted  at  the  argument  to  the  errors  not  thu3  specified, 
unless  for  good  cause  shown  the  court  shall  otherwise  direct 

In  citing  authorities,  in  support  of  any  proposition,  it  shall  be 
the  duty  of  the  counsel  to  give  the  names  of  the  parties  to  any  case 
cited  from  any  report  of  the  adjudged  cases,  as  well  as  the  number 
of  the  volume  and  the  pages  where  the  same  will  be  found;  and 
when  reference  is  made  to  a  passage  in  any  elementary  work  or 
treatise,  t^e  number  of  the  edition,  the  volume,  section,  paging  or 
side  paging  shall  be  set  forth. 
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RULE  16.-.-FaMure  to  Comply  With  Rules  11,  12,  13  and  15.  If 
any  appellant  in  any  civil  case  shall  fail  to  comply  with  the  rules 
numbered  11,  12,  13  and  15.  the  court,  when  the  cause  is  called  for 
hearing,  will  dismiss  the  appeal  or  writ  of  error;  or  at  the  option 
of  the  respondent  continue  the  cause  at  the  cost  of  the  party  in  de- 
fault. 

RULE  17.— Costa,  When  Allowed  for  Printing  Abstracts  and 
Records.  Costs  will  not  be  allowed  either  party  for  any  abstract, 
filed  in  lieu  of  a  full  transcript  under  section  2253,  Revised  Stat- 
utes 18S9,  which  fails  to  make  a  full  presentation  of  all  the  record 
necessary  to  be  considered  in  disposing  of  all  the  questions  arising 
in  the  cause.  But  in  those  cases  brought  to  this  court  by  a  copy 
of  the  judgment,  order,  or  decree  instead  of  a  full  transcript,  and  in 
which  the  appellant  shall  file  in  this  court  a  printed  copy  of  the  en- 
tire record  as  and  for  an  abstract,  costs  will  be  allowed  for  print- 
ing the  same. 

In  any  case  in  which  a  manuscript  record  has  been  or  may  be 
filed  in  this  court,  a  reasonable  fee  for  printing  an  abstract  of  the 
record  or  the  entire  record  in  lieu  of  an  abstract  may  be  taxed  as 
costs  upon  the  written  stipulation  of  both  parties  to  that  effect.  The 
affidavit  of  the  printer  shall  be  received  in  every  case,  where  costs 
may  properly  be  taxed  for  printing,  as  prima  fade  evidence  of  the 
reasonableness  thereof;  and,  if  the  adverse  party  objects  thereto, 
such  objection  shall  be  filed  within  ten  days  after  service  of  notico 
of  the  amount  of  such  charge. 

RULE  18. — Service  of  Abstracts  and  Briefs.  Delivery  of  an  ab- 
stract or  brief  to  the  attorney  of  record  of  the  opposing  party  shall 
be  deemed  a  delivery  to  such  party  under  the  foregoing  rules,  and 
the  evidence  of  such  delivery  must  be  by  the  written  acknowledg- 
ment of  such  opposing  party  or  his  attorney,  or  the  affidavit  of  the 
person  making  the  service,  and  such  evidence  of  service  must  be 
filed  in  this  court  with  the  abstract  or  brief. 

RULE  19. — Service  of  Abstract  and  Briefs  in  Criminal  Cases. 
Ihe  attorneys  for  appellants,  in  criminal  cases  in  which  transcripts 
have  betn  filed  in  the  office  of  the  clerk  of  this  court  sixty  days 
before  the  day  the  cause  is  docketed  for  hearing,  shall,  at  least 
thirty  days  before  the  day  of  hearing,  file  in  the  office  of  the  clerk 
of  the  Supreme  Court  a  printed  statement,  containing  apt  refer- 
ence to  the  pages  of  the  transcript,  assignments  ot  errors  and  brief 
of  points  and  argument,  and  serve  a  copy  thereof  upon  the  Attorney- 
General,  and,  thereupon  the  Attorney-General  shall,  fifteen  days  be- 
fore the  day  of  trial,  serve  defendant  or  his  counsel  with  a  copy  of 
his  statement  and  brief. 

When  a  criminal  case  shall  be  advanced  on  the  docket  the  court 
shall  designate  the  time  for  filing  statements  and  briefs. 

When  appellants  have  been  allowed  to  prosecute  their  appeal 
as  poor  persons,  by  the  circuit  court,  counsel  will  be  permitted  to 
file  typewritten  briefs  and  statements.    In  cases  in  which  the  tran- 
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fcrlpt  has  been  filed  thirty  days  before  the  day  on  which  the  cause 
Is  docketed,  counsel  for  appellant  shall  file  their  statements,  briefs 
and  assignments  of  error  fifteen  days  before  the  hearing,  and  the 
Attorney-General  his  brief  and  statement  five  days  before  the  hear- 
ing. 

When  such  transcript  has  been  filed  in  this  court  fifteen  days 
before  the  first  day  of  the  term  at  which  such  case  is  set  for  hear- 
ing, the  appellant  or  plaintiff  in  error,  shall  file  his  statement,  brief 
and  assignments  of  error  five  days  before  the  first  day  of  such 
term,  and  the  Attorney-General  shall  have  till  on  or  before  the 
first  day  of  the  term  within  which  to  file  his  brief  and  statement 

Hereafter  no  brief  or  statement  shall  be  allowed  to  be  filed  in 
a  criminal  case  out  of  time,  as  in  this  rule  prescribed;  nor  will 
counsel  who  violate  this  rule  be  heard  in  oral  argument,  unless  in 
exceptional  cases,  for  good  cause  shown,  by  motion  theretofore  filed, 
heard  and  ruled  on  before  the  day  set  for  the  hearing  of  the  case. 

Ordered  to  be  in  full  force  and  effect  on  and  after  September  1, 
1913.     [Adopted  April  28,  1913.] 

RULE  20. — ^Taking  Record  From  Clerk's  Office.  No  member  of 
the  bar  shall  be  permitted  to  take  a  record  from  the  clerk's  oflice. 

RULE  21. — Motions  for  Rehearing.  Motions  for  rehearing  must 
be  accompanied  by  a  brief  statement  of  the  reasons  for  a  reconsid. 
eration  of  the  cause,  and  must  be  founded  on  papers  showing  clearly 
that  some  question  decisive  of  the  case,  and  duly  submitted  by  coun- 
sel, has  been  overlooked  by  the  court,  or  that  the  decision  is  In 
conflict  with  an  express  statute,  or  with  a  controlling  decision  to 
which  the  attention  of  the  court  was  not  called  through  the  neglect 
or  inadvertence  of  counsel;  and  the  question  so  submitted  by  the 
counsel  and  overlooked  by  the  court,  or  the  statute  with  which  the 
decision  conflicts,  or  the  controlling  decision  to  which  the  attention 
of  the  couit  was  not  called,  as  the  case  may  be,  must  be  distinctly 
and  particularly  set  forth  in  the  motion,  otherwise  the  motion  will 
be  disregarded.  Such  motion  must  be  flled  within  ten  days  after  the 
opinion  of  the  court  shall  be  delivered,  and  notice  of  the-  filing 
thereof  must  be  served  on  the  opposite  counsel.  After  a  cause  has 
been  once  reheard  and  the  motion  for  rehearing  overruled  either 
in  division  of  in  banc  no  further  motion  for  rehearing  or  motion  to 
set  aside  the  order  overruling  the  motion  for  i  ehearing,  by  the  same 
party,  will  be  entertained  by  the  court  or  filed  by  the  clerk. 

RULE  22. — Extension  of  Time.  Hereafter  In  no  case  will  exten- 
sion of  time  for  filing  statements,  abstracts  and  briefs  be  granted, 
except  upon  affidavit  showing  satisfactory  cause. 

RULE  23. — Notice  to  Adverse  Party.  A  party,  in  any  cause, 
filing  a  motion  either  to  dismiss  an  appeal  or  writ  of  error,  or  to 
affirm  the  Judgment,  shall  first  notify  the  adverse  party  or  his  at- 
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torney  of  record,  at  least  twenty-four  hours  before  makfng  the  mo- 
tion, by  telegram,  by  letter,  or  by  written  notice,  and  shall  on  filing 
such  motion,  satisfy  the  court  that  such  notice  has  been  given. 

RULE  24. — ^A  motion  to  transfer  a  cause  under  the  provisions  ol 
the  Constitution  from  either  division  to  court  in  banc  must  be  filed 
within  ten  days  after  the  final  disposition  of  the  cause  by  the  divi- 
sion, and  notice  of  such  motion  shall  be  given  as  provided  in  Rule  23. 

RULE  25.— Return  of  Original  Writs.  Original  writs  or  other 
process  issued  by  either  division  of  the  court,  or  by  any  judge  in 
vacation,  may  be  made  returnable  to  and  disposed  of  by  such  divi- 
sion, or  the  court  in  banc  as  such  division  or  judge  in  vacation  may 
order. 

RULE  26. — Assignment  of  Motions  in  Civil  Causes.  All  motions 
and  matters  in  civil  causes  which  have  not  been  assigned  by  the  court 
in  banc  to  a  division  for  final  determination,  upon  the  record,  shall 
be  presented  to,  heard  and  determined  by  the  court  in  banc.  All  mat 
ters  in  civil  causes  which  have  been  assigned  to  a  division  shall  be 
presented  to  and  heard  and  determined  by  such  division. 

RULE  27. — Assignment  of  Criminal  Causes.  All  criminal  causes, 
and  matters  pertaining  thereto,  shall  be  heard  and  determined  by 
Division  Number  Two. 

RULE  28. — When  Appeal  is  Returnable;  Certificate  of  Judg- 
ment; Transcript.  In  all  cases  where  appeals  shall  be  taken  or 
writs  of  error  sued  out  to  this  court  after  January  1,  1902,  the  ap- 
pellant shall  file  with  the  clerk  of  this  court  a  full  transcript  or  in 
lieu  thereof  a  certificate  of  judgment  as  provided  by  section  813,  Re- 
vised Statutes  1899,  within  the  time  by  said  section  provided,  and 
the  date  of  the  allowance  of  the  appeal  and  not  the  time  of  filing  the 
bill  of  exceptions  after  the  appeal  is  granted,  shall  determine  the 
term  of  this  court  to  which  such  appeal  is  returnable,  and  when  the 
appellant  for  any  reason  can  not  or  does  not  file  a  complete  tran- 
script, he  shall  file  within  the  time  allowed  by  said  section  of  the 
statutes  a  certificate  of  judgment,  and  may  thereafter  file  a  com- 
plete transcript  and  abstract  of  the  record,  or  simply  an  abstract  of 
the  record.  And  neither  the  fact  that  this  court  has  heretofore  held 
that  the  return  term  of  the  appeal  is  to  be  determined  by  the  date 
of  the  filing  of  the  bill  of  exceptions,  nor  the  fact  that  for  any 
reason  a  complete  transcript  could  not  be  filed  in  time  for  the  re- 
turn term,  shall  be  taken  «»s  an  excuse,  but  in  all  such  cases  the 
appellant  shall  file  a  certificate  of  the  judgment  as  and  when  re- 
quired by  said  section  818,  Revised  Statutes  1899.  (Adopted  at 
October  sitting,  1901.) 

RULE  29. — The  time  allowed  for  oral  argument  and  statement 
shall  be  an  hour  and  ten  minutes  for  appellant  or  plaintiff  in  error, 
or  relator  in  original  proceeding,  and  fifty  minutes  for  respondent  or 
defendant  in  error  or  respondent  in  original  proceeding.  (Adopted 
at  the  January  sitting.  1912.) 
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RULE  30. — ^AU  motions,  briefs,  letters  or  communications  in  any- 
wise relating  to  a  matter  pending  in  this  court  must  be  addressed 
to  its  clerk,  who  will  lay  them  before  the  court  in  due  course.  Here- 
after any  letter  or  communication  relating  directly  or  indirectly  to 
any  pending  matter,  addressed  personally  or  officially  to  any  judge 
of  this  court,  will  be  filed  with  the  case  and  be  open  to  the  inspec- 
tion of  the  public  and  opposing  parties.  (Adopted  at  the  July  sitting^ 
1912.) 

RULE  31. — ^AU  rules  not  included  in  the  foregoing  enumeration 
are  hereby  rescinded. 

RULE  32. — ^Hereafter  an  appellant,  filing  here  a  certified  copy 
of  the  order  granting  an  appeal,  need  not  abstract  the  record  entries 
showing  the  steps  taken  below  to  perfect  such  appeal.  If  the  abstract 
state  the  appeal  was  duly  taken,  then  absent  a  record  showing  to 
the  contrary,  by  respondent,  it  will  be  presumed  the  proper  steps 
were  taken  at  the  proper  time  and  term. 

Hereafter  no  appellant  need  abstract  record  entries  evidencing 
his  leave  to  file,  or  filing  of,  a  bill  of  exceptions.  It  shall  be  sufli- 
cient  if  his  abstract  state  the  bill  of  exceptions  was  duly  filed.  The 
burden  is  then  on  respondent  to  produce  here  the  record  showing 
the  contrary  to  be  the  fact,  if  he  make  the  point. 

Anything  in  any  rule  to  the  contrary  is  hereby  abrogated. 
(Adopted  December  10,  1912.) 


<.  ^  .  L.^f^' 
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